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I. PRELIMINARY STATEMENT 

Respondent's brief will be referred to in this brief as 

Other references will be as denoted in Petitioner's 11m. I 1  

initial brief. 

Petitioner would note for the Court's information that 

there was a typographical error on page 2 of Petitioner's 

initial brief on line 3 ;  the District Court's affirmance of 

Petitioner's conviction took place on September 30, 1987, - not 

1977. 
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11. ARGUMENT 

A PRO SE PRISONER'S MOTION FOR 
POST-CONVICTION RELIEF SHOULD BE 
CONSIDERED FILED AT THE MOMENT 
TBAT IT IS DELIVERED TO PRISON 
AUTHORITIES. 

Completely failing to recognize the uniquely powerless 

status of indigent pro se prisoners, the State argues in this 

case that because inmates have two years to file motions for 

post-conviction relief, the date of official filing by the 

court clerk should be the operative date for purposes of deter- 

mining the timeliness of 3.850 motions. The State's argument 

is flawed because it nowhere acknowledges two quite possible 

contingencies: (1) the situation in which the inmate gives the 

0 motion to prison authorities well within the deadline but the 

prison authorities misplace it and mail it too late, or ( 2 )  the 

situation in which the motion arrives in the clerk's office 

within the deadline but the clerk fails to mark it filed in 

time to meet the deadline. The possibility of either type of 

state action requires that the %right line" rule be calculated 

from the date of deposit with prison authorities rather than 

the date-stamped filing date. 

Here, the petitioner gave his motion to prison authorities 

five days before the deadline for filing. For some reason, 

however, the motion did not get stamped in as "filed'' until 

nine days later--October 20, 1989. On this record, it appears 

that one of the above contingencies took place. Respondent 
0 
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' argues that petitioner should not be rewarded for submitting 
his motion so late into the two year period (RB-5); but neither 

should he be punished for someone else's--the prison author- 

ities' or the clerks'--dilatory practices. In this respect, 

petitioner was just like the petitioner in Houston v. Lack, 487 

U.S. 266 (1988), where the U.S. Supreme Court noted: 

No matter how far in advance the pro se 
prisoner delivers his notice to the prison 
authorities, he can never be sure that it 
will ultimately get stamped 'filed' on 
time. And if there is a delay the prisoner 
suspects is attributable to the prison 
authorities he is unlikely to have any 
means of proving it, for his confinement 
prevents him from monitoring the process 
sufficiently to distinguish delay on the 
part of prison authorities from slow mail 
service or the court clerk's failure to 
stamp the notice on the date received. Un- 
skilled in law, unaided by counsel, and 
unable to leave the prison, his control 
over the processing of his notice necessar- 
ily ceases as soon as he hands it over to 
the only public officials to whom he has 
access--the prison authorities--and the 
only information he will likely have is the 
date he delivered the notice to those pri- 
son authorities and the date ultimately 
stamped on his notice. 

108 S.Ct. at 2383. These considerations are particularly com- 

pelling where the filing deadline sets up a complete jurisdic- 

tional bar to further consideration of the prisoner's 3.850 

motion if it is not "filed" within two years. 

Undersigned counsel has been unable to find a Florida case 

which provides a definitive answer to the certified question in 

this case. The Fourth District Court of Appeal recently ducked 

the issue in Hicks v. State, 565 So.2d 364 (4th DCA 1990) stat- 

ing : 
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In the present case we need not attempt 
to determine whether the holding in Houston 
is limited to Federal appeals or whether 
the decision announces a broader policy ap- 
plicable to prisoners generally. 

_I Id. at 363. Instead, the Court disposed of that case on the 

grounds that it was a guilty plea appeal. This Court dealt 

with a timeliness question regarding a notice of appeal in 

Walker v. Wainwriqht, 303 So.2d 321 (Fla. 1974), discharging a 

writ of habeas corpus because the petitioner's notice had been 

filed 33 days after the denial of his motion to vacate in the 

circuit court. Importantly, however, this Court noted in 

Walker that the petitioner l1in no way alleges that the delay in 

the filing of his notice was occasioned by the requirements of 

prison rules or the neglect or oversight of a prison officia1.l' 

- Id. at 322. To the contrary, the petitioner in that case sim- 
a 

ply alleged that there had been some delay in the mail. The 

Court found Walker's case identical to Tucker v. Wainwright, 

235 So.2d 38 (Fla. 2nd DCA 19'701, where again, there was no al- 

legation that any action by the State prevented the timely 

filing of the notice of appeal. 

Here it is clear that State action prevented the timely 

filing of petitioner's motion for post-conviction relief. Just 

as in Baqqett v. Wainwriqht, 229 So.2d 239 (Fla. 1969): 

State action is shown when a responsible 
afficial in the State's system of justice 
fails to take proper steps toward affording 
the necessary incidents of an appeal, e.q. 
appointment of counsel for a convicted 
defendant, after the State's duty to act in 
this particular is activated by the defen- 
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dant's compliance with the requirements set 
forth in the first test stated above. 

Id. at 242. Petitioner in this case did everything he reason- 

ably could be expected to do by presenting his motion for 

post-conviction relief to prison officials five days before it 

was due. It certainly was not unreasonable as a matter of law 

for him to assume that the motion could be placed in the mail 

and filed within five days (See e.q. the five-day mail presump- 

tion in F1a.R. App.P. 9.420(d)), and he should not be punished 

because the motion was delayed in the prison or in the clerkss 

office before it was officially filed by the clerk. 

Accordingly, petitioner James Haag requests this Court to 

adopt the U.S. Supreme Court's reasoning in Houston v. Lack, 

supra, and rule that a state prisoner's 3.850 motion is timely 

if it is deposited and logged with prison authorities within 

the two-year deadline. 

-5- 



111. CONCLUSION 

For the reasons stated, petitioner respectfully requests 

this Court to reverse the holding of the Fourth District Court 

of Appeal and order that his case be remanded to the trial 

court for consideration on its merits. 

Respectfully submitted, 
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