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0 
STATEMENT OF THE CASE AND FACTS 

Respondent, ROBERT ROBINSON, accepts Petitioner's 

Statement of the Case and Facts. 
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SUMMARY OF THE ARGUMENT 

C o n v i c t i o n s  f o r  b o t h  s a l e  of one  r o c k  of c o c a i n e  and 

p o s s e s s i o n  of t h a t  same rock c a n n o t  b e  s u s t a i n e d  as s u c h  a r e s u l t  

v i o l a t e s  t h e  d o u b l e  j e o p a r d y  p r o v i s i o n s  of t h e  U n i t e d  States  and 

F l o r i d a  C o n s t i t u t i o n s .  A s t r i c t  B l o c k b u r g e r  a n a l y s i s  d e m o n s t r a t e s  

t h a t  p o s s e s s i o n  is a lesser o f  sale:  t h e  r u l e  o f  l e n i t y - - w h i c h  must  

be applied when t h e r e  is d o u b t - - r e q u i r e s  a f i n d i n g  t h a t  p o s s e s s i o n  

is a lesser of sale:  or  t h e  l e g i s l a t u r e  has v i o l a t e d  c o n s t i t u t i o n a l  

p r o v i s i o n s  o f  d u e  process and d o u b l e  j e o p a r d y  w i t h  i t s  r e c e n t  

l e g i s l a t i v e  amendment t o  s e c t i o n  775.021, F l o r i d a  S t a t u t e s  (Supp. 

19881, and s u c h  amendment must  b e  s t r i c k e n .  
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ARGUMENT 

ISSUE I 

WHEN A DOUBLE JEOPARDY VIOLATION I S  
ALLEGED BASED ON THE CRIMES OF SALE 
AND POSSESSION (OR POSSESSION W I T H  
INTENT TO SELL) OF THE SAME QUANTUM 
OF CONTRABAND AND THE CRIMES OC- 
CURRED AFTER THE EFFECTIVE DATE 
SECTION 775.021, F L O R I D A  STATUTES 
(SUPP. 1988) , I S  I T  IMPROPER TO 

CONVICT AND SENTENCE FOR BOTH 
CRIMES? 

P e t i t i o n e r ' s  c o n t e n t i o n  t h a t  by  amending F l o r i d a  S t a t u t e  

775.021 (4) [ C h a p t e r  88-1311 t h e  l e g i s l a t u r e  d e c l a r e d  t h e  crimes of 

p o s s e s s i o n  and s a l e  of  an  i l l e g a l  d r u g  t o  b e  separate o f f e n s e s .  I f  

t h e  l e g i s l a t u r e  had s p e c i f i c a l l y  d o n e  s o ,  i n  clear and ambiguous 

l a n g u a g e ,  t h e  i n s t a n t  case would n o t  b e  before  t h i s  c o u r t .  Bu t  by 

i n c l u d i n g  a n  e x c e p t i o n  f o r  "subsumed" o f f e n s e s , l  t h e  l e g i s l a t u r e  

s t i l l  l e f t  open t h e  q u e s t i o n  of whe the r  a p o s s e s s i o n  c h a r g e  is 

"subsumed" by a c h a r g e  f o r  t h e  con temporaneous  s a l e  of t h e  same 

s u b s t a n c e .  The Second D i s t r i c t  h e l d  i n  i ts  o p i n i o n  i n  t h e  i n s t a n t  

case t h a t  t h e  crimes of sa le  and p o s s e s s i o n  commit ted  by Respondent  

a f t e r  J u l y  1, 1988, f e l l  w i t h i n  t h e  e x c e p t i o n  f o r  "subsumed" 

o f f e n s e s ;  t he re fo re ,  Respondent  c o u l d  o n l y  be c o n v i c t e d  o f  and 

s e n t e n c e d  f o r  t h e  crime o f  sa le .  

I n  coming t o  t h i s  c o n c l u s i o n  t h e  Second D i s t r i c t  C o u r t  of 

Appeal u p h e l d  i ts  a n a l y s i s  o f  t h e  e l e m e n t s  o f  p o s s e s s i o n  and s a l e  

t h a t  i t  set  f o r t h  i n  Gordon v .  S t a t e  , 528 So.2d 910 a t  912-914): 

l(4) ( b )  (3). O f f e n s e s  which are lesser o f f e n s e s  t h e  s t a t u t o r y  
e l e m e n t s  of which are subsumed by t h e  g r e a t e r  o f f e n s e .  
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I n  order f o r  t h e  crimes t o  b e  separate w e  
must  f i n d  t h a t  e a c h  crime c o n t a i n s  a n  e l e m e n t  
n o t  c o n t a i n e d  w i t h i n  t h e  o t h e r .  Id. W e  b e g i n  
o u r  d i s c u s s i o n  w i t h  t h e  p o s s e s s i o n  e l e m e n t  of 
t h e s e  two crimes. A d e f e n d a n t  c a n n o t  be 
c o n v i c t e d  o f  e i t h e r  crime u n l e s s  h e  is deemed, 
a t  law, t o  have  had some s o r t  of p o s s e s s i o n  of 
t h e  c o n t r a b a n d .  A s  t o  t h e  crime of sa le ,  a 
d e f e n d a n t  need n o t  b e  t h e  a c t u a l  possessor of 
t h e  c o n t r a b a n d  a l t h o u g h  s u c h  a c t u a l  p o s s e s s i o n  
w i l l  n a t u r a l l y  r e s u l t  i n  c r i m i n a l  s a n c t i o n s  as 
i n  t h e  i n s t a n t  case. The p o s s e s s o r y  e l e m e n t  
c a n  b e  sha red  by o t h e r s  l e g a l l y  r e s p o n s i b l e  
f o r  t h e  crime. For example ,  a p e r s o n  a c t i n g  
as a go-between o r  b r o k e r  may a r r a n g e  f o r  o r  
b e  t h e  moving f o r c e  i n  t h e  s a l e  of c o n t r a b a n d ,  
y e t  n e v e r  have  e i t h e r  a c t u a l  n o r  c o n s t r u c t i v e  
p o s s e s s i o n  of t h e  c o n t r a b a n d .  I n  s u c h  a case, 
t h e  ac t  of t h e  se l le r  who h a s  a c t u a l  posses- 
s i o n  of t h e  c o n t r a b a n d  becomes t h e  ac t  of t h e  
b r o k e r .  The broker is deemed t o  have  t h e  same 
p o s s e s s i o n  as t h e  se l le r  and c a n  b e  c o n v i c t e d  
as a p r i n c i p a l  of t h e  crime o f  s a l e  u n d e r  
Chapter 777,  F l o r i d a  S t a t u t e s .  As t o  t h e  
crime of  possession-with-intent-to-sell, w e  
need n o t  e l a b o r a t e  on t h e  o b v i o u s ,  t o  w i t ,  
p o s s e s s i o n  is an  e l e m e n t  of t h i s  crime. I n  
t h e  case b e f o r e  u s ,  t h e n  where t h e r e  is n o  
q u e s t i o n  of  a b r o k e r  o r  o t h e r s  i n v o l v e d  i n  t h e  
crime c h a r g e d ,  b u t  r a t h e r  a s i n g l e  act  w i t h  a 
s i n g l e  d e f e n d a n t ,  w e  c o n c l u d e  t h a t  t h e  f i r s t  
e l e m e n t  of t h e  crime of s a l e  of c o n t r a b a n d  as 
w e l l  as  t h e  crime of p o s s e s s i o n - w i t h - i n t e n t -  
t o - s e l l  c o n t r a b a n d  is p o s s e s s i o n .  

W e  t u r n  now t o  t h e  n e x t  e l e m e n t ,  i n t e n t .  
A l l  c r i m i n a l  b e h a v i o r  requires proof of cr imi-  
n a l  i n t e n t ,  t h e  w n s  -, which s e r v e s  t o  
d i s t i n g u i s h  s u c h  b e h a v i o r  f rom a c c i d e n t a l  
( n o n c r i m i n a l )  b e h a v i o r  o r  n e g l i g e n t  b e h a v i o r .  
.See a e n e r a  l l v  W. LaFave and A .  S c o t t ,  S u b s t a n -  
t i v e  C r  i m i n a l  Law s e c t i o n  3 . 5 ( e )  ( 1 9 8 6 ) .  
T h e r e  is n o  q u e s t i o n  t h a t  t h e  i n t e n t  e l e m e n t  
i n  t h e  crime o f  possession-with-intent-to-sell 
is " i n t e n t  t o  se l l ."  Regard ing  t h e  crime of 
s a l e ,  w e  d i s c e r n  a l s o  t h a t  t h e  i n t e n t  t h e r e  is 
" i n t e n t  t o  s e l l "  b e c a u s e  a p e r s o n  w i l l  n o t  (o r  
c a n n o t )  v o l u n t a r i l y  effectuate  a s a l e  w i t h o u t  
d e s i r i n g  s u c h  r e s u l t .  " [ A ]  man is t o  b e  t a k e n  
t o  i n t e n d  what  h e  d o e s ,  o r  t h a t  which is  t h e  
n e c e s s a r y  and n a t u r a l  c o n s e q u e n c e  of h i s  own 
act ." R. P e r k i n s ,  P e r k i n s  on C r i m i n a l  Law 748 
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(2d e d .  19691,  c i t i n g  -ison v.  Commo n- u, 79 V a .  374 ,  377 ( 1 8 8 4 ) .  W e  c o n c l u d e ,  
t h e r e f o r e ,  t h a t  t h e  two crimes a t  i s s u e  h e r e  
s o  f a r  i n v o l v e  t h e  same two e l e m e n t s :  posses- 
s i o n  and i n t e n t .  T h i s  is t h e  p o i n t  where  t h e  
s i m i l a r i t y  be tween t h e s e  two crimes e n d s .  

The sum o f  t h e  e l e m e n t s  of t h e  crimes of 
p o s s e s s i o n - w i t h - i n t e n t - t o - s e l l  is two ( 2 )  : 
t h e  s t a t e  must  m e r e l y  p r o v e  t h e  d e f e n d a n t  (a )  
possessed t h e  c o n t r a b a n d  w i t h  ( b )  t h e  i n t e n t  
t o  s e l l  i t .  The crime o f  sa le  of c o n t r a b a n d  
c o n t a i n s  t h e s e  two e l e m e n t s  p l u s  a t h i r d .  
T h i s  t h i r d  e l e m e n t  is t h e  a c t u a l  s a l e  as 
d e f i n e d  i n  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  
i n  C r i m i n a l  Cases (1987 e d . ) ,  p a g e  219: 
" ' s e l l '  means t o  t r a n s f e r  or d e l i v e r  someth ing  
t o  a n o t h e r  p e r s o n  i n  exchange  f o r  money or  
someth ing  of v a l u e  or a promise o f  money or  
someth ing  of v a l u e . "  I t  w i l l  b e  e v i d e n t  t h a t  
i n  c o n t r a s t i n g  t h e  component e l e m e n t s  of t h e s e  
two crimes t h a t  i n  p r o v i n g  t h e  e l e m e n t s  of 
s a l e ,  t h e  p r o s e c u t i o n  c a n n o t  a l s o  h e l p  b u t  
p r o v e  t h e  e l e m e n t s  of p o s s e s s i o n - w i t h - i n t e n t -  
t o - s e l l .  Two o f  o u r  s is ter  c o u r t s  have  
r e a c h e d  t h i s  same c o n c l u s i o n .  F l e t c h e r  v .  
S t a t e ,  428 So.2d 667 (Fla .  1st DCA 1982)  , 
p e t i t i o n  f o r  r e v  i e w  d e n i e d ,  430 So.2d 452 
(F la .  1983)  ( a  pre-Carawa n d e c i s i o n )  , and 
Smi th  v.  S t a t e  , N o .  87-0007 (F la .  4 t h  DCA Apr. 
1 3 ,  1988)  [ 1 3  F.L.W. 9251, ( a  post-Carawa n 
d e c i s i o n ) .  The f o u r t h  d i s t r i c t  i n  Fmi th  h a s  
acknowledged c o n f l i c t  on t h i s  q u e s t i o n  w i t h  
o u r  own pre-Carawan o p i n i o n  i n  Dukes v.  S t a t e ,  
464 So.2d 582 (Fla .  2d DCA 1 9 8 5 ) .  

To t h e  e x t e n t  Dukes c o n f l i c t s  w i t h  Carawa n ,  
i t ,  or  course,  d o e s  n o t  s u r v i v e .  D u k e s  n o t e d  
t h a t  t h e  crime of possession-with-intent-to- 
s e l l  d o e s  n o t  i n c l u d e  t h e  e l e m e n t  of sa le .  
T h i s  is indeed  t r u e  as w e  have  c o n c l u d e d  i n  
t h e  i n s t a n t  case. Our a n a l y s i s  i n  Dukes was 
c o r r e c t  s o  f a r  as i t  wen t ,  b u t  it was, as  w e  
l e a r n  i n  Carawa n ,  i n c o m p l e t e .  I n  Dukes w e  
f a i l e d  t o  c o n t i n u e  on t o  t h e  n e x t  s tep  t o  
d e l i n e a t e  t h e  u n i q u e  e l e m e n t  t h a t  t h e  crime of 
p o s s e s s i o n - w i t h - i n t e n t - t o - s e l l  c o n t r a b a n d  a 
t h a t  t h e  crime of s a l e  of c o n t r a b a n d  d o e s  n o t .  
Wi thou t  t h i s  f u r t h e r  i n q u i r y  t h e  B l o c k b u r s e r  
a n a l y s i s  was i n c o m p l e t e  as  i t  r e g a r d e d  t h e s e  
two crimes. A complete B l o c k b u r s e r  i n q u i r y  
would have  r e v e a l e d  t h a t  t h e  crime of posses- 
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sion-with-intent-to-sell c o n t a i n e d  n o  e l e m e n t  
n o t  a l s o  c o n t a i n e d  w i t h i n  t h e  crime of sale .  
Dukes was cor rec t ,  however ,  i n  i ts  d i s p o s i t i o n  
of t h e  t h i r d  case d i s c u s s e d  i n  t h e  o p i n i o n ,  
464 So.2d a t  584 (Case N o .  83-2369) , b e c a u s e  
t h e  f a c t u a l  c i r c u m s t a n c e s  showed t h a t  t h e  
a p p e l l a n t  had p l a c e d  a b a g g i e  o r  m a r i j u a n a  i n  
a n e a r b y  window--thus c o m m i t t i n g  t h e  crime of 
p o s s e s s i o n  m a r i j u a n a  w i t h  i n t e n t  t o  s e l l - - j u s t  
a f t e r  s e l l i n g  a c o m p l e t e l y  d i f f e r e n t  b a g g i e  of 
m a r i j u a n a  t o  a p a s s e n g e r  i n  a p a s s i n g  car .  
Thus ,  t h e  two crimes were p r e d i c a t e d  upon 
separate ac ts  and t h e  a p p e l l a n t  was t h e n  
p r o p e r l y  c o n v i c t e d  and p u n i s h e d  f o r  b o t h .  I n  
summary, t h a t  p a r t  of Dukes f i n d i n g  n o  d o u b l e  
j e o p a r d y  v i o l a t i o n  f o r  two crimes p r e d i c a t e d  
upon a s i n g l e  a c t ,  r e l y i n g  on t h e  i n c o m p l e t e  
B l o c k b u r a e r  t e s t ,  is no  l o n g e r  v i a b l e  a f t e r  
Carawan; t h u s ,  w e  t o d a y  r e c o g n i z e  t h e  p r imacy  
of Carawan and f i n d  o u r s e l v e s  i n  harmony w i t h  
o u r  c o l l e a g u e s  i n  t h e  f i r s t  and f o u r t h  d i s -  
t r i c t s  on t h i s  i s s u e .  

The i m p o r t a n t  aspect of t h i s  p o r t i o n  of t h e  o p i n i o n  is 

t h a t  t h e  Second D i s t r i c t  C o u r t  of Appeal found p o s s e s s i o n  t o  b e  a n  

e s s e n t i a l  e l e m e n t  of b o t h  s a l e  and p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l .  

I n  t h i s  d a y  of c o n v i c t i o n s  e s t a b l i s h e d  by  c o n s p i r a c i e s  and h e a r s a y  

s t a t e m e n t s  i n  which d e f e n d a n t s  are c o n v i c t e d  and s e n t e n c e d  as 

p r i n c i p a l s  even  though  t h e y  may n e v e r  have  a c t u a l l y  touched  t h e  

d r u g s  or  s e e n  t h e  d r u g s ,  o r  been  n e a r  t h e  d r u g s ,  i t  is i m p o s s i b l e  

t o  imag ine  a s i t u a t i o n  where a d e f e n d a n t  would b e  g u i l t y  of sa le  

and n o t  p o s s e s s i o n .  Wi th  t h e  a i d e r  and a b e t t o r  s e c t i o n  u n d e r  

p r i n c i p a l s  and c o n s p i r a c y  e x c e p t i o n s  t o  t h e  h e a r s a y  r u l e ,  t h e  

c o n c e p t  of p o s s e s s i o n  becomes much b r o a d e r .  

I n  a d d i t i o n ,  t h e  S t a t e ' s  a rgument  t h a t  separate e v i l s  are 

b e i n g  a d d r e s s e d  by t h e s e  two c h a r g e s  b e c a u s e  p o s s e s s i n g  w i t h  i n t e n t  

t o  s e l l  is aimed a t  p u n i s h i n g  t h e  i n d i v i d u a l  w h i l e  s a l e  i n v o l v e s  

t h e  p a r t i c i p a t i o n  of o t h e r s  is an  a rgument  t h a t  a l s o  c a n n o t  b e  
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s u p p o r t e d  by f a c t u a l  examples .  P o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  must  

n e c e s s a r i l y  i n c l u d e  t h e  prospect of o t h e r s  b e i n g  i n v o l v e d  e v e n t u a l -  

l y  o r  t h e  c h a r g e  would j u s t  b e  simple p o s s e s s i o n ;  and w i t h  po l i ce  

u n d e r c o v e r  o p e r a t i o n s ,  t h e r e  a re  l e g i o n s  of cases where  d e f e n d a n t s  

s o l d - - a s  i n  Gordon ' s  c a s e - - t o  a n  u n d e r c o v e r  o f f icer .  T h a t  t y p e  o f  

s a l e  d i d  n o t  i n v o l v e  t h e  a r res t  of anyone  else.  

As c a n  b e  s e e n  from t h e  Gordon d e c i s i o n ,  t h e  s i t u a t i o n  of 

s a l e  and p o s s e s s i o n  w i t h  i n t e n t  t o  s e l l  t h e  same s u b s t a n c e  f i t s  t h e  

B l o c k  b u r  aer  t e s t - - e v e n  unde r  a s t r i c t  a n a l y s i s .  I f  t h e r e  is a n y  

d o u b t ,  however ,  t h e  r u l e  of l e n i t y  must  be appl ied.  T h i s  is t r u e  

i n  s p i t e  o f  t h e  l e g i s l a t u r e ' s  r e c e n t  c h a n g e s  t o  t h e  r u l e s  of 

c o n s t r u c t i o n  as se t  f o r t h  i n  s e c t i o n  775.021, F l o r i d a  S t a t u t e s  

(Supp. 1988)  . 
Carawan V .  S ta te ,  515 So.2d 1 6 1  ( F l a .  1987)  , o n l y  appl ies  

t h e  r u l e  of l e n i t y  when l e g i s l a t i v e  i n t e n t  c a n n o t  be d e t e r m i n e d  and 

is  e q u i v o c a l  on t h e  i s s u e  of  m u l t i p l e  p u n i s h m e n t s .  I t  is a r u l e  of 

l a s t  r e s o r t  based  n o t  o n l y  on F l o r i d a ' s  s t a t u t e s  b u t  a l s o  on o u r  

common law. As p o i n t e d  o u t  i n  Carawa n ,  H. a t  1 6 5 ,  166: 

The t h i r d  r u l e  is t h a t  c o u r t s  must  r e s o l v e  
a l l  d o u b t s  i n  f a v o r  of l e n i t y  toward t h e  
a c c u s e d .  T h i s  " r u l e  o f  l e n i t y , "  a pa r t  of o u r  
common law, h a s  been  c o d i f i e d  i n  s e c t i o n  
7 7 5 . 0 2 1 ( 1 ) ,  F l o r i d a  S t a t u t e s  (1985) :  

The p r o v i s i o n s  of t h i s  c o d e  and o f -  
f e n s e s  d e f i n e d  by o t h e r  s t a t u t e s  s h a l l  b e  
s t r i c t l y  c o n s t r u e d ;  when t h e  l a n g u a g e  is 
s u s c e p t i b l e  of d i f f e r i n g  c o n s t r u c t i o n s ,  
i t  s h a l l  b e  c o n s t r u e d  most f a v o r a b l e  t o  
t h e  a c c u s e d .  

The U n i t e d  S ta tes  Supreme C o u r t ,  i n t e r p r e t i n g  
t h e  f e d e r a l  r u l e  of  l e n i t y ,  h a s  c h a r a c t e r i z e d  
it as  
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a p r i n c i p l e  of s t a t u t o r y  c o n s t r u c t i o n  
which  appl ies  n o t  o n l y  t o  i n t e r p r e t a t i o n s  
of t h e  s u b s t a n t i v e  a m b i t  of c r i m i n a l  
p r o h i b i t i o n s ,  b u t  a l s o  t o  t h e  p e n a l t i e s  
t h e y  impose. Q u o t i n g  Ladner  V .  U n i t e d  
S t a t e s ,  358  U . S .  1 6 9 ,  1 7 8 ,  7 9  S . C t .  209,  
214 ,  3 L.Ed.2d 1 9 9  ( 1 9 5 8 ) ,  we s ta ted:  
" ' T h i s  p o l i c y  of l e n i t y  means t h a t  t h e  
C o u r t  w i l l  n o t  i n t e r p r e t  a f e d e r a l  crimi- 
n a l  s t a t u t e  s o  as t o  i n c r e a s e  t h e  p e n a l t y  
t h a t  i t  places on a n  i n d i v i d u a l  when s u c h  
an  i n t e r p r e t a t i o n  c a n  b e  b a s e d  on n o  more 
t h a n  a g u e s s  as t o  what  C o n g r e s s  i n t e n d -  
e d .  ' "  

A l b e r n a z  V .  U n i t e d  S t a t e s  450 U.S .  333, 342 ,  
1 0 1  S .C t .  1137 ,  1144 ,  67  L.Ed.2d 275 (1981)  
( c i t a t i o n  o m i t t e d ) .  Our p r i o r  d e c i s i o n s  a l s o  
have  d e s c r i b e d  F l o r i d a ' s  own r u l e  of l e n i t y  
as : 

a f u n d a m e n t a l  r u l e  of s t a t u t o r y  c o n s t r u c -  
t i o n ,  i.e.8 t h a t  c r i m i n a l  s t a t u t e s  s h a l l  
b e  c o n s t r u e d  s t r i c t l y  i n  f a v o r  of t h e  
p e r s o n  a g a i n s t  whom a p e n a l t y  is t o  b e  
imposed.  FerGuson V .  S t a t e  I 377 So.2d 
709 ( F l a .  1 9 7 9 ) .  W e  have  h e l d  t h a t  
" ' n o t h i n g  t h a t  is  n o t  c l ea r ly  and i n t e l -  
l i g e n t l y  d e s c r i b e d  i n  [a  p e n a l  s t a t u t e ' s ]  
v e r y  words ,  as  w e l l  as m a n i f e s t l y  i n t e n d -  
ed b y  t h e  L e g i s l a t u r e ,  is t o  b e  c o n s i d -  
e r e d  a s  i n c l u d e d  w i t h i n  i ts terms.'" 
S t a t e  V .  Wersh O W ,  343 S002d 605,  608  
(F la .  1977)  , au o t  i n a  U P a r t e  A m o s ?  9 3  
F la .  5 ,  1 1 2  So. 289 ( 1 9 2 7 ) .  

Palmer V. S ta te  , 438 So.2d 1, 3 ( F l a .  1 9 8 3 ) .  

Q u i t e  simply,  i f  t h e  c o u r t s  c a n n o t  d e t e r m i n e  whe the r  or  n o t  t h e  

l e g i s l a t u r e  i n t e n d e d  m u l t i p l e  p u n i s h m e n t s ,  t h e n  a l l  d o u b t s  must  be 

r e s o l v e d  i n  f a v o r  of t h e  d e f e n d a n t .  I t  would b e  a v i o l a t i o n  of d u e  

p r o c e s s  t o  d e p r i v e  a p e r s o n  of h i s  l i b e r t y  on t h e  b a s i s  of p u r e  

guesswork  i n  t r y i n g  t o  d e t e r m i n e  l e g i s l a t i v e  i n t e n t .  And if t h e  

c o u r t s  c a n n o t  d e t e r m i n e  l e g i s l a t i v e  i n t e n t ,  how is t h e  i n d i v i d u a l  

supposed  t o  be aware of t h e  l e g a l  c o n s e q u e n c e s  and p o s s i b l e  
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p u n i s h m e n t s  f o r  h i s  acts? Doub t s  t h a t  d i r e c t l y  a f fec t  a n  

i n d i v i d u a l ' s  l i b e r t y  must  b e  r e s o l v e d  i n  f a v o r  of t h e  d e f e n d a n t .  0 
The S ta t e  a r g u e s  and t h e  m a j o r i t y  i n  S t a t e  v .  Sm i t h ,  547 

So.2d 613 (F la .  1989)  , appears t o  c o n c l u d e  t h a t  t h e  r e c e n t  

s t a t u t o r y  c h a n g e s  i n  s e c t i o n  775.021 are a d i r e c t  r e s u l t  of t h e  

l e g i s l a t u r e ' s  d i s s a t i s f a c t i o n  w i t h  Carawan and c l e a r l y  s t a t e s  t h a t  

t h e  r u l e  of l e n i t y  is n o t  t o  b e  a p p l i e d .  I f  t h i s  is, i n d e e d ,  t h e  

l e g i s l a t i v e  i n t e n t  of t h e  c h a n g e s  t o  s e c t i o n  775.021, t h e n  t h e  

l e g i s l a t u r e ' s  a t tempt  t o  do away w i t h  t h e  r u l e  of l e n i t y  must  be 

h e l d  u n c o n s t i t u t i o n a l  as  i t  v i o l a t e s  d u e  process. To do away w i t h  

t h e  r u l e  of l e n i t y  would,  i n  e f f e c t ,  r e q u i r e  t h e  law t o  b e  t h a t  any  

d o u b t s  on m u l t i p l e  p u n i s h m e n t s  must  b e  r e s o l v e d  i n  f a v o r  of t h e  

S ta te .  The State  is e n t i t l e d  t o  n o  s u c h  p r e s u m p t i o n .  The U n i t e d  

S t a t e s  and F l o r i d a  c o n s t i t u t i o n s  re jec t  s u c h  a c o n c e p t .  

I t  is t o  b e  q u e s t i o n e d ,  however ,  w h e t h e r  t h e  new s t a t u t e  

c h a n g e s  a c t u a l l y  do t r y  t o  e l i m i n a t e  t h e  r u l e  of l e n i t y .  The new 

c h a n g e s  t r y  t o  res ta te  a B l o c k b u r a e r  tes t  f o r  what  is t h e  same 

c r i m i n a l  o f f e n s e ,  b u t  t h e  c o u r t s  w i l l  s t i l l  b e  l e f t  w i t h  q u e s t i o n s  

on l e g i s l a t i v e  i n t e n t  on a case -by-case  b a s i s .  The g e n e r a l  

l a n g u a g e  set  f o r t h  i n  s e c t i n  775 .021(4 )  ( b )  w i l l  n o t  cure t h e  

problems d i s c u s s e d  i n  Carawan,  and t h e  c o u r t s  w i l l  b e  back t o  

t r y i n g  t o  f i g u r e  o u t  l e g i s l a t i v e  i n t e n t  i n  t h e  a b s e n c e  of  c lear  

s t a t u t o r y  l a n g u a g e  and i n  s i t u a t i o n s  where  t h e  B l o c k b u r a a  t es t  

r e a c h e s  absurd r e s u l t s .  I n  s p i t e  of t h e  l e g i s l a t u r e ' s  d e s i r e  n o t  

t o  u s e  t h e  rule  o f  l e n i t y ,  t h e  c o u r t s  have  n o  o t h e r  o p t i o n s  when 

pa tchwork  s t a t u t e s  l e a v e  a l l  i n  t h e  d a r k .  
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Should  t h i s  c o u r t  d i s a g r e e  and f i n d  t h e  new s t a t u t e  t o  

have  done  away w i t h  t h e  r u l e  of l e n i t y ,  t h e n  t h e  new r u l e  s h o u l d  b e  

found u n c o n s t i t u t i o n a l  as i n  v i o l a t i o n  of d u e  process and d o u b l e  

j e o p a r d y .  The d u e  process p r o b l e m s  have  a l r e a d y  been  d i s c u s s e d ;  

and t h e  d o u b l e  j e o p a r d y  p r o b l e m s  would a r i s e  when, a s  i n  t h e  case 

,g& j u d i c e ,  t h e  S ta te  t r i e s  t o  o b t a i n  m u l t i p l e  c o n v i c t i o n s  and 

s e n t e n c e s  f o r  crimes a r i s i n g  from a s i n g l e  ac t .  The l e g i s l a t u r e  

may have  t h e  power t o  d e l i n e a t e  crime and p u n i s h m e n t ,  b u t  t h i s  

power is l i m i t e d  by t h e  d o u b l e  j e o p a r d y  p r o v i s i o n  of  t h e  U n i t e d  

States  Cons t i t u  t i o n .  

I n  Carawa n ,  515 So.2d a t  1 6 4 ,  J u s t i c e  B a r k e t t  n o t e d  t h a t  

t h e  C o u r t  was n o t  r e a c h i n g  t h e  c o n s t i t u t i o n a l  i s s u e  of d o u b l e  

j e o p a r d y  where " t h e  l e g i s l a t u r e  c l e a r l y ,  unambiguous ly  and 

p r e c i s e l y  s t a t ed  a n  i n t e n t  t o  p u n i s h  t h e  e x a c t  same o f f e n s e  u n d e r  

separate s t a t u t o r y  p r o v i s i o n . .  . . " The C o u r t  d i d  n o t  r e a c h  t h i s  

i s s u e  b e c a u s e  i t  was a b l e  t o  d e c i d e  t h e  case on s t a t u t o r y  c o n s t r u c -  

0 

t i o n s .  The S m i t h ,  Supra, d e c i s i o n ,  however ,  m a k e s  i t  c lear  t h a t  

l e g i s l a t i v e  i n t e n t  is t o  do away w i t h  t h e  Carawa n a n a l y s i s  and t o  

impose m u l t i p l e  p u n i s h m e n t s  f o r  one  ac t .  I f  t h i s  C o u r t  c o n t i n u e s  

t o  uphold  i t s  o p i n i o n  i n  Smi th ,  t h e n  it must  r e a c h  t h e  c o n s t i t u -  

t i o n a l  issues f o r c e d  upon i t  by  t h e  l e g i s l a t u r e ' s  amendment. 

J u s t i c e  B a r k e t t ' s  d i s s e n t  i n  Smith, 547 So.2d a t  621 ,  622 ,  s h o u l d  

be a d o p t e d  by t h i s  C o u r t :  

I would ho ld  t h a t  t h e  r u l e  of l e n i t y  ar ises  
n o t  m e r e l y  from s e c t i o n  775 .021(1)  , F l o r i d a  
S t a t u t e s  (19871,  b u t  a l s o  from t h e  common law 
and t h e  d u e  process and d o u b l e  j e o p a r d y  c l a u s -  
es of t h e  F l o r i d a  C o n s t i t u t i o n .  The r u l e  of 
l e n i t y ,  s i m p l y  s t a t e d ,  i s  t h a t  t h e  c o u r t s  mus t  
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d e c l i n e  t o  impose a p u n i s h m e n t  t h a t  h a s  n o t  
p l a i n l y  and u n m i s t a k a b l y  b e e n  a u t h o r i z e d  b y  
t h e  l e g i s l a t u r e .  Carawan 515 So.2d a t  165 ;  
Pa lmer  V .  S t a t e ,  438 So.2d 1, 3 ( F l a .  1 9 8 3 ) ;  
w o n  V .  S t a t e ,  377 So.2d 709 ( F l a .  1 9 7 9 ) ;  
~ t a t e v . ~ ,  343 So.2d 605 ,  608  ( F l a .  
1 9 7 7 ) ;  Parte Amos, 9 3  F l a .  5 ,  1 1 2  So. 289 
( 1 9 2 7 ) .  Accord B a l l  v .  U n i t e d  S t a t e s  , 470 

U.S .  856 ,  1 0 5  S.Ct. 1 6 6 8 ,  84 L.Ed.2d 740 
( 1 9 8 5 ) ;  A l b e r n a  z v .  U n i t e d  S t a t e s  , 450 U . S .  
333, 342 ,  1 0 1  S . C t .  1 1 3 7 ,  1 1 4 4 ,  67 L.Ed.2d 275 

77 S.Ct.  403, 1 L.Ed.2d 370 ( 1 9 5 7 ) .  T h i s  is  
t h e  v e r y  h e a r t  of d u e  process and t h e  g u a r a n -  
tee  a g a i n s t  d o u b l e  j e o p a r d y .  

( 1 9 8 1 ) ;  P r i n c e  v .  U n i t e d  S t a t e s  352 U . S .  322,  

Under t h e  d u e  process c l a u s e ,  t h e  gove rn -  
ment is s t r i c t l y  bound t o  a d h e r e  t o  forms and 
p r o c e d u r e s  d e s i g n e d  t o  a c h i e v e  j u s t i c e .  When 
there  is n o  r e a s o n a b l e  bas i s  f o r  a s c e r t a i n i n g  
t h e  i n t e n t  of t h e  l e g i s l a t u r e  t o  impose m u l t i -  
p le  p u n i s h m e n t s ,  t h e  s t a t u t e s  i n  q u e s t i o n  mus t  
b e  s t r i c t l y  c o n s t r u e d  a g a i n s t  t h e  government .  
A r t .  I ,  5 9 ,  F l a .  C o n s t .  Accord A l b e r n a z  , 450 
U.S. a t  342 ,  1 0 1  S . C t .  a t  1144;  P r i n c e ,  352 
U.S .  a t  322 ,  77 s . C t .  a t  403. 

Under t h e  d o u b l e  j e o p a r d y  c l a u s e ,  t h e  
gove rnmen t  is f o r b i d d e n  from p u n i s h i n g  a 
p e r s o n  twice f o r  t h e  same o f f e n s e .  A s  w e  
r e c o g n i z e d  i n  Carawan,  t h e  F l o r i d a  d o u b l e  
j e o p a r d y  c l a u s e  was d e s i g n e d  as much t o  pre- 
v e n t  m u l t i p l e  p u n i s h m e n t s  as m u l t i p l e  t r i a l s  
f o r  t h e  same o f f e n s e .  Garawan,  515 So.2d a t  
164;  a r t .  I ,  § 9 ,  F l a .  C o n s t .  A c c o r d i n g l y ,  
t h e r e  is, and must  b e ,  a l i m i t  t o  t h e  number 
o f  o f f e n s e s  t h a t  may be c h a r g e d  when a p e r s o n  
commits o n l y  a s i n g l e  c r i m i n a l  act .  A " s t r ic t  
Block  bu r Q e r " a n a l y s i s  a f f o r d s  n o  l i m i t i n g  
p r i n c i p l e  a t  a l l ,  s i n c e  i t  t h e o r e t i c a l l y  c a n  
r e s u l t  i n  a p e r s o n ' s  b e i n g  c h a r g e d  w i t h  a 
d o z e n ,  a hundred ,  or  a t h o u s a n d  o f f e n s e s  b a s e d  
on a s i n g l e  c r i m i n a l  ac t .  

A s  n o t e d  by  J u s t i c e  B a r k e t t  i n  h e r  c o n c l u d i n g  remarks i n  h e r  

d i s s e n t  i n  Smith,  " t h e  a n a l y s i s  employed i n  Carawa n ar ises  from 

a r t i c l e  I ,  s e c t i o n  9 ,  of t h e  F l o r i d a  C o n s t i t u t i o n ,  and r e m a i n s  i n  

force n o t w i t h s t a n d i n g  t h e  1 9 8 8  amendments t o  s e c t i o n  775.021." The 

11 



Second D i s t r i c t  C o u r t  of Appeal 's  c o n c l u s i o n  t h a t  a d e f e n d a n t  

c a n n o t  be c o n v i c t e d  f o r  b o t h  crimes of sa le  and p o s s e s s i o n  a r i s i n g  

from one  ac t  must  b e  u p h e l d .  

0 
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CONCLUSION 

Based on t h e  a b o v e - s t a t e d  f ac t s ,  a r g u m e n t s ,  and a u t h o r i -  

t i e s ,  Respondent  asks t h i s  Honorab le  C o u r t  t o  uphold  t h e  o r d e r  of 

t h e  Second D i s t r i c t  C o u r t  of Appeal. 
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