
IN THE SUPREME COURT OF FLORIDA 
TALLAHASSEE, FLORIDA 

CASE NO. 77,194: 

YARVTN M. SHIJSTER, M.D. et al. 

V S .  

SOUTH RROWARTJ HOSPITAJA D T S T R T C T  
P H Y  S 1: C 1 ANS PROFESS IONAL L TAR T T I T T Y  
TNSIIRANCF T R U S T ,  e t c .  , 

Resp0nd.en.t. 

/ 

1 CHARLiES C. POWERS I ESQUTRE 
Bar No. 234923 

P l a .  Bar No. 856304  
POWERS AND KOONS, P . A .  
At. t. or ne y s for 1? e t i t j. on er 

A .  BRATEN, FSQIJIRE 



TABX.IR OF CONTENTS 

Table of Citations 

I. Reply to Respondent and 
Amicus Cur? e ' s R r i  ef 

T T .  Reply to F l o r i d 8  Defense 
b w y e r s  Associa tion's Brief 

Conc 1 us i on 

C e r t j - f  icate o f  Service 

3.. 

i i. 

3. 



TABLE OF CITATIONS 

Acton v .  Ft a T-laud.erdale . . - - Ho_s-pJ.t.al I 

4 5 8  S o - 2 ~ 3  1099 (Is% DCA 1 9 8 2 )  

ii 

PAGE -___ 

6 

1, 4, 5 

2, 3 ,  4 

2 

2,  3 

2 ,  3 



I REPLY - - TO _. RESPONDEYT S ANS-WER BRIEF & AMICUS CIJRIE_-B-RIEFS 

Petitioner, Shuster, files this its Reply Brief to 

R.espondent, Physicians Trust's, Answer Brief and the Ami.ci3.s Ci.1ri .e 

B r i e f  of Physicians Protective Trust Fund. The Brief o f  Amicus 

Curie, Florida Defense Lawyers A.ssociation, will be addressed in 

Section 11. 

Phys ic5a .ns  Trust is determined to convince this Court that 

Shuster is attempting a "distorted extension" of Boston Old, 

c_o_l_.~.n,~$,~~s.. Co. v. Gu.tiene~-, 3 8 6  So,2d 783 (Fla. 1.9801. To the 

contrary, i.t is Physicians Trust who is distorting the opinion of 

t h i s  Court by insisting u.pon a. na.rrowed interpretation of the 

hold.ing in Boston Old Col.ony. 

A t .  no time does this Court in g-o>-t~; hinge the requiremen.t 

of good faith onto the specific factual scenario o f  the 

possibility of an  excess liablity judgment against its in.siared.s. 

~ _ _  Boston ___ sets forth standards that insurance compani.es must meet in 

t h , e i r  dealings with the5..r i n s w e d  

a 

The Court clearly and wi.th no restriction states that when 

a.n 5n.sured h.as  surrendered t.0 the 5.n.surer a l l  control over the 

handling o f  a claim, i.ncludri.ng a l l .  discussions with respect to 

litigation and settlement, the insurer must a.sume a duty to 

exercise such control and make such decisions in good faith and 

with due regard for the interest. of the insured. The Court never 

expressly or implied.ly limits this d.u.ty of good faith to a 



s i t u a t i o n  where excess  l i a b i l i t y  i s  th .e  consequence. An excess  

1 . iab i . l i ty  judgment i s  merely one p o s s i b l e  outcome of t h e  f a i l u r e  

t o  a.ct i n  good f a i t h .  This C o u r t _  does not  s t a t e  that t h e  

p o s s i b i l i t y  of excess  3 i-abi li t y  judgment i s  t h e  on1 y si tut,ai.on 

wh.ere good fa , i . th  i s  r e q u i r e d .  

When t h j s  Court s ta t . es  t h a t  the du ty  of good f a i t h  involves  

d i l i g e n c e  and c a r e  i n  t h e  inves t iga t i . on  and eval.uation of c la ims  

a g a i n s t  t h e  i n s u r e d ,  i t  does no t  s t a t e  t h a t  t h e  insured  has t h i s  

duty o-rdy if an excess  judgment i.s t h e  r e s u l t  of i t s  breach of 

that duty .  This  Court j n  Campbell- v .  GovernmezFt--!3mployees Ins,  
Co. ,  306 So. 2d 525 (Fla. l 9 7 5 ) ,  r e a f f i r m s  and r e i t e r a t e s  t h e  

s tandard  i t  se t s  f o r t h  ;,n kcto M u t u a l  Indemnity C o .  v. Shaw, 134 

Fl-a. 8l-5,  (I9381 1 8 4  So. 852 ,  when i t  he ld  i n  Shaw t h a t :  

I' * . a.n insurance  c0rnpa.n.y owed an ob l iga , t i on  
t o  i t s  in su red  by v i r t u e  of i.ts c o n t r a c t  t o  
n .egot ia te  w i t h  t h e  cl.a.5.ma.n.t in good f a , i t .h  and 
that. i t s  d e c i s i o n  n.ot  t o  s e t t l e  must be th .e  
resul-t of weighing o f  p r o b a b i l i t i e s  i n  a. f a . i r  
and. honest  way; and t h a t  i t s  d.ecision sh.ould. 
be honest  and i.n.teII.j.gen,t an.d a good f a i t h  
conclusion ba.sec! upon a knowledge of t h e  f a c t s  
amd circumstances upon wh.ich l i a b i l i t y  was 
p red ica t ed  and. upon. a. know3..ed,ge of t h e  n a t u r e  
a n d  exten.t  of t h e  ? . . n . j i i r i e s  a s  f a r  a s  they 
reasonably coi~.l..d. he a.scertaj.ned. 'I 

The Arn5.cu.s, Physic5.ans Protect.j.ve T r u s t  Fund (PPTF) I 5.n 

i t s  b r i e f  i.n. suppor t  of Respondent a rgues  t h a t  "F lo r ida  Courts  

have u n r i f o r m l y  recognized t h a t  an a c t ~ i o n  grounded i n  good f a i t h  

would no t  L i e  where t h e  insured. i s  no t  exposed t o  an excess  

judgment I 'I and c i t e s  F1 o r i d a  Phys ic ians  I n s .  Rec5 grocal v._ 

f iv j l a ,  473 S o .  2d 756 (F1.a. 4th DCA 1.985) and Kel ly  v .  Willi.ams, 
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411 So, 2d (Fla. 5th DCA. 1..982), a.s support for this proposition, 

PPTF is incorrect i.n i-ts premise, The Court i.n .Avila. quotes 

from fc,_ej.J_y and states that the "essence of a bad f a i t h  insurance 

suit" is one in which the result i s  an excess judgment agaj.ns% an 

insi.xred., Shixster does not di.spute that premise nor i.s this 

1-a.ngu.a.ge j.nconsistent with. Shuster ' s a.rgument especial..I.y in. 

I.i..ght of: what the Court i.n 3v;iL.a. and Kel..l..x particularly 

emphasizes t.ba.t "the .esr; .t.i-alz ingredient in any c a u s e  o f  a.ction 

is da2rmg-g-s. " Avila ____ at 7 5 8 .  

0 

0n.e concludes from the hold ing  in. both of these cases that 

while the typical bad. faith c1.ai.m involves an excess judgment 

against. t h e  insured, the key to a bad faith action is damage2 as 

a result o f  the bad faith of the insurer. Nowhere does the 

Court indica,te that the damages must flow from a.n excess 

j ud.gmen t . 
T h i s  Court set the standard.  by which an insurer cam refuse 

to settle within policy I . i .mj. . ts  and avoid a bad f a i t h  claim by the 

i .n.sured i f  an. excess judgment is en,tered against the 5nsured.  

Shuster submits th.a.t this fs the same standard which shoul-d 

be a.pp1.ied in h i s  ca.se a n d  th . a . t  the dec5sion to defend or se t t1 .e  

be based on this standard which this Court set forth in 1.938 i , n  

_-_ Shaw a n d  which still a.pgli.es t.o thjis day. T h i s  standard. for 

review by an insurer o f  a clai.m against its insured. renders 

Pbysici.a.ns Tri~.st's a.nd a I . 1  of i t s  supporting A.micus Curie's 

argumen.t of being caught i.n a Kobson Choice meritless. There can 
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be no bad f a i t h  c1ai.m i f  a good f a i t h  d e c i s i o n  is made, 

r e g a r d l e s s  of whether t h a t  d e c i s i o n  i s  t o  defend o r  t o  s e t t l e .  

The s tandard  a p p l i e s  i n  e i t h e r  case .  

0 

Respondent and i t s  suppor t e r s  a.re being d e l i b e r a t e l y  obtuse 

in refusi .ng t o  acknowledge t h e  real .  i s s u e  be fo re  t h i s  Court .  The 

rea.son f o r  t h i s  myopic a?.tj.ti).de i s  0n.e of an o v e r r i d i n g  d r i v e  t o  

p r o t e c t  i.ts 5 .n te res t s  w i t h  a se l f  - se rv ing  and b iased  methadology. 

In the i n s t a n t  case  Shuster w a s  damaged bot.h f i n . anc ia l ly  

and. emot iona l ly  because of t h e  bad f a i t h  s e t t l e m e n t  by h i s  

i n s u r e d ,  Respondent and i t s  suppor t e r s  a r e  e i t h e r  unable t o  rea.d 

t h e  p l a i n  language of t h e s e  cases  o r  do no t  w i s h  t o  g i v e  up t h e i r  

b l i n d  s e l f - i n t e r e s t .  

The Court demands d5.l.igence and c a r e  by t h e  insured  i n  i t s  

i n v e s t i g a t i o n  of c la ims a g a i n s t  i t s  in su red  a s  an u.nqual i f ied 

duty .  To narrowly apply this p r i n c i p l e  t o  an excess  judgment 

s i t u a t i o n  sugges t s  t h a t  t h e  i n su red  only has  a du ty  of good. f a i t h  

sometimes: t h a t  t h e  duty  t o  i n v e s t i g a t e  and eva.lu.a.te cl-a.ims 

p rope r ly ,  only e x i s t s  sometimes.. 

Shus te r  i s  merely a.sking f o r  t h e  t r u e  5n te rp re t a . t i on  of 

-II.- Boston 0l.d Colony and Shaw t o  be enforced .  Shus ter  does no t  deny 

t h e  i n s u r e r  s d i s c r e t i o n  t o  set t .1  e i n  an amount i t  deems 

expedient .  Shus te r  asks  otxl..w_ t h a t  d i l i g e n t  i .nvest i .qat ion and 

_-____.I_ eval-i.iation be underta.ken i n  good fa.i!& a,nd that whethe r  t h e  claim 

is  s e t t l e d  o r  defend.ed, i t  be based upon due regard  f o r  t h e  

i n s u r e d s '  i n t e r e s t s  a.s requi red  by t h . e  p r i n c i p l e s  se t  fo r th ,  by 
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t h i s  Cou.rt. I t  i s  no t  unreasonable  t o  f i n d  t h a t  i f  a duty o f  

good f a i t h  e x i s t s ,  i t  e x i s t s  i n  a ca se  s e t t l e d  wi th in  po3.icy 

l i m i t s  a s  well. as i n  a case  where excess  l i a b i l i t y  i s  possi.bl..e. 

Phys ic ians  T r u s t  accuses  S h i i s t e r  of a t t empt ing  t o  r ewr i t e  

th . e  insuran.ce p o l i c y  by requj.-rin.g t h e  i n s u r e r  t o  act in. good 

f a . i  t h  even when s e t t l i n g  witfn5.n t h e  pol-icy l i m i t s .  The questj-on 

a r j - ses  , ha.sn ' t Bostoy! " r e w r i - t t e n "  t h e  insurance  pol..icy t o  r e q u i r e  

good fa.j.t .h 5.n. a. s i t u a t i o n  where excess l i a b i l i t y  i s  p o s s i b l e .  

T h i s  requirement of good f a i . t h  d o e s n ' t  appear i n  t h e  c l e a r  and 

unamh5.guo11s terms of t h e  pol . icy.  The Court ,  by its hold.in.g 5.n 

Emt_on, h a s  w r i t t e n  t h t s  requirement i n t o  t h e  insurance  p 0 l . i . c ~  , 

yet. Respondent would. no t  al-low tln.is rewr i t in .g  under c e r t a . i n  

ci.rcumstances. Respondent 's  argument t h a t  t h e  p 0 l i . c ~  1-anguage i s  

t h e  f5na.3 determina.n.t o f  t .he  r i g h t . s  o f  t h e  p a r t i e s  ha.s a.lrea.dy 

been overruled.  by Boston O.).c3.-Co~q-~y. Respondents and t h e  Fourth 

Bi.stxict. Court of Appea.3. a r e  both c l e a r l y  wrong on th.5-s p o i n t .  

The duty  o f  good f a i t h  e x i s t s  r e g a r d l e s s  of t h e  p o l i c y  language, 

not. becau.se of i t .  Therefore ,  if th.ere i s  an.y s u p p o r t  f o r  

Respondent, i t  must be on o t h e r  grou.nd.s. 

Physic5. a n s  T r u s t  argues t h a t  t.he i n s u r e r  ba.s sole d k c r e t i o n  

t o  s e t t l e  OT defend a c1.ai.m even i f  t h e  c la im i s  f r i v o l o u s .  I f  

t.h.5.s were t r u e ,  then .  t3e ord5.n.ary meanin.g of t h e  agreement. t o  

d.efend. any s u i t ,  even i.f groundless o r  f r i v o l o u s ,  wou1.d be 

f al.se. S h u s t . e r  submits t h a t  t h e  good f a i t h  duty e x i s t s  t.o cbeck 

t h e  o therwise  unl imi ted  power o f  the i n . s u r e r .  
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11. REPLY ____._____________~ TO FLORIDA DEFENSE LAWYERS __--- ASSOCIATION'S AMICUS R R T F F  

Florida Defense Lawyers' Motion to file its Amicus Brief was 

untimely in that the moti.on was submitted on March 26, 1991, 

after the Respondent's Answer Brief was served on March 18, 1992. 

Th.e Florida Defense Lawyers dtd. not. ask nor ha.ve the permission, 

or approval from either the Petitioner or Respondent in this 

action - Th.e Florida Defense Xawyers ' Brief should therefore not 

be accepted by this Court and should be stricken from this 

appeal.. 

If this Court shou.ld. decide to accept this Ami.cu,s Brief of 

the Florida Defense Lawyers, this Court should be aware that the 

Florida. Defense Lawyers B r i e f  addresses two issues that. a.re n.ot 

before this Court, and have not previously been raised by the 

Respondents 5.n either th.e 1.ower court, the Fourth District Court 

o f  Appeal, or this Court, In addressing Shuster's claim that 

Ph.ysici,a.n.s Tru.st f a.iled to adequmtely investiga,te the claims, 

the Fl0rid.a Defense Lawyers are asserting defenses not heretofore 

raised. Additionally, i n  arguing a.ga.inst Shuster's claim that 

the settlement amount was excessive, Florida Defense Lawyers 

again. raise defenses not heretofore raised by Ph.ysicTans Trust. 

See &>on v. Ft. Laudez-dale Rospi.ta&, 418 So.2d LO99 (1st DCA 

1982) I) (Amicus do not .  have stamding to raise issues not 

avai.Iab1.e to the parties, nor may they inject issues not raised. 

by the parties.) 

r 
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The Florida Defense Lawyers make it absolutely clear that 

they seek to protect the insurer at the expense of the insured. 

Yet the defense attorney i.s hired by the insurance company to 

defend the insured in any action against the insured, The fact 

that the defense lawyers are ethically bound to defend the 

interests of their clients (the insureds), yet in this matter 

their true allegiance i s  sb.own. to be to the insurer, demonstrates 

the trix1.y defenseless position o f  the insured in these matters 

and speaks l..oudly tht insureds need the the protection requested 

herein by Petitioner. 
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CONCLUSION 

Good faith dealing by an insurance company towards its 

insureds is not a new concept. This Court espoused good faith i.n 

1.938 and. con.tinues to d,o so to t h i s  day. 

To ma.ke good faith. a, sometime principle is to degra.de our 

system and demorali.ze those who ask only for fairness and 

bonesty when in a vu.lnerable position. Insureds like Shuster 

depend upon insurance companies to protect their interests only 

to find themselves betra.yed by the very people they have trusted 

to guard them from somet-hing all doctors fear, frivolous law 

suits by individuals looking for windfall settlements. 

Shuster does not seek veto power. Shuster does not seek to 

strip the insu.ra.nce company o f  its discretion. Shuster only asks 

for a good faith investigation before the insurance company comes 

to a decision to either settle or defen.d. 

Respectfully submitted, n 

CHARLES c. POIWERS 
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I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by &Y this _.I.__. 7 %  l__l__ day of May, 1991, to RICHARD W. 

WASSERMAN, ESQ. , 420 Lincoln Road, Suite 256, Mi.ami Beach, FL 

33139; JAY COHEN, ESQ., 1946 Tyler Street, Hollywood, Pb 33022- 

2088: KIMBERLY A. ASHBY, ESQ., P. 0 .  Box 633, Orlando, FL 32801; 

JOSEPH M. TARASKA, ESQ., and TODD M. CRRNSHAW, ESQ., P. 0 .  Box 

538065, Orlando, FL 32853-8065: and ARTHUR J. RANSON, 111, SSQ., 

P. 0 .  Box 2631, Orlando, FL 32802. 

POWERS AND KOONS, P.A. 
.Attorneys for Petitioners 
1803. Australian Ave. South 
Suite 201 
West Palm 
407/478-540 

BY 
CHARLES C. POWERS 
Fla. Bar No. 234923 

BY 
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