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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  Second D i s t r i c t  C o u r t  

of Appeal and t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Responden t ,  t h e  

S t a t e  of F l o r i d a ,  was t h e  Appellee i n  t h e  Second D i s t r i c t  C o u r t  o f  

Appeal. The r e c o r d  on appeal, which was u t i l i z e d  on t h e  D i s t r i c t  

C o u r t  l e v e l ,  w i l l  b e  r e f e r r e d  t o  by t h e  Symbol "R" fol lowed by t h e  

appropriate  p a g e  number. 
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STATEMENT OF THE CAS E AND FACTS 

The P e t i t i o n e r  was c h a r g e d  by i n f o r m a t i o n s  w i t h  posses- 

s i o n  of  a c o n t r o l l e d  s u b s t a n c e  and p a r a p h e r n a l i a ;  b u r g l a r y  of a 

d w e l l i n g ;  and g r a n d  t h e f t  (R12-13). H e  e n t e r e d  g u i l t y  pleas  t o  t h e  

o f f e n s e s  o f  p o s s e s s i o n  of a c o n t r o l l e d  s u b s t a n c e  and b u r g l a r y  of a 

d w e l l i n g .  H e  was p l a c e d  on c o n c u r r e n t  f i v e  y e a r  p e r i o d s  of 

p r o b a t i o n  (R14-17) . A f f i d a v i t s  a l l e g i n g  t h e  v i o l a t i o n  of p r o b a t i o n  

were f i l e d  i n  1978  and 1979.  ( S u p p l e m e n t a l  Record 4-5) .  The 

P e t i t i o n e r ' s  p r o b a t i o n  was r e i n s t a t e d  i n  19988  b u t  u l t i m a t e l y  a 

second  a f f i d a v i t  of v i o l a t i o n  was f i l e d  (R23, 2 7 ) .  The P e t i t i o n e r  

was o n c e  a g a i n  found t o  b e  i n  v i o l a t i o n  of  h i s  p r o b a t i o n .  H e  had 

p r e v i o u s l y  e l e c t e d  t o  b e  s e n t e n c e d  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s ,  

and t h e  p r e s u m p t i v e  g u i d e l i n e s  r a n g e  r e f l e c t e d  a s e n t e n c e  of t w e l v e  

t o  t h i r t y  months i n c a r c e r a t i o n  or community c o n t r o l  (R10, 33) .  The 

t r i a l  c o u r t  imposed an  o v e r a l l  s e n t e n c e  of t e n  y e a r s  i n c a r c e r a t i o n  

(R10, 39-44) .  The bas i s  f o r  t h e  d e p a r t u r e  was t h e  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  by t h e  P e t i t i o n e r  (R33) .  

The Second D i s t r i c t  C o u r t  of Appeals a f f i r m e d  t h e  

d e p a r t u r e  s e n t e n c e  r e l y i n g  upon t h e i r  d e c i s i o n  i n  W i l l i a m s  v .  

State ,  Case N o .  87-2878 (F la .  2d DCA A p r i l  27,  1990)  [ 1 5  F.L.W. 

D11471. The c o u r t  a l so  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n s  p r e v i o u s -  

l y  c e r t i f i e d  i n  W i l l i a m s ,  as  one  of g r e a t  p u b l i c  impor t ance :  

DOES A SECOND V I O L A T I O N  OF PROBATION CONSTI- 
TUTE A VALID B A S I S  FOR DEPARTURE SENTENCE 
BEYOND THE ONE-CELL DEPARTURE PROVIDED I N  THE 
SENTENCING GUIDELINES? 
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SUMMARY OF THE ARGUMENT 

The i m p o s i t i o n  of a d e p a r t u r e  s e n t e n c e  based  upon p r i o r  

v i o l a t i o n s  of p r o b a t i o n  o r  community c o n t r o l  by a d e f e n d a n t  

v i o l a t e s  t h e  s p i r i t  and i n t e n t  of  t h e  s e n t e n c i n g  g u i d e l i n e s .  I n  

s u c h  cases, a t r i a l  c o u r t  s h o u l d  be p r e c l u d e d  from imposing a 

s e n t e n c e  g r e a t e r  t h a n  t h e  o n e - c e l l  enhancement  a l lowed  unde r  t h e  

s e n t e n c i n g  g u i d e l i n e s .  
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ARGUMENT 

ISSUE I 

DOES A SECOND VIOLATION OF PROBATION 
CONSTITUTE A VALID B A S I S  FOR A DE- 
PARTURE SENTENCE BEYOND THE ONE-CELL 
DEPARTURE PROVIDED I N  THE SENTENCING 
GUIDELINES? 

I n  t h e  case of W- , Case No. 87-2878 ( F l a .  

2d DCA A p r i l  27,  1990)  [15 F.L.W. Dl1471 , t h e  Second D i s t r i c t  C o u r t  

of Appeal s t a t e d  t h a t  m u l t i p l e  v i o l a t i o n s  of  p r o b a t i o n  were a v a l i d  

r e a s o n  f o r  imposing a d e p a r t u r e  s e n t e n c e  i n  a v i o l a t i o n  of 

p r o b a t i o n  case. Al though ,  i n  l i g h t  of  Ree V .  S t a t e  , 1 4  F.L.W. 565  

(F la .  Nov. 1 6 ,  1989)  and Lamber t  v .  S t a t e ,  545 So.2d 8383 ( F l a .  

1 9 8 9 ) ,  t h e  c o u r t  c e r t i f i e d  t h e  a b o v e - s t a t e d  q u e s t i o n  as  one  of 

g r e a t  p u b l i c  i m p o r t a n c e ,  i t  s h o u l d  a l s o  b e  n o t e d  t h a t  a t  l e a s t  two 

o t h e r  Dis t r ic t  C o u r t  of Appeals c o n f l i c t  d i r e c t l y  w i t h  t h e  Second 

D i s t r i c t  C o u r t  of Appeal on t h i s  i s s u e .  Maddox v.  S t a t e  , 553 So.2d 

1380 (F la .  1 9 8 9 ) ;  I r i z a r r v  V .  S ta te  , 1 5  F.L.W. D1288 ( F l a .  2d DCA 

May 8 ,  1 9 9 0 ) .  Bo th  t h e  F i f t h  and t h e  T h i r d  D i s t r i c t  C o u r t s  of 

Appeals have  h e l d  t h a t  u n d e r  s u c h  c i r c u m s t a n c e s  as t h o s e  p r e s e n t l y  

b e f o r e  t h e  C o u r t ,  m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  were n o  l o n g e r  

a v a l i d  r e a s o n  f o r  a s e n t e n c i n g  d e p a r t u r e .  The Second D i s t r i c t  

C o u r t  of Appeal f e l t  t h a t  t h e  h o l d i n g  of Adams V.  S t a t e  490 S0.2d 

5 3  (F la .  1986)  , which u p h e l d  d e p a r t u r e  s e n t e n c e s  b a s e d  upon 

r e p e a t e d  v i o l a t i o n s  of p r o b a t i o n ,  had n o t  been  i n v a l i d a t e d  by t h e  

r e c e n t  F l o r i d a  Supreme C o u r t  cases of Lamber t  and Eee, S U ~ ~ T ~ P  

w h e r e a s ,  t h e  F i f t h  and T h i r d  D i s t r i c t  C o u r t s  of Appeal r e a s o n e d  

4 



t h a t  t h e  r e c e n t  F l o r i d a  Supreme C o u r t  cases d i d  i n  e f f e c t  o v e r r u l e  

t h e  d e c i s i o n  i n  Adams, s u p r a .  0 
T h i s  C o u r t  i n  Lambert  V .  S t a t e  , 545 So.2d 8383 (F la .  

1 9 8 9 ) ,  d i s c u s s e d  t h e  p o l i c y  r e a s o n s  f o r  t h e  h o l d i n g  t h a t  fac tors  

r e l a t e d  t o  a v i o l a t i o n  of p r o b a t i o n  or community c o n t r o l  c o u l d  n o t  

p r o v i d e  t h e  b a s i s  f o r  a d e p a r t u r e  s e n t e n c e .  T h i s  c o u r t  a l s o  

r e c e d e d  from t h e  d e c i s i o n  i n  P e n t a u d e  V.  S t a t e ,  500 So.2d 526 (F la .  

19871,  t o  t h e  d e g r e e  i t  c o n f l i c t e d  w i t h  Lamber t ,  s u p r a .  The p o l i c y  

r e a s o n s  e spoused  i n  Lamber t ,  s u D r a ,  r e q u i r i n g  t h e  r e c e s s i o n  from 

P e n t a u d e ,  s u p r a ,  are e q u a l l y  appl icable  t o  t h e  h o l d i n g  of  Adams V .  

S t a t e ,  490 So.2d 3 ( F l a .  1 9 8 6 ) .  A s  n o t e d  i n  Lamber t ,  a " . . . v i o l a -  

t i o n  of p r o b a t i o n  is  n o t  i t se l f  a n  i n d e p e n d e n t  o f f e n s e  p u n i s h a b l e  

by law i n  F l o r i d a . . .  . I f  d e p a r t u r e  based  upon p r o b a t i o n  v i o l a t i o n  

were t o  b e  approved ,  t h e  c o u r t s  u n i l a t e r a l l y  would b e  d e s i g n a t i n g  

p r o b a t i o n  v i o l a t i o n  as someth ing  o t h e r  t h a n  wha t  t h e  l e g i s l a t u r e  

i n t e n d e d . "  - I d .  a t  841. 

0 

When a t r i a l  c o u r t  j u d g e  imposes a d e p a r t u r e  s e n t e n c e  

b a s e d  upon r e p e a t e d  v i o l a t i o n s  of p r o b a t i o n  or community c o n t r o l ,  

h e  is i n  e s s e n c e  u n i l a t e r a l l y  c r e a t i n g  a new s u b s t a n t i v e  o f f e n s e  

and a f f i x i n g  t h e  p e n a l t y  h e  deems appropriate  f o r  i t s  v i o l a t i o n .  

The p u r p o s e  of  F l o r i d a  Ru le  of C r i m i n a l  P r o c e d u r e  3 .701(d )  ( 1 4 )  , 
l i m i t i n g  t h e  d e p a r t u r e  upon a v i o l a t i o n  of p r o b a t i o n  or  community 

c o n t r o l  t o  a o n e - c e l l  i n c r e a s e ,  is t o  e s t a b l i s h  u n i f o r m i t y  i n  

s e n t e n c i n g  a d e f e n d a n t  upon a v i o l a t i o n  of p r o b a t i o n .  A t  t h e  t i m e  

a d e f e n d a n t  is i n i t i a l l y  p l a c e d  on p r o b a t i o n  or community c o n t r o l ,  

t h e  t r i a l  c o u r t  j u d g e ,  as w e l l  as t h e  d e f e n d a n t ,  is aware of t h e  
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poss ib le  i n c a r c e r a t i v e  s e n t e n c e  which  may b e  imposed upon a 

v i o l a t i o n  of p r o b a t i o n .  If t h e  d e f e n d a n t  v i o l a t e s  t h e  p r o b a t i o n  o r  

community c o n t r o l ,  t h e  t r i a l  c o u r t  j u d g e  d e t e r m i n e s  w h e t h e r  t o  

r e i n s t a t e  t h e  d e f e n d a n t  or  t o  impose t h e  a p p l i c a b l e  p r i s o n  

s e n t e n c e .  The d e f e n d a n t  h a s  p r e v i o u s l y  f a i l e d  t o  i n  some way, 

conform t o  t h e  r e q u i r e m e n t s  of h i s  p r o b a t i o n a r y  s t a t u s ,  t h u s  a 

j u d g e ' s  d e c i s i o n  t o  r e i n s t a t e  him mus t ,  i n  a l l  h o n e s t y ,  b e  made 

w i t h  t h e  knowledge t h a t  t h e  d e f e n d a n t  may a g a i n  v i o l a t e  h i s  

p r o b a t i o n .  A d e f e n d a n t  s h o u l d  n o t  face a s e n t e n c e  i n  e x c e s s  of t h e  

appl icable  g u i d e l i n e s  and p o t e n t i a l l y  as g r e a t  as t h e  s t a t u t o r y  

maximum f o r  t h e  o f f e n s e  of c o n v i c t i o n ,  b e c a u s e  of t h e  t r i a l  j u d g e ' s  

u l t i m a t e  d e c i s i o n .  I n  o t h e r  words ,  t r i a l  c o u r t  j u d g e s  s h o u l d  n o t  

b e  a l l o w e d  t o  c i r c u m v e n t  t h e  b a s i c  p o l i c y  of  F l o r i d a  R u l e  of 

C r i m i n a l  P r o c e d u r e  3 .701(d)  ( 1 4 ) ,  l i m i t i n g  t h e  s e n t e n c e s  imposed i n  

a v i o l a t i o n  of p r o b a t i o n  case t o  a o n e - c e l l  i n c r e a s e ,  by s t a t i n g  

t h a t  a d e f e n d a n t  h a s  r e p e a t e d l y  v i o l a t e d  h i s  p r o b a t i o n  and t h e n  

impose a d e p a r t u r e  s e n t e n c e .  Thus,  Adams v.  S t a t e  , 490 So.2d 53 

(F la .  1986)  must  have  b e e n  o v e r r u l e d  by Lamber t  , O t h e r w i s e ,  t h e  

effect  of s u c h  a s e n t e n c e  i n  r e a l i t y  creates  a new s u b s t a n t i v e  

o f f e n s e  where  a d e f e n d a n t  r e p e a t e d l y  v i o l a t e s  h i s  p r o b a t i o n  or  

community c o n t r o l ,  a l l o w i n g  f o r  m u l t i c e l l  s e n t e n c i n g  d e p a r t u r e s  

b a s e d  upon t h e  v i o l a t i o n  of p r o b a t i o n  which  i n  " c o n t r a r y  t o  t h e  

s p i r i t  and i n t e n t  of t h e  g u i d e l i n e s . "  Lambert, s u p r a ,  a t  842. 

0 

0 

The d e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  of Appeal i n  

W i l l i a m s  , is e r r o n e o u s  as it f a i l s  t o  c o r r e c t l y  a p p l y  t h e  l o g i c  and 

l e g a l  r e a s o n i n g  employed i n  Lambert. M u l t i p l e  v i o l a t i o n s  of 
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p r o b a t i o n  o r  community c o n t r o l  shou ld  n o t  be c o n s i d e r e d  as a v a l i d  

b a s i s  f o r  d e p a r t u r e  and t h u s  t h e  d e c i s i o n  of t h e  Second Dis t r ic t  

C o u r t  of a p p e a l  m u s t  be  r e v e r s e d .  

0 
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CONCLUSI 0 N 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  arguments,  and 

a u t h o r i t i e s ,  t h e  Second D i s t r i c t  Court  of appeals d e c i s i o n  i n  t h e  

P e t i t i o n e r s  case s h o u l d  b e  r e v e r s e d  and t h e  case remanded f o r  

r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  
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