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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

J U L Y  TERN, A . D .  1990 

Appellant , 
VS . 

LARKIN GENERAL 
HOSPITAL, LTD. , etc. , 

Appellees. 

** 
** 
**  
** 
** 
** 

CASE NOS..90-924 
90-1083 

Opinion filed December 26, 1990. 

An Appeal from the Circuit Court f o r  Dade County, Ronald 
Friedman, Judge. 

Ximbrell & Hamann and James F ,  Crowder, Jr. and J. Steven 
Hudson, f o r  appellant. 

James E, Glass and Linda M. Dickhaus, for appellees. 

Before NESBITT, FERGUSON, and COPE, JJ. 

On Motion f o r  certification of conflict 

PER CURIAM. 

Affirmed. Arbor Club of Boca Raton, Inc .  v. Omega Constr. 

x, 565 So.2d 357 (Fla. 4th DCA 1990); St. Paul Fire & Marine 
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Ins. Co. v. Woolley/Sweeney Hotel No. 5, 545 So.2d 958 (Fla. 4th 

DCA), review denied, 553 So.2d 1166 (Fla. 1989); see Fewox v. 
McMerit Constr. Co., 556 So.2d 419 (Fla. 2d DCA 1989); Kidder 

E l e c .  of Fla., Inc. v. United States Fidelity & Guar. Co., 530 

So.2d 475 (Fla. 5th DCA 1988). 

While our decision herein is in accordance with the Fourth 

District Court of Appeal's decisions in A r b o r  Club, 565 So.2d at 

357 and Woolley/Sweeney, 545 So.2d at 958, inasmuch as both cases 

held ,  as w e  do, t h a t  a surety on a performance bond can be held 

liable f o r  delay damages due the property owner under a 

construction contract, we certify conflict with the First 

District Court of Appeal's decision in United States Fidelity & 

Guar. Co. v. Gulf Florida D e v .  Corp., 365 So.2d 748 (Fla. 1st DCA 

1978), which held to the contrary. 

I 
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i N  TIIE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT I N  AND 
FOR DADE COUNTY, FLORIDA 

LARKIN GENERAL HOSPITAL, 
L T D . ,  e t c . ,  

Plaintiff , 
V .  ; Case No. 86-04952 (02) 

AMERICAN HOME ASSURANCE 
COMPANY, 

Defendant. 

€1 CORPORATION, etc . ,  c t  al., 

Defendants. 

FINAL JUDGMENT 

The Case 

J A R K I N  G E N E R A L  HOSPITAL, LTD. nlkla LGH, LTD. ("LARKIN") owns 

and o2erates a hospital in South Miami, Dade County, Florida. I A R K I N  entered 

into a construction contract w i t h  H Corporation/ Cazo-Ardavin Joint Venture I1 

("Contractor") fo r  an addition and alterations to the hospital, which contract was 

bonded by a Performance Bond issued by AMERICAN HOME ASSURANCE 

COMPANY ("AMERICAN HOME"). A dispute arose between LARKIN and 

Contractor resulting in termination of the contract and the filing of them 

actions and subsequent proceedings - 
In  February,  1936, LARKIN instituted Case No. 86-04952 against 

iUIERICAN HOME for  breach of the Performance Bond. In March, 1986, 



Con trzictor filed a 

Association. Upon 

2 
ncmand fo r  Arbitration with the American Arbitration 

Motion of AMERICAN HOME, Case No. 86-04952 was stayed 

pending arbitration 

In February, 1987, Contractor instituted Case No. 87-04340, to foreclose a 

mechanic's lien and then moved to abate Case No. 87-04340 pending the result in 

the arbitration proceeding which would determine the underlying debt secured by 

the mechanic's lien. Both actions were "stayed" or "abated" pending the 

determination of the arbitration proceeding. 

After the Award of Arbitrators was entered, LAXKIN filed m ApphaSor, 

t o  Confirm Arbitration Award against both Contractor and AMERICAN HOME. 

AXERICAN HOME then filed a Counterclaim against LARKIN, seeking a 

declaration of the respective rights and responsibilities of AMERICAN HOME and 

LAREIN under the Performance Bond.' 

The Trial 

On March 6 ,  1990, this action was tried before the Court. At  the trial, 

Plaintiff, LARKIN , and Defendant, AMERICAN HOME, stipulated to the following 

facts : 

1. Owner. LARKIN is a Florida limited partnership and LARKm' 

HC)SPITJ! OPERATING C O . ,  3 Florida corporation, and SAGER MANAGEMENT 

CORP. ,  a Nevada corporation, are its general partners. LARKIN maintains its 

AMERICAN HOME primarily sought to determine if the Performance Bond 
was Limited to llcost of completion. and correction" or covered damages caused by 
delay. The "coverage" issue was presented to the Court in AMERICAN HOME'S 
Motion for Partial Summary Judgment. The Cour t  denied the Motion for Partial 
Summary Judgment, and concluded that AMERICAN HOME'S liability to LARKIN 
is not limited to the cost of completion but includes delay damages due J A R K I N  
fo r  breach of the contract. See,  Order Denying-hmerican Home's Motion for  
Partial Sumniary Judwen t ,  dated January 31, 1990. 
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3 
place of h s i n c s s  at 6129 Southwest 70th Street, South Miami ,  Dade County, 

Florida. 

2 .  Contractor. Defendant H CORPORATION, and CAZO-ARDAVIN 

ASSOCIATES, I N C . ,  n l k l a  C. ARDAVIN CONSTRUCTION, I N C . ,  are Florida 

corporations, d/b/a €1 CORPORATION/ CAZO-ARDAVIN JOINT VENTURE 11 

("CONTRACTOR"). 

3 .  Surety. Defendant, AMERICAN HOME ASSURANCE COMPANY, is a 

New York coryoration authorized to transact business as a surety in the State of 

Florida. 

4 .  Contract. On or about December 15 ,  1982, LARKIN entered into a 

Standard Form of Agreement Between Owner and Contractor ("Contract") with 

CONTRACTOR. The work was t o  commence on or about January 1 ,  1983, and 

- was to be substantially completed not later than May 31, 1984. Article 7.9 of 

the "Cent3n.l Conditions'' of the Contract provided as follows: 

"7 .9 .1  All claims, disputes and other matters in question 
between the Contractor and the Owner arising out of, or relating 
to, the Contmct Documents or the breach thereof, except as 
provided in Subparagmph 2.2.11 with respect to the Architect's 
decisions on matters relating to artistic effect, and except for 
claims which have been waived by the making or acceptance of 
final payment as provided by Subparagraphs 9.9.4 and 9.9.5,  shall 
be decided by Arbitration in accordance with the Construction 
Industry Arbitration Rules of the American Arbitration Association 
then obtaining unless the parties mutually agree otherwise. . . . The 
foregoing agreement to arbitrate and any other agreement to 
arbitrate with an additional person or persons duly consented to  
by the parties t o  the OwnerlContractor Agreement shall be 
specifically enforceable under the prevailing Arbitration law. The 
award rendered by the arbitrators shall be final, and judment 
m a y  be entered upon it in accordance w i t h  applicable law in any 
court having jurisdiction thereof. If (emphasis supplied) 

5. Performance Bond. On or about December 23, 1982, AMERICAN 

HOME executed and delivered t o  L A R K I N  a Performance Bond. 

-3- 
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6. Disputes. A dispute arose between LARKIN and CONTRACTOR. 

L A R K I N  terminated the Contract on November 23, 1985, and on this same date 

g a v e  AMERICAN HOME notice of the default. The Contract was not completed 

by CONTRACTOR or AMERICAN HOME. LARKIN had the Contract completed 

using another contractor, with completion accomplished as of June 1986. 

In February 1986, LARKIN instituted this action against AMERICAN 

HOME for breach of the Performance Bond. In March, 1986, CONTRACTOR filed 

a demand for arbi tmtim wi th  the American Arbitration Association. Upon 

motion of AhIERiCAN HUiNE, the state cauri proceedings were stayed pending 

arbitration. 

7 .  Arbitration Claims .. LARKIN and CONTRACTOR filed the following 

claims with the American Arbitmtion Association: 

(a )  CONTRACTOR filed a Demand for Arbitration; 

(b) LARKIN filed an Answer to the Demand; and 

(c )  LARKLN filed a Counterclaim agoinst CONTRACTOR. 

8.  Arbitration Proceedinn. In compliance with the Arbitration 

provision of the Contract, a panel of arbitrators was duly appointed who, 

pursilant to due notice, conducted preliminary hearings and a hearing on the 

merits of all disputes arising out of the Contract. CONTRACTOR and IARKIX 

participated in the Arbitration Proceedings; AMERICAN HOME did not. 

9. Award of the Arbitrators. The arbitrators entered an Award of the 

Arbi t ra tors .  

30. Attorneys' Fees. TARKIN has incurred, andlor paid, attorneys' fees 

in connection with the Default, the Arbitration Proceedings, and this action, as 

follows : 

-4-  
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(a )  to the fir4m of Howard Ponierantz 
5 

$ 8,750.00 

(b) t o  the f i r m  of Rosenberg, Reisman 
& GlasslJames E. Glass Associates 
( "RR&G / JEG") $62,592.50 

Total : $71,342.50 

50% of the fees paid to  RR&GIJEC; ( i . e . ,  $31,296.25) are attributa'ble to  LARKIN'S  

claim for consequential damages. 

11. Costs (Circuit Court  Action). LARKIN incurred $163.50 in costs in 

this action. 

On the evidence presented at  trial, the Court makes the following specific 

findings of fact: 

1. MIERXC.41U' HOME had notice of the arbitration proceeding between 

Contractor and LARKIN and had the opportunity to participate in the arhitration . 
AMERICAN HOME chose not t o  participate. 

2 .  AMERICAN HOME was notified that Contractor had defaulted under. 

the construction contract and that Contractor was terminated by LARKIN. 

. /  
6 .  

The Court makes the following conclusions of law: 

3 .  AMERlCAN HOME'S liability to  LARKIN on the Bond is not limited 

to cost of compl~tion; AMERICAN IIOhlE's liability includes consequential ( i .  e .  , 

delay) damages that are due LARKIN fo r  breach of the construction coGttract. 

2 .  The Arbitration Panel determined the amount of damages due  

LARKlK under the construction contract ,  and AMERICAN HOME is bound by that 

determination having had notice of the proceeding and having had the 

opportunity to participate. 

-5- 
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The Arbitmtion Panel having determined that there was a net award 

due LARKIN and no resulting debt due Contractor, and Contractor having 

voluntarily satisfied the mechanic's lien and dissolved the && Pendens, there is 

no mechanic's Lien to foreclose. 

I 

3 .  

Based on the foregoing findings of facts, stipulated facts, and conclusions 

of law, it is 

ORDERED and ADJUDGED that: 

1. IARKIN ' s  Applkation to Conf i rm Arbitration Award is granted, the 

Arbitration Award is confirmed against AMERICAN HOME, and judgment is 

entered against AMERICAN HOME and in favor of LARKIN as follows: 

1. The Arbitration Award $1,860,545.00 

2. Cost incurred by LARKIN in Arbitration d. 

3, Attorneys fees incurred by LARKIN in arbitration* 
r proceeding and this confirmation proceeding -- 

4 .  Costs incurred by LARKIN in this confirmation 
proceeding 163.50 

rate of 12% a year, for  which let execution issue; 
/ * *  

2 .  AMERICAN HOhWs Counterclaim for  declaratory relief that it is not 

liable fo r  consequential damages is denied on the authority recited by the Court 

in its Order Denying American Home's Motion for Partial Summaw Judgment; and 

Contractor's Amended Complaint to foreclose a mechanics! lien (Case 

No.  87-04340) is dismissed, and Contractor shall take nothing by this action and 

LARKIN shall go hence without day. 

3 .  

-6 - 
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ORDERED at Miami, Dade County, Floeda, on March Pz2 1990. 

7 

Circuit Court Judge 
RONALD M. FRIEDMAN 

Copies to: 
James E. G l a s s  Associates 
Kimbrell & Hamann, P.A.  

/-- 

' ' I  
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IN T I I E  CIRCUIT COURT OF TIIE 

FOR DADE COUNTY, FLORIDA 
E1,RVENTII JUDICIAL CIRCUIT I N  AND 

LARKIN G E K E R A L  HOSPITAL, 
LTD.,  e t c . ,  

Plaintiff, 
V. 

AMERICAN HOME ASSURANCE 
COMPANY, 

Defendant. 

I 1  COlWORATIOH, e tc . ,  ct al . ,  

Plain t i f f ,  
V. 

LARKIX HOSPITAL OPERATING 
COhtPANY, JNC. I etc., e t  al., 

Defendants. 

Case No. 86-04952 (02) 

Case No. 87-04340 (02) 

CORRECTED FINAL JUDGMENT 

On April 1 7 ,  1990, the cause came before the Court for hearing on the 

hlotion to Correct Mathematical Error filed by LARKIN GENERAL HOSPITAL, 

LTD. n / k / a  L G H ,  LTD. ("LARKIN"),  and it appearing to the Court that the Final 

Judgment entered in this action on March 22, 1990, has a mathematical error, 

the Motion to Correct Mathematid Error is granted, and t h e  Court enters this 

Corrected Final Judment . 
The Case 

LARKIN GENERAL HOSPITAL, LTD. nlk la  LGH, LTD. ("LARKIN") owns 

and operates a hospital in South  Miami, Dade County, Florida. LARKIN entered 

into a construction contract  with H CorporationlCzzo-Ardavin Joint Ven tu re  11 
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("Cuntractor") for an addition and alterations to the hospital, which contract was 

bonded by a Performance Bond issued b y  AMERICAN HOME ASSURANCE 

COhlPANY ("AVERICAN HOME"). A dispute arose between LARKIN and 

Contractor resulting in termination of the contract and the filing of these 

actions and subsequent proceedings. 

In February, 1986, LARKIN instituted Case No. 86-04952 against 

AMERICAN HOME for breach of the Performance Bond. In March, 1986, 

Contractor filed a Demand for Arbitration with the American Arbitmtion 

Association. Upon Motion of AMERICAN HOME, Case No. 86-04952 was stayed 

pending arbitration, 

In February, 

mechanic's Lien and 

1987, Contractor instituted Case No. 87-04340, t o  foreclose 2 

hen moved to  abate Case No. 87-04340 pending the result in 

the arbitration proceeding which would determine the underlying debt secured by 

the mechanic's Lien. Both  actions were "stayed'l o r  "abated" pending the 

determination of the arbitration proceeding. 

After the Award of Arbitrators was entered, LARKIN filed an Application 

to  Confirm Arbitration Award agamst both Contractor and AMERICAN HOME. 

AMERICAN HOME then filed a Counterclaim against LARKIN, seeking n 

declaration of the respective rights and responsibilities of AMERICAN HOhlE and 

U R K I N  under the Performance Bond.= 

' AMERICAN HOME primarily sought to determine if the Performance Bond 
was limited to "cost of completion and correction" or covered damages caused by 
delay. The ''coverage" issue was  presented to  the  Court in AMERICAN HOME's 
Motion f o r  Partial Summary J u d m e n t .  The Court denied the Motion for Partial 
S u m m a r y  Judgment, and concluded that AMERICAN HOME's Liability to LARKIN 
is not Limited to  the cost of completion but includes delay damages due LARKIK 
for  breach of the contract. See, Order Denying American Home's Motion for 
Partial Summary Judgment, dated January 31,  1990. 

-2 -  



10 

Thc Trinl 

On hiarch 6 ,  1990, this action w a s  tried before the Court. At the trial, 

Plaintiff, L4RKIH , and Defendant, AMERICAN HOME, stipulated to the following 

facts: 

1. Owner.  LARKLN is a Florida limited partnership and LARKIN 

HOSPITAL OPERATING CO. , a Florida corporation, and SAGER MANAGEMENT 

CORP. ,  a Nevada corporation, are its general partners. U R K I N  maintains its 

place of bus iness  at  6129 Southwest 70th Street, South Miami, Dade County, 

Florida. 

2 .  Contractor.  Defendant H CORPORATION, and CAZO-ARDAVIN 

ASSOCJATES, I N C . ,  n / k / a  C. ARDAVIN CONSTRUCTION, INC., are Florids 

corpoxt ions , d/b/a I1 CORPORATIONl  CAZO-ARDAVIN JOINT VENTURE 11 

( " Z 3 X T R A C TOR I '  ) 

3 .  Surety.  Defendant, AhlERlCAN HOME ASSURANCE COMPANY, is a 

N e w  York corporabon authorized to transact business as a surety in the State of 

Florida. 

4. Contract. On or about Dcccmbcr 15, 1982, LARKIN entered into a 

Standard Form of Agreement Between Owner and Contractor ("Contract") with 

CONTRACTOR. The work was to commence on or  about January 1, 1983, and 

w a s  to be substantially completed not later than May 31, 1984. Article 7.9 of 

the "General Confitionst' of the Contract provided as follows: 

"7.9.1 All claims, disputes and other matters in question 
between the Contractor and the Owner arising out of, or relating 
to,  the Contract Documents o r  the breach thereof, except as 
provided in Subparagraph 2.2.11 with respect to the Architect's 
decisions on matters relating t o  artistic effect, and except for 
c la ims  which have been waived by the Faking o r  acceptance of 
final payment as provided by SubparagKdphs 9 . 9 . 4  and 9.9.5,  shall 
be decided by Arbitration in accordance wi?h the Construction 

-3- 
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Indus t ry  Arbitration Rules of the American Arbitration A s s  ciation 
then obtaining unless the parties mutually agree otherwise. . . . The 
foregoing agreement to arbitrate and any other agreement to  
arbitrate with an additional person or persons duly consented to 
by the parties to the OwnerlContractor Agreement shall be 
specifically enforceable under  the prevailing Arbitration law. The 
award rendered by the arbitrators shall be final, and judment 
may be entered upon it in accordance with applicable law in any 
court having jurisdiction themof. 'I (emphasis supplied) 

11 

5.  Performance Bond. On or about December 23, 1982, AMERICAN 

HOhIE executed and delivered to LARKIN a Performance Band. 

6. Disputes. A dispute arose between I A R K I N  and CONTRACTOR. 

LARKIN terminated the Contract on November 23, 1985, and on this same date 

gave AMERICAK HOME notice of the default. The Contract was not completed, 

by CONTRACTOR or  AMERICAN HOME. LARKIN had the Contract completed 

using another contractor, with completion accomplished as of June 1986. 

In Febrilary 1986, LARKIN instituted this action against AMERICAK 

In March, 1986, CONTRACTOR file5 HOME for breach of the  Performance Bond. 

1 demand for  arbitration w i t h  the American Arbitration Association. U p m  

n~otion of AMERICAN HOME, the state court proceedings were stayed pending 

arbitration. 

7 .  Ar*bitration Claims. L A R K I N  and CONTRACTOR filed the following 

claims with the American Arbitration Association: 

(a) CONTRACTOR filed 8 Demand for  Arbitration; 

(b) L A R K I N  filed an Answer to the Demand; and 

( c )  LARKIN filed a Counterclaim against CONTRACTOR. 

8 .  Arbitration Proceedings. In compliance with the Arbitration 

pro\<sion of the Contract, a panel of arbitntors was duly appointed who, 

p u r s u a n t  to  due notice, conducted preliminary hearings and a hearing on the 

- 4  - 
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~ n ~ r * i t s  of all disputes arising out of thc Contract. 

participated in the Arbitmtion Proceedings; AMERICAN HOME did not. 

CONTRACTOR and LARKIK 

9. Award of the Arbitrators. The arbitrators entered an Award of the 

Ai%hitmturs. 

10. Attorneys '  Fees. LARKIN has incurred, and /o r  paid, attorneys' fees 

in connection with the Defaul t ,  the Arbitration Proceedings, and this action, as 

follows : 

(a)  to the f i r m  of Howard Pomerantz $ 8,750.00 

(b)  to the f i r m  of Rosenberg, Reisman 
& GlasslJnnies E. Glass Associates 
("RR&G/ J E G " )  $62, '392.50 

Total : $71,342.50 

50% of the fees paid to  R R & G /  JEG (3 $31,296.25) are attributable to LARKIN's  

c l a im f o r  consequentid damages. 

11. Costs (Circuit Court Action). LARKIN incurred $163.50 in costs ir, 

this acticn. 

On the widence presented at trial, the Court makes  the following specific 

finclings of fact: 

1. AMERICAN HOME had notice of the arbitration proceeding between 

Contractor and LARKIN and had the  opportunity to participate in the arbitration. 

AMERICAN HOME chose not to  participate. 

2. AMERICAN HOME was notified that Contractor had defaulted under 

the construction contract and that Contractor was terminated by LARKIN.  

The Court makes the  following conclusions of law: 

1. AMERICAN HOME'S liability to L A R K I N  on the Bond is not W L e d  

-5 -  
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to cost of c:omplction; AMERICAN HOME'S liability includes consequential ( i . e .  , 

delay) da~nngcs that art! due L A R K I N  for  breach of the construction contract. 

2 .  The Arbitration Pariel determined the (mount of damages due 

LARKIN under  the construction contract, and AMERICAN HOME is bound by that 

determination having had notice of the proceeding and having had the 

opportunity to participate. 

3 .  The Arbitration Panel having determined that there was a net award 

duc LARKIN and no rbcsulting debt due Contractor, and Contractor having 

voluntarjly satisfied the mechanic's lien and. dissolved the & Pendens, there is 

no  Ii:echaniL"s lien to  forcelose. 

Based on the foregoing findings of facts, stipulated facts, and conclusiors 

of law, i t  i s  

ORDERED and ADJUDGED that: 

1. LARKIK's  Application to Confirtm Arbitration Award is granted, the 

Arbitration Award is confirmed against AMERICAN HOME, and judgment is 

entered a p i n s t  ANERICAN HOME and in favor of LARKIN as follows: 

1. The Arbitration Award $1,860,545.00 

2.  Cost incurred by L A R K I N  in Arbitmtion% * 03 

3 .  i l t torncys fees incurred by IARKLN in a rb ip t ion  
proceeding and this confirmation proceeding 

4 .  Costs incurred by L m K I N  in this confirmation 
pmceeding 

.oo 

163.50 

5. Interest 011 Arbitmtion Award at 12% 
f r o m  date of award (3/9/88) until March 21, 1990. 453,871.08 

Total: $2,314,579.58 

Since the Arbitration Award did not break out how it was determined, 
b u t  could h a v e  included attorneys'  fees and costs, it  is deemed to include 
attorneys' fees and costs. 

! '  00018 
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for  

a year,  f u r  which let execution issue: 

total of $2,314,579.58, which amount shall bear interest at the rate of 12% 

2. MIERICAN HOhlE's Counterclaim for declaratory relief that it is not 

liable for consequential damages is denied on the authority recited by the Court 

in its Order Denying American Home ' s  Motion for Partial Summary Judgment; and 

Contract.or's Amended Complaint to foreclose a mechanics' lien (Case 

No. 87-0.1340) is dismissed, axid Contractor shall take  nothing by this action and 

LARKIN shall go hence without day. 

3 .  

ORDERED at Miami, Dade County, Florida, on April 1.7 , 1990. 
- 
7m-w F ~ . ! P , I D  M. FRIEDMAN 

Circui t  Court Judge 

Copies t o :  
J m e s  E. Glass Associates 
Kimbrell 6: Hamann, P . A .  

-7-  
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COUNTY FLORIDA 

CASE 120. 8 6 - 0 4 3 5 2  (02) 

87-04340 ( 0 2 )  
and 

LARKIN G E N E R A L  I IOSPITAL,  LTD, , etc I I 
v B 
AI,!EEICA13 HOME ASSURANCE COMPANY , 

Plaintiff, 

Defendant. 

ande C o u n t y  Courthouse 
> : i 8 T i i  I F l o r i d a  
T h u r s d a y ,  March 15, 1990 

JAMES E. G L A S S ,  ESQeI 
a n d  

L I N D A  DICRHAUS, ESQ - 
on b e h a l f  of t h e  Plaintiff, 

J A K E S  P .  C R 3 C D @ R ,  JR. ESQ, 
and 

J4 STEVEN I Z U D S O N ,  E S Q *  
of tho l a w  o f f i c e s  of 
K i i n b r s l l  & K a q a n n ,  
02: behf i l f  of t h o  D e f e n d a n t .  
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TiTE COURT: Lot m o  r e t u r n  to e a c h  of you 

the E x h i b i t s .  Let's be sure we havo thorn all, 

Dofsndanta have  got A, B, C, D, E, F; i B  that 

correct. 

K R .  C R O W D E R :  Yes, s i r ,  Your Honor. 

T H E  COURT: The Plnintiff has 1 througll  

Z G ?  

MR, GLASS: Yes, sir. 

THE COURT: All right. Essentially t h c  

COUS'G is f i n d i n g  i n  all r e o p e c t u  f o r  tho award under  

c r b i t r a t i o n  and  I t h i n k  that would include 

@ v ~ ~ . - q ~ t I ~ F r ! ~  w i t h  t h e  e x c e p t i o n  of a d e t e r m i n a t i o c  O F  

the i n t e r e s t ,  and  I t h i n k  W Q  wexe all in agreomont 

6hz.L t h c  interest ~ h o i i l d  bo from the d a t e  of thG 

h 0 14 

i t 2  

~.:k~z."u it cover.:: a n d  6 0  I c a n n o t ,  obviously, d(;31;BrIT:i:l!: 

t h e y  n r r i v e d  at it, but it w i l l  be b i n d i n g  in 

c n t i s c t y  to C O V G ~ :  a l l   area^. 

P.rnczj_ca:i had the opportunity to 

p a r , i c i p ~ t c ,  in tr!-,c 

f i z h i t r c t i o : ; ,  clsoac n o t  t~ do s o ,  and t h e y  are bot;nc' 

t o  prosent whatever t h e y  wanted 

by it. 

I 
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1,SR. C R G W D E R :  T h e  C o u r t  finds no p r u  j ud5.c:'- 

2 0  

2 1 to American Homo a s  a re lsul t  of t h o  failura to tiiv.: 

THE C O U R T :  Fine. Thank you a l l ,  

I 

t i n e l y  notice? 

4 1  THE COURT: No. I t h i n k  the a r b l t r a t i u i - .  

5 w e n t  appropriately w i t h  sufficient notice to 

American that t h e y  c o u l d  have p a r t i c i p a t e d .  It's 

not appropriate to t a k e  an arbitration c a s e  and aa l ;  

8 I h-e are going t o  arbitration and then later on w e  zx-- 

g o i n g  to go back  to t r i a l  on an indemnity bond. F u +  

e i t h o r  a r b i t r a t e  or you g o  to trial, b u t  we don't 

b r e a k  it out in arbitration and in t r i a l ,  

9 

it  cia^:^;^ 
l o  ! 

I 

I 

11 

1 2  

- 4  I 
I 

L22kQ 6 Q n C C .  

IZ. C-LkSS: Would that covor the  coat^ 

* t h z t  h 7 W  x : e q u c c t e d  in v i e w  of the expenses i n  the 

7 -  

C r b i t T & t i o i I f  the attorneys' fee8 and c o s t s ?  i s  

i6 , I TIiE COURT! Attorney's f e e s  and  c o s t s  

I 

I 

_> -,,-..-, - - - -  
~ . . .. .. ... . . .. .- .. . 
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STATE OF FLORIDA : 

C O U N T Y  OF DADE : 
: s s .  

18 
4 

I, HONARD F. WARREN,  be,ng a RegisterteL 
Professional R e p o r t e r ,  do hereby certify t h a t  t h G  
c a g e  of Lnrkin General Hospital, L t d .  VB Americzn 
IIoaos A s ~ u r o n c e  Compcny, pending in t h e  C i r c u i t  
Cocrt of t h e  Eloventh J u d i c i a l  C i r c u i t  of Floridz, 
in a n d  for Dade C o u n t y ,  w a ~  h e a r d  before  the 
E o n o r a b l e  E i a n n l d  l i e  Friedman as Judge ,  on Thur:6ciC1-;  
K a r c h  15, i990; t h a t  I w a 8  authorized to a n d  d i d  
r ~ p o r t  in s h o r t h a n d  the procsadinge; and t h r i t  t h S  
f o r s g o i n g  ~ B . ~ Q B ,  nunbered from 1 to 3 ,  I ~ ~ C ~ U S - ~ V G ~  
zon~Citute a true and correct tzanacription of ztl- 
El:ol::h:I:d r e p o r t  oi the p r o c o c d l n g a  in 8 a i d  C & . U z c  b 

HOWARD F. WARREN, R P R  

' 4  0 0 0 2 4  
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AMERICAN ARBITRATION ASSOCIATION 
I 

CONSTRUCTION INDlJSTRY ARBITRATION TRIBUNAL 

11 CORFORATION, a Florida Corp. and 
CAZO-ARDAVIN ASSOCIATES,  I N C . ,  
n/k/a C.  ARDAVIN CONSTRUCTION, 
INC., a Florida Corp., d/b/a 
H CORF'ORATION/CAZO-ARDAVIN JOINT 
VENTURE If 
AND 
LAFtKIN GENERAL HOSPITAL, LTD.,  R 

Florida Limited Partnership 

CASE NUMBER: 32-110-0220-86-F 

AWARD O F  THE AREITEUXTQRS 

WE, THE UNDERSIGNED ARBITRATORS, having been designated i n  accordance 
with the Arbitration Agreement. entered into by t h e  above-named Parties, and 
dated December 15, 1982 And having been duly sworn and having duly heard the 
prnofs A n d  a l l e g a t i o n s  of the Perties, AWARD as follows: 

O n  the claim of H CORPORATION, a Florida Corporation and CAZO-ARDAVIN 
ASSOCTATES, JNC., n/k/a C .  ARDAVTN CONSTRIJCTION, XNC,, a FLORIDA 
CORPORATION, d/b/a H .  CORPORATION/CAZO-ARIIAVIN JOINT VENTURE 11, LARKIN 
GENM'AI, HOSPITAL, LTD., a Florida Limited Partnership, shal l  pay t o  Claimant 
the  S U ~  of ONE HIJNNDREII NINETY-FOIJR THOUSAND DOLLARS AND NO CENTS 
( $ 1  94,000.00) 

On t h e  Counterclaim, H CORFORATION, a Florida CORPORATION AND CAZO-ARDAVIN 
ASSOCIATES, I N C . ,  n/k/a C. ARIIAVIN CONSTRUCTION, I N C . ,  a Florida Corp., 
d j h / t i  11 CORl'ORATTON/CAZO-ARIIAVIN J O I N T  VENTIJRF: X T I  sht l l l  pay 1.0 LARKIN 
GENERAL HOSPT'I'AI, LTD. , a Florida Limited Partnership the sum of TWO MILTJON 

($2,054,545.00). 
FJFTY FOlJH THOIJSAND FTVE HUNDRED FOHTY-FTVE JIOLLAHS AND NO CENTS 

This leaves a n e t  nwnrd to  LARKIN GENERAL HOSPITAT,, LTD. ,  R Florida Limited 
Partnership, of ONE M l L L I O N  EIGHT HUNDRED SIXTI' THOIlSAND FJVE HUNDRED FORTY- 
F'TVF n0LI.AHS ANI) NO CENTS ( $ 1  , BG0,545.00). 

The Administrative fees and expenses of the American A r b i t r a t i o n  Association 
and the fees for the compensation of the arbitrat~ors sha1.l be borne by t h e  
Respondent, and paid as directed by the Associat ion.  




