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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  James A l l e n ,  was t h e  d e f e n d a n t ,  Appellee, and 

c r o s s - a p p e l l a n t  i n  t h e  matter of S t a t e  V. A l l e n  , 16 F.L.W. (F la .  2d 

DCA o p i n i o n  f i l e d  J a n u a r y  16 ,  1991), where in  t h e  Second Dis t r ic t  

C o u r t  of Appeals  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  t o  t h i s  Honorable  

Cour t :  

H a s  t h e  1988 Amendment of S e c t i o n  
775.084, F l o r i d a  S t a t u t e s ,  a l t e r e d  
t h e  Supreme C o u r t s '  r u l i n g  i n  Brown, 
ho ld ing  t h a t  t h e  L e g i s l a t u r e  i n t e n d -  
ed s e n t e n c i n g  under  S e c t i o n  775.084- 
(4) ( a )  t o  be p e r m i s s i v e  rather t h a n  
mandatory,  as s t a t e d  i n  Donald? 

Respondent,  t h e  S t a t e  of F l o r i d a ,  was t h e  A p p e l l a n t  and 

c r o s s - a p p e l l e e ,  as  w e l l  as  t h e  p r o s e c u t i n g  a u t h o r i t y  below. 
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STATEMENT OF THE CASE AND FACTS 

On Augus t  28 ,  1989 ,  P e t i t i o n e r ,  James A l l e n ,  was c h a r g e d  

by i n f o r m a t i o n  i n  t h e  T e n t h  J u d i c i a l  C i r c u i t  w i t h  t r a f f i c k i n g  i n  

c o c a i n e .  (R2-3) The i n f o r m a t i o n  was amended on November 8,  1989 ,  

c h a n g i n g  t h e  c h a r g e d  o f f e n s e  t o  armed p o s s e s s i o n  of c o c a i n e  w i t h  

i n t e n t  t o  s e l l  c o n t r a r y  t o  S e c t i o n  893.135, F l o r i d a  S t a t u t e s  (1989)  

and S e c t i o n  775.087, F l o r i d a  S t a t u t e s  ( 1 9 8 9 ) .  (R4-5) 

The H o n o r a b l e  D e n n i s  Maloney,  C i r c u i t  J u d g e ,  p r e s i d e d  

o v e r  P e t i t i o n e r s '  j u r y  t r i a l  h e l d  on F e b r u a r y  7 ,  8,  and 9,  1990.  

A t  i s s u e  i n  t h e  t r i a l  was w h e t h e r  P e t i t i o n e r  had thrown down a 

pouch  c o n t a i n i n g  21.6 g .  of c o c a i n e  a f t e r  b e i n g  c h a s e d  by Lake land  

po l i ce  Off icer  Joe Halman. 

The i n c i d e n t  o c c u r r e d  d u r i n g  t h e  e x e c u t i o n  of a search 

w a r r a n t  a t  a home s u s p e c t e d  of d r u g  sales .  Deputy  Halman was on 

t h e  l o o k o u t  f o r  M r .  A l l e n ,  who was p u r p o r t e d  t o  b e  d r e s s e d  i n  r e d  

p a n t s .  (R30-31) When Halman a r r i v e d  a t  t h e  s c e n e  h e  saw M r .  A l l e n  

s e a t e d  i n  a c h a i r  i n  t h e  y a r d  of t h e  h o u s e  t o  b e  s e a r c h e d .  (R32) 

When M r .  A l l e n  saw t h e  o f f i c e r s ,  h e  r a n  from t h e  c h a i r ,  c r o s s e d  

t h e  s t r ee t ,  and was c h a s e d  by Halman. ( R 3 3 )  D u r i n g  t h e  c h a s e ,  

P e t i t i o n e r  d ropped  a gun and a pouch  c o n t a i n i n g  c o c a i n e  packaged  i n  

e i g h t  " c r o n e r s . "  (R37-38) The gun was l o a d e d  and capable of 

f i r i n g .  (R35-36) P e t i t i o n e r  i n i t i a l l y  s t a t e d  t h e  gun b e l o n g e d  t o  

a w h i t e  man, t h e n  a b l ack  man. (R35-36) 

0 

Halman 's  v e r s i o n  o f  e v e n t s  was c o n t r a d i c t e d  by o t h e r  

s t a t e  w i t n e s s e s  who e i t h e r  d i d  n o t  see P e t i t i o n e r  s e a t e d  i n  t h e  
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c h a i r  or r u n  across t h e  s t r ee t  or  saw someone o t h e r  t h a t  P e t i t i o n e r  

@ i n  t h e  c h a i r .  (R69-71, 78 ,  1 1 5 ,  1 2 3 ,  198-200) 

O t h e r  w i t n e s s e s  s t a t e d  M r .  A l l e n  was l y i n g  i n  t h e  r o a d  

when t h e  po l i ce  a r r i v e d .  (R134-137) 

M r .  A l l e n  a d m i t t e d  t o  b e i n g  i n  t h e  area,  d o z i n g  i n  

s t r ee t .  (R240) H e  h e a r d  someone s a y  t o  " g e t  o u t  of t h e  r o a d , "  s o  

h e  jumped up  and r a n  w i t h  a n o t h e r  guy .  (R242) H e  d i d n ' t  r e a l i z e  

h e  was b e i n g  c h a s e d  u n t i l  Deputy  Halman t o l d  him t o  come o u t .  

(R243) H e  d e n i e d  o w n e r s h i p  o f  b o t h  t h e  pouch  and gun.  (R245) 

P e t i t i o n e r  was c o n v i c t e d  as  c h a r g e d .  (R354-355, 359) 

On March 21 ,  1 9 9 0 ,  t h e  S t a t e  f i l e d  Notice of i ts '  i n t e n t  

t o  seek a s e n t e n c e  as a H a b i t u a l  O f f e n d e r  u n d e r  S e c t i o n  775.084, 

F l o r i d a  S t a t u t e s  ( 1 9 8 8 ) .  (R360) On A p r i l  2 ,  1990 ,  P e t i t i o n e r  was 

s e n t e n c e d .  D e f e n s e  c o u n s e l  d i d  n o t  c o n t e s t  t h a t  M r .  A l l e n  m e t  t h e  

s t a t u t o r y  c r i t e r i a  f o r  h a b i t u a l i z a t i o n  i n  terms of h i s  p r i o r  

c o n v i c t i o n s ,  b u t  a r g u e d  t o  t h e  c o u r t  t h a t  t h e  p r o t e c t i o n  o f  t h e  

0 

p u b l i c  d i d  n o t  w a r r a n t  a l i f e  s e n t e n c e .  (R364-367) C o u n s e l  a r g u e d  

t h e  f ac t s  o f  t h e  case, t h e  t y p e  of record M r .  A l l e n  had ,  h i s  a g e ,  

and t h e  g u i d e l i n e s  recommendat ion  i n  d i d  n o t  w a r r a n t  a l i f e  

s e n t e n c e .  (R365-367) The c o u r t  s e n t e n c e d  P e t i t i o n e r  t o  40 y e a r s  

i n c a r c e r a t i o n  f o l l o w e d  by 1 0  y e a r s  p r o b a t i o n .  (R368, 372-376) The 

c o u r t  checked  t h e  h a b i t u a l  o f f e n d e r  space on t h e  scoresheet and i n  

t h e  space p r o v i d e d  f o r  d e p a r t u r e  r e a s o n s  wrote " h a b i t u a l  o f f e n d e r . "  

On A p r i l  1 0 ,  1990 ,  a n o t i c e  of appeal w a s  f i l e d  by t h e  

State.  (R380) On May 2,  1 9 9 0 ,  a n o t i c e  of cross appeal was f i l e d  

by P e t i t i o n e r .  (R389) a 
3 



On J a n u a r y  1 6 ,  1991, t h e  Second D i s t r i c t  C o u r t  of Appeal 

i s s u e d  an o p i n i o n  i n  P e t i t i o n e r ' s  case. The  c o u r t  a f f i r m e d  t h e  

c o n v i c t i o n s  and r e v e r s e d  t h e  s e n t e n c e  imposed. The  Second D i s t r i c t  

r u l e d  t h a t  S e c t i o n  775.084(1) ( a ) ,  F l o r i d a  S t a t u t e s  (1988) requires 

t h a t  a l i f e  s e n t e n c e  be imposed upon a c o n v i c t i o n  f o r  a f i r s t  

d e g r e e  f e l o n y  if t h e  c o u r t  s e n t e n c e s  t h e  d e f e n d a n t  under  t h e  

p r o v i s i o n s  of S e c t i o n  775.084, F l o r i d a  S t a t u t e s  (1987) .  

* 

4 



SUMMARY OF THE ARGUMENT 

I .  

The 1 9 8 8  amendment t o  S e c t i o n  775.084, F l o r i d a  S t a t u t e s  

(1987)  d o e s  n o t  a l t e r  t h e  p r i o r  r u l i n g  of t h i s  c o u r t  i n  Brown V .  

S ta te ,  530 .So.2d 5 1  ( F l a .  19881,  t h a t  t h e  i m p o s i t i o n  of a l i f e  

s e n t e n c e  is p e r m i s s i v e  r a t h e r  t h a n  mandatory  when a d e f e n d a n t  is 

s e n t e n c e d  as a h a b i t u a l  o f f e n d e r  upon h i s  c o n v i c t i o n  of a f i r s t  

d e g r e e  f e l o n y .  

The i n t e n t  o f  t h e  L e g i s l a t u r e  is c l e a r l y  t o  b r o a d e n  t h e  

d i s c r e t i o n  of t h e  t r i a l  c o u r t  i n  impos ing  s e n t e n c e s  u n d e r  S e c t i o n  

775.084, F l o r i d a  S t a t u t e s  (1988)  and is e v i d e n c e d  n o t  o n l y  by t h e  

t i m i n g  of t h e  1 9 8 8  and 1989  amendments, b u t  a l s o  by t h e i r  c o n t e n t .  

Had t h e  L e g i s l a t u r e  wi shed  t o  r e c e d e  from t h e  Brown 

a n a l y s i s  r e g a r d i n g  t h e  i n t e r p r e t a t i o n  of may and s h a l l  i t  would 

have  e n a c t e d  a s p e c i f i c  amendment d o i n g  so. 

The F i r s t  D i s t r i c t  i n c o r r e c t l y  appl ies  r u l e s  of s t a t u t o r y  

c o n s t r u c t i o n  and c i v i l  case law t o  t h e  i n t e r p r e t a t i o n  of  a c r i m i n a l  

s t a t u t e .  I n  o r d e r  t o  g i v e  e f f e c t  t o  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  

t o  p u n i s h  t h o s e  who c o m m i t  or have  commit ted  more s e r i o u s  crimes 

more s e v e r e l y ,  i t  would be i r r a t i o n a l  t o  impose a more s e v e r e  

s e n t e n c e  on a h a b i t u a l  f e l o n  as opposed t o  a v i o l e n t  h a b i t u a l  

f e l o n .  

I1 . 
By e x c l u d i n g  l i f e  f e l o n i e s  and t h o s e  f i r s t  d e g r e e  

f e l o n i e s  p u n i s h a b l e  by l i f e  f rom h a b i t u a l  o f f e n d e r  s e n t e n c i n g r  t h e  
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Equa l  P r o t e c t i o n  C l a u s e  is v i o l a t e d  as t h e r e  t h e n  e x i s t s  n o  

r e a s o n a b l e  r e l a t i o n s h i p  be tween a mandatory  l i f e  s e n t e n c e  f o r  a 

simple f i r s t  d e g r e e  f e l o n y  and t h e  L e g i s l a t u r e ' s  i n t e n t  t h a t  t h o s e  

c o n v i c t e d  of more s e r i o u s  and numerous o f f e n s e s  be s e n t e n c e d  more 

s e v e r e l y .  

0 
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ARGUMENT 

ISSUE I 

HAS THE 1988 AMENDMENT OF SECTION 

ALTERED THIS COURT'S RULING I N  BROWN 

HOLDING THAT THE LEGISLATURE INTEND- 
ED SENTENCING UNDER SECTION 775.084- 
( 4 )  ( A )  , FLORIDA STATUTES (1988) , TO 
BE PERMISSIVE RATHER THAN MANDATORY? 

775.084, FLORIDA STATUTES ( 1 9 8 7 ) ,  

V. STATE, 530 S0.2D 51 (FLA. 1 9 8 8 ) t  

The Second D i s t r i c t  Cour t  of Appeal ,  i n  r e n d e r i n g  t h e i r  

o p i n i o n  i n  P e t i t i o n e r ' s  case,  h e l d  t h a t  S e c t i o n  775.084(4) ( a ) ,  

F l o r i d a  S t a t u t e s  (1988) , mandates t h e  i m p o s i t i o n  of a l i f e  s e n t e n c e  

upon a d e f e n d a n t  f o r  a c o n v i c t i o n  of a f i r s t  d e g r e e  f e l o n y  as a 

h a b i t u a l  o f f e n d e r .  P e t i t i o n e r  r e s p e c t f u l l y  c o n t e n d s  t h a t  t h e  

d e c i s i o n  of t h e  Second D i s t r i c t  is i n c o r r e c t .  P e t i t i o n e r  appeared  

b e f o r e  t h e  t r i a l  c o u r t  f o l l o w i n g  h i s  c o n v i c t i o n  f o r  armed posses -  

s i o n  of c o c a i n e  w i t h  i n t e n t  t o  s e l l ,  a f i r s t  d e g r e e  f e l o n y ,  and was 

sen tenced  as  a h a b i t u a l  o f f e n d e r  t o  40 y e a r s  i n c a r c e r a t i o n  and 1 0  

y e a r s  p r o b a t i o n .  The  S ta te  a p p e a l e d ,  a rgu ing  a l i f e  s e n t e n c e  was 

mandatory and t h e  Second D i s t r i c t  ag reed .  A n a l y s i s  shows t h i s  t o  

be i n c o r r e c t .  

S e c t i o n  775.084, F l o r i d a  S t a t u t e s  (1988) p e r m i t s  t h e  

t r i a l  c o u r t ,  a f t e r  s p e c i f i c  p r e l i m i n a r y  c r i t e r i a  are s a t i s f i e d ,  t o  

impose an ex tended  term of imprisonment by t r e a t i n g  t h e  d e f e n d a n t  

as a h a b i t u a l  o f f e n d e r .  The  r e l e v a n t  p o r t i o n  of t h a t  s t a t u t e  t o  

t h e  i n s t a n t  case, s u b s e c t i o n  ( 4 )  ( a )  p r o v i d e s  t h a t  t h e  " c o u r t  ... 
s h a l l  s e n t e n c e  t h e  h a b i t u a l  f e l o n y  o f f e n d e r  a s  f o l l o w s :  1. I n  t h e  

case of a f e l o n y  of t h e  f i r s t  d e g r e e ,  f o r  l i f e . "  On i t s  f a c e ,  t h i s  a 
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s e c t i o n  appears t o  mandate  a l i f e  s e n t e n c e  f o r  a d e f e n d a n t  

c o n v i c t e d  of a f i r s t  d e g r e e  f e l o n y  and c l a s s i f i e d  as a H a b i t u a l  

F e l o n y  O f f e n d e r  ( H . F . O . ) .  However, t h i s  C o u r t  mus t  c o n s i d e r  t h e  

complete wording  of  S e c t i o n  775.084 t o  d e t e r m i n e  l e g i s l a t i v e  

i n t e n t ,  r e s o l v e  any  c o n f l i c t s  and g i v e  e a c h  s e c t i o n  of t h e  s t a t u t e  

a f i e l d  of o p e r a t i o n .  

0 

The h a b i t u a l  o f f e n d e r  s t a t u t e ,  s i n c e  i t ' s  o r i g i n a l  

e n a c t m e n t ,  h a s  been  unde rgone  two r e c e n t  amendments, i n  1 9 8 8  and 

1989.  I n  n e i t h e r  amendment was t h e  l a n g u a g e  of  S e c t i o n  775.084- 

( 4 )  (a )  , a l t e red .  I n  a n a l y z i n g  t h e  q u e s t i o n  of w h e t h e r  t h e  

L e g i s l a t u r e  i n t e n d e d  t h a t  a l i f e  s e n t e n c e  was mandatory  b e c a u s e  of 

t h e  a p p e a r a n c e  of t h e  word " s h a l l "  i n  s u b s e c t i o n  ( 4 )  ( a )  of t h e  1987  

v e r s i o n  of  t h e  s t a t u t e  t h i s  c o u r t  i n  Brown V .  S t a t e ,  530 So.2d 5 1  

(F la .  19881,  h e l d  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  i n t e n d  s u c h  a 

r e s u l t .  As t h i s  C o u r t  d i s c u s s e d  i n  Brown , t h e  word s h a l l  f i r s t  

a p p e a r e d  i n  1 9 7 5  and i t s  i n s e r t i o n  was e i t h e r  "an e d i t o r i a l  error  

or a m i s a p p r e h e n s i o n  of t h e  l e g i s l a t i v e  i n t e n t  by t h e  e d i t i o n s . "  

Brown a t  5 3 .  Given t h e  Brown d e c i s i o n ,  t h e  q u e s t i o n  n e x t  must  b e  

h a s  any  s u b s e q u e n t  amendment t o  t h e  S e c t i o n  775.084, F l o r i d a  

S t a t u t e s  (1988)  , a l t e r e d  t h e  h o l d i n g  of t h i s  c o u r t ?  When e s t a b -  

l i s h e d  r u l e s  of s t a t u t o r y  c o n s t r u c t i o n  are a p p l i e d ,  i t  is clear t h e  

answer  is  no ,  and t h e  i n t e r p r e t a t i o n  of Brown appl ies  t o  t h e  

s t a t u t e  as amended i n  1988.  

One t o o l  of  s t a t u t o r y  c o n s t r u c t i o n  used  t o  d i s c e r n  

l e g i s l a t i v e  i n t e n t  i s  t h a t  t h e  l e g i s l a t u r e  is presumed t o  know t h e  

law and how it  is  b e i n g  i n t e r p r e t e d  by t h e  c o u r t s  of  t h i s  s t a t e .  a 
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The d e c i s i o n  i n  Brown, SuDra,  w a s  i s s u e d  on J u n e  1 6 ,  1988.  The 

l e g i s l a t u r e  amended S e c t i o n  775.084 i n  b o t h  1 9 8 8  and 1989.  The 

amendment of 1988 ,  a l t h o u g h  s u b s t a n t i a l ,  d i d  n o t  a l t e r  t h e  

s e n t e n c i n g  l a n g u a g e  p r o v i s i o n  of s u b s e c t i o n  ( 4 )  (a)  , a l t h o u g h  it 

removed h a b i t u a l  o f f e n d e r  s e n t e n c e s  from t h e  c o n s t r i c t i o n s  of t h e  

g u i d e l i n e s .  N e i t h e r  d i d  t h e  1989 amendment a l t e r  t h e  s e n t e n c i n g  

0 

p r o v i s i o n s  of s u b s e c t i o n  ( 4 )  ( a ) .  S i n c e  t h e  l e g i s l a t u r e  is presumed 

t o  know t h a t  t h i s  c o u r t  h e l d  t h a t  t h e  " s h a l l "  of s u b s e c t i o n  ( 4 )  ( a )  

was p e r m i s s i v e  r a t h e r  t h a n  manda to ry ,  had t h e  L e g i s l a t u r e  wi shed  a 

d i f f e r e n t  c o n s t r u c t i o n  wh ich  would r e q u i r e  a mandatory  l i f e  

s e n t e n c e ,  t h e y  c o u l d  have  i n c l u d e d  a n  amendment making t h a t  

d e c l a r a t i o n .  O b v i o u s l y ,  t h e  L e g i s l a t u r e s '  f a i l u r e  t o  i n c l u d e  any  

s u c h  d i r e c t i v e  i n  t h e  e i t h e r  of t h e  l a s t  two amendments c o n c l u s i v e -  

l y  shows t h a t  i t  is c o n t e n t  w i t h  t h e  Brown h o l d i n g .  

S e c o n d l y ,  one  c a n  a n a l y z e  wha t  i n  p a r t i c u l a r  i n  a s t a t u t e  

is  t h e  s u b j e c t  of amendments i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  t h e  

amendment is d e s i g n e d  t o  a l t e r  t h e  e n t i r e  s t a t u t e  o r  j u s t  p o r t i o n s  

of it. For example ,  i n  S t a t e  V .  Watts , 558 So.2d 994 (F la .  1 9 9 0 ) ,  

i n  a d d r e s s i n g  l e g i s l a t i v e  amendments t o  be Y o u t h f u l  O f f e n d e r  A c t ,  

t h i s  C o u r t  h e l d  t h a t  w h a t  p o r t i o n  of a s t a t u t e  t h a t  is amended may 

s h e d  l i g h t  on w h e t h e r  t h e  L e g i s l a t u r e  i n t e n d e d  t o  a l t e r  t h e  e n t i r e  

s t a t u t e .  I n  l o o k i n g  a t  t h e  1988  and 1989 amendments,  i t  i s  c lear  

t h e  L e g i s l a t u r e  d i d  n o t  p r i m a r i l y  f o c u s  i t s  a t t e n t i o n  on t h e  

s e n t e n c i n g  p e n a l t i e s ,  b u t  i n s t e a d  s i g n i f i c a n t l y  a l t e r e d  t h e  

d e f i n i t i o n  of a h a b i t u a l  o f f e n d e r  and t h e  f i n d i n g s  which  are 

n e c e s s a r y  i n  o r d e r  t o  impose a n  e x t e n d e d  term of i n c a r c e r a t i o n .  a 
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The o n l y  s i g n i f i c a n t  a l t e r n a t i o n  d e a l i n g  w i t h  s e n t e n c i n g  was t h e  

exempt ion  of h a b i t u a l  o f f e n d e r  s e n t e n c e s  from t h e  g u i d e l i n e s .  

A l though  t h i s  p a r t i c u l a r  amendment seems t o  u n d e r c u t  t h a t  p o r t i o n  

of t h e  Brown d e c i s i o n  r e q u i r i n g  harmony be tween t h e  g u i d e l i n e s  and 

t h e  h a b i t u a l  o f f e n d e r  s t a t u e ,  i t  d o e s  n o t  r e q u i r e  a d i f f e r e n t  

i n t e r p r e t a t i o n  b e  g i v e n  t o  t h e  " s h a l l "  c o n t r a  "may" r u l i n g  of 

Brown. O b v i o u s l y ,  i f  t h e  l e g i s l a t u r e  wanted  t o  a f f ec t  t h e  mandato- 

r y / p e r m i s s i v e  n a t u r e  of s u b s e c t i o n  ( 4 )  ( a ) ,  i t  would have  d o n e  s o  

s p e c i f i c a l l y ,  as it s p e c i f i c a l l y  a d d r e s s e d  t h e  a p p l i c a b i l i t y  of t h e  

g u i d e l i n e s .  The removal  of t h e  h a b i t u a l  o f f e n d e r  from t h e  

g u i d e l i n e s  c l e a r l y  p r o v i d e s  c o u r t s  w i t h  b r o a d e r  d i s c r e t i o n  i n  

s e n t e n c i n g .  I t  would b e  a n  i l l o g i c a l  r e s u l t  t o  on one  hand g i v e  

g r e a t e r  l a t i t u d e  t o  j u d i c i a l  d i s c r e t i o n  and t h e n  t o  s e v e r e l y  

c u r t a i l  i t  on t h e  s e n t e n c i n g  of f i r s t  d e g r e e  f e l o n i e s .  Thus,  t h e  

L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  c o u r t s  need n o  l o n g e r  p r o v i d e  w r i t t e n  

d e p a r t u r e  r e a s o n s  when s e n t e n c i n g  or comply w i t h  g u i d e l i n e s  as a 

h a b i t u a l ,  and are s t i l l  n o t  r e q u i r e d  t o  impose any  specif ic  

s e n t e n c e  s u c h  as  a manda to ry  l i f e  term. 

The L e g i s l a t u r e  is  c l e a r l y  r e l y i n g  more h e a v i l y  on 

j u d i c i a l  d i s c r e t i o n  i n  f a s h i o n i n g  a s e n t e n c e  u n d e r  t h e  H a b i t u a l  

O f f e n d e r  A c t .  To r e q u i r e  a mandatory  s e n t e n c e  of l i f e  is a n  

i l l o g i c a l  r e a d i n g  of  t h e  s t a t u t e s '  h i s t o r y ,  e s p e c i a l l y  c o n s i d e r i n g  

t h e  t i m i n g  and l a n g u a g e  of  i t s '  amendments. The 1988  amendment 

s h o u l d  n o t  be c o n s t r u e d  as a l t e r i n g  t h e  B r o w  d e c i s i o n  i n  i t s '  

a n a l y s i s  of  t h e  m a n d a t o r y / p e r m i s s i v e  n a t u r e  of s u b s e c t i o n  ( 4 )  ( a )  , 
r a t h e r  i t  s h o u l d  be looked upon as  t h e  d e s i r e  of  t h e  L e g i s l a t u r e  t o  

a 
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a f f o r d  g r e a t e r  d i s c r e t i o n  t o  t h e  t r i a l  c o u r t  when s e n t e n c i n g  

0 h a b i t u a l  of f e n d e r s .  

F u r t h e r  s u p p o r t i n g  t h e  i n t e r p r e t a t i o n  of s u b s e c t i o n  

( 4 )  ( a )  as  u r g e d  by P e t i t i o n e r ,  i n  a n o t h e r  t o o l  of  s t a t u t o r y  

c o n s t r u c t i o n  which  r e q u i r e s  c r i m i n a l  s t a t u t e s  t o  be s t r i c t l y  

c o n s t r u e d  and i n  f a v o r  of t h e  a c c u s e d .  % State  v.  J a c k s o n  526 

So.2d 58,  59 (F la .  1988)  and S e c t i o n  7 7 5 . 0 2 1 ( 1 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 9 ) .  T h i s  r u l e  of  l e n i t y  c l e a r l y  manda te s  a p e r m i s s i v e  as  

opposed  t o  a mandatory  i n t e r p r e t a t i o n  be g i v e n  t o  t h e  word " s h a l l . "  

I f  one  examines  e a c h  of t h e  s e n t e n c i n g  a l t e r n a t i v e s  unde r  b o t h  t h e  

h a b i t u a l  f e l o n y  o f f e n d e r  p r o v i s i o n s  and t h e  v i o l e n t  h a b i t u a l  f e l o n y  

p r o v i s i o n s  found a t  S e c t i o n  775 .084(4)  ( b ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 8 ) ,  

it is i m m e d i a t e l y  clear t h a t  e a c h  one  of o t h e r  s e n t e n c e s  u t i l i z e s  

p e r m i s s i v e  l a n g u a g e ,  (may) , i n  s e t t i n g  f o r t h  t h e  a l l o w e d  s e n t e n c e .  

Even t h e  s e n t e n c i n g  of  a v i o l e n t  f e l o n y  o f f e n d e r  upon a c o n v i c t i o n  

fo r  a f i r s t  d e g r e e  f e l o n y  b e c a u s e  of t h e  word "may" c l e a r l y  a l lows 

t h e  c o u r t  d i s c r e t i o n  i n  impos ing  a l i f e  s e n t e n c e .  I t  would b e  

i r r a t i o n a l  f o r  t h e  L e g i s l a t u r e  t o  r e q u i r e  a more s e v e r e  s e n t e n c e  

f o r  t h e  " r e g u l a r "  h a b i t u a l  f e l o n  i n  o n l y  o n e  i n s t a n c e ,  t h a t  b e i n g  

t h o s e  w i t h  f i r s t  d e g r e e  f e l o n y  c o n v i c t i o n s ,  t h a n  f o r  t h e  v i o l e n t  

h a b i t u a l  f e l o n ,  when i t  is clear t h e  i n t e n t  was f o r  more s e v e r e  

s a n c t i o n s  t o  b e  a p p l i e d  a g a i n s t  t h e  v i o l e n t  o f f e n d e r .  Consequen t -  

l y ,  t h i s  C o u r t  mus t  remove t h i s  i r r a t i o n a l i t y  and r e s o l v e  t h i s  

c o n f l i c t  be tween t h e s e  S e c t i o n s  by d e c i d i n g  t h a t  t h e  term " s h a l l "  

i n  S e c t i o n  775 .084(4)  ( a )  means "may." % Debolt  V.  D e D a r b e n t  of 

H e a l t h  and Reh-s s *  , 427 So.2d 221  (Fla .  1st DCA . .  
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1983) , ( c o u r t  mus t  t r y  t o  r e s o l v e  c o n f l i c t s  be tween c o n f l i c t i n g  

s t a t u t e s  o r  s e c t i o n s  of s t a t u t e s ) .  0 
S e c t i o n  775.0841, F l o r i d a  S t a t u t e s  (1989) , e x p r e s s e s  t h e  

L e g i s l a t i v e  i n t e n t  c o n c e r n i n g  t h e  p r o s e c u t i o n  of career c r i m i n a l s  

( H a b i t u a l  O f f e n d e r s )  . S e c t i o n  775.0841 s t a t e s  t h a t  p r i o r i t y  s h o u l d  

b e  g i v e n  t o  c e r t a i n  career c r i m i n a l s  g i v e n  t h e  c o n s t r a i n t s  or t h e  

u s e  of a v a i l a b l e  p r i s o n  space. T h i s  e x p r e s s i o n  of i n t e n t  ref lects  

t h e  u n d e r s t a n d i n g  t h a t  t h e  l i m i t e d  a v a i l a b l e  p r i s o n  space r e q u i r e s  

d i s c r e t i o n  and p r i o r i t y - s e t t i n g  s o  t h a t  c e r t a i n  career c r i m i n a l s  

are  p r o p e r l y  s e n t e n c e d .  T h i s  i n t e n t  is e x p r e s s e d  i n  t h e  d i s c r e t i o n  

g i v e n  t o  t h e  t r i a l  j u d g e  i n  s e n t e n c i n g  a h a b i t u a l  o f f e n d e r .  

Ano the r  r u l e  of s t a t u t o r y  c o n s t r u c t i o n  i s  t h a t  a 

r e v i e w i n g  c o u r t  mus t  g i v e  e f f e c t  t o  l e g i s l a t i v e  i n t e n t ,  n o t w i t h -  

s t a n d i n g  c o n t r a r y  s t a t u t o r y  l a n g u a g e .  & S D e i a h t s  V. S t a t e  414 

So.2d 574 (F la .  1st DCA 1982); P a r k e r  V. S t a t e  , 406 So.2d 1089 

(Fla .  1981). The l e g i s l a t i v e  i n t e n t  w i l l  p r e v a i l ,  e v e n  i f  i t  

c o n t r a d i c t s  t h e  l i t e r a l  l a n g u a g e  of a s t a t u t e .  & Sta t -  V .  Webb I 

398 So.3d 820 (Fla .  1981). The L e g i s l a t u r e  s u r e l y  i n t e n d e d  t o  g i v e  

a t r i a l  j u d g e  t h e  same d i s c r e t i o n  fo r  s e n t e n c i n g  h a b i t u a l  o f f e n d e r s  

as  when s e n t e n c i n g  more d a n g e r o u s  v i o l e n t  h a b i t u a l  f e l o n y  o f f e n d -  

ers.  T h i s  l e g i s l a t i v e  i n t e n t  is  a l s o  r e f l e c t e d  i n  S e c t i o n  

775.084(4) (c) which  g i v e s  t h e  t r i a l  c o u r t  d i s c r e t i o n  t o  n o t  

c l a s s i f y  a d e f e n d a n t  as  a H.F.O. or H.V.F.O. O t h e r w i s e ,  t h e  

s e n t e n c i n g  scheme i n  S e c t i o n  775.084(4) (a )  is i r r a t i o n a l  and 

c o n t r a r y  t o  common s e n s e .  
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The above  d i s c u s s i o n  d e m o n s t r a t e s  t h a t  t h e r e  is c o n s i d e r -  

a b l e  d o u b t  a b o u t  w h e t h e r  t h e  term " s h a l l "  i n  S e c t i o n  775084(4 )  ( a )  @ 
means " s h a l l "  or "may," i n  l i g h t  o f  t h e  l a n g u a g e  used  i n  S e c t i o n  

775 .084(4)  (b)  and t h e  l e g i s l a t i v e  i n t e n t  e x p r e s s e d  i n  S e c t i o n s  

775 .084(4)  (c )  and 775.08.41, F l o r i d a  S t a t u t e s .  T h i s  C o u r t  s h o u l d  

a p p l y  t h e  s t r i c t  s c r u t i n y  s t a n d a r d  t o  S e c t i o n  775 .084(4)  ( a ) .  The 

d o u b t  a b o u t  t h e  meaning of S e c t i o n  775 .084(4)  (a )  s h o u l d  be r e s o l v e d  

i n  f a v o r  of A p p e l l a n t :  t h e  term " s h a l l  means may," c o n s i s t e n t  w i t h  

t h e  term used  i n  S e c t i o n  775 .084(4 )  ( b )  . 
The F i r s t  D i s t r i c t  i n  Donald V .  S t a t e  , 562 So.2d 792 

(F la .  1st DCA 1990)  a n a l y z e d  S e c t i o n  775 .084(4)  ( b )  ( l ) ,  F l o r i d a  

S t a t u t e s  (1988)  , and c o n c l u d e d  t h a t  t h e  s e n t e n c i n g  p r o v i s i o n s  are 

mandatory .  The r e a s o n i n g  of  t h e  F i r s t  D i s t r i c t  i s  i n c o r r e c t  and 

t h e  C o u r t  i n  D o n a  was d e a l i n g  w i t h  a n o t h e r  i s s u e ,  t h e r e f o r e  t h a t  

d e c i s i o n  s h o u l d  have  no  b e a r i n g  on t h e  p r e s e n t  a c t i o n .  I n  D o n a l d ,  

t h e  d e f e n d a n t  was c o n v i c t e d  of a f i r s t  d e g r e e  f e l o n y  and s e n t e n c e d  

as a v i o l e n t  h a b i t u a l  o f f e n d e r .  I n i t i a l l y ,  a s e n t e n c e  of 20 y e a r s  

was imposed w i t h  a f i f t e e n  y e a r  minimum mandatory .  The c o u r t  t h e n  

r e s e n t e n c e d  t h e  d e f e n d a n t  t o  a s t r a i g h t  30 y e a r s  w i t h  n o  minimum 

mandatory .  The c o u r t  f u r t h e r  f i l e d  r e a s o n s  f o r  upward d e p a r t u r e .  

T h e  F i r s t  D i s t r i c t  was i n i t i a l l y  correct i n  t h e i r  a n a l y s i s  t h a t  t h e  

h a b i t u a l  s t a t u t e  al lows t h e  c o u r t  d i s c r e t i o n  i n  d e t e r m i n i n g  w h e t h e r  

t o  h a b i t u a l i z e ,  however ,  t h e y  were i n c o r r e c t  i n  d e t e r m i n i n g  t h a t  

t h i s  d i s c r e t i o n  d o e s  n o t  a l s o  a p p l y  t o  s e n t e n c i n g .  The F i r s t  

D i s t r i c t  h e l d  t h a t  i n  order t o  i n v o k e  t h e  f i f t e e n  y e a r  minimum 

mandatory  p r o v i s i o n s  of  ( 4 )  ( b )  (1) , a l i f e  s e n t e n c e  had t o  b e  g i v e n  

0 
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and t h a t  o n l y  a l i f e  s e n t e n c e  or  g u i d e l i n e s  s e n t e n c e  c o u l d  be 

g i v e n .  T h i s  d e c i s i o n  c o m p l e t e l y  i g n o r e s  t h e  " sha l l " / "may"  a n a l y s i s  

of Brown and t h e  l e g i s l a t i v e  h i s t o r y  p a r t i c u l a r  t o  t h i s  s e c t i o n .  

0 

C o u n s e l  a l s o  s u b m i t s  t h a t  t h e  P o n U  c o u r t ' s  r e a d i n g  of 

S e c t i o n  775 .084(4)  ( c ) ,  F l o r i d a  S t a t u t e s  (19881,  is  i n c o r r e c t .  The 

F i r s t  D i s t r i c t  h e l d  t h i s  s e c t i o n  is  i n t e r p r e t e d  t o  mean t h a t  i f  t h e  

p u b l i c  p r o t e c t i o n  is n o t  w a r r a n t e d ,  t h e n  a h a b i t u a l  s e n t e n c e  may 

n o t  be  imposed. R a t h e r ,  a d i f f e r i n g  i n t e r p r e t a t i o n  is  t h a t  w h i l e  

t h e  c o u r t  may f i n d  someone is  a h a b i t u a l  o f f e n d e r  d u e  t o  t h e  

r e q u i s i t e  number of p r io r  c o n v i c t i o n s ,  i f  t h e  p r o t e c t i o n  o f  t h e  

p u b l i c  d o e s  n o t  mandate  t h e  i m p o s i t i o n  of t h e  maximum p e n a l t y  

p e r m i t t e d  u n d e r  t h e  s t a t u t e ,  t h a n  t h e  c o u r t  may impose a less 

s e v e r e  p e n a l t y .  However, d u e  t o  t h e  " h a b i t u a l  o f f e n d e r "  d e s i g n a -  

t i o n ,  t h e  d e f e n d a n t  would s t i l l  l o o s e  v a r i o u s  forms of g a i n  t i m e  

r e s u l t i n g  i n  l o n g e r  a c t u a l  t i m e  b e i n g  s e r v e d .  Thus,  t h e r e  are 3 
a 

s e n t e n c i n g  a l t e r n a t i v e s  w i t h i n  t h e  c o u r t ' s  d i s c r e t i o n :  t o  n o t  

h a b i t u a l i z e  and impose a g u i d e l i n e  s e n t e n c e ;  t o  h a b i t u a l i z e  and 

impose a s e n t e n c e  u n d e r  t h e  maximum p r o v i d e d  by t h e  s t a t u t e ,  or  t o  

h a b i t u a l i z e  and impose t h e  maximum p e n a l t y  p r o v i d e d  f o r  by t h e  

h a b i t u a l  o f f e n d e r  s e n t e n c i n g  p r o v i s i o n s .  Once a g a i n ,  t h i s  t h r e e  

s e n t e n c i n g  scheme i n t e r p r e t a t i o n  is c o n s i s t e n t  w i t h  a b roadened  

d i s c r e t i o n  i n  t h e  hands  of t h e  t r i a l  c o u r t  t o  f a s h i o n  a s e n t e n c e  

commensura te  w i t h  t h e  n e e d s  of s o c i e t y  and appropriate t o  t h e  

p a r t i c u l a r  d e f e n d a n t .  C o u n s e l  s u g g e s t s  t h e  Dona ld  d e c i s i o n  is t o o  

na r row i n  i t s '  i n t e r p r e t a t i o n  of t h e  s e n t e n c i n g  scheme and t h e  

L e g i s l a t i v e  i n t e n t  of S e c t i o n  775.083, F l o r i d a  S t a t u t e s  (1988)  . * 
1 4  



The D o n a  c o u r t  c i t e d  U i e d  FideLz. ' t v  I n s u a n c e  Co.  V. 

-8 415 So.2d 1 0 9  ( F l a .  3d DCA 1 9 8 2 ) ,  as a u t h o r i t y  f o r  i t ' s  

b e l i e f  t h a t  may of s u b s e c t i o n  ( 4 )  ( b )  was manda to ry .  I n  A l 1 M  

F i d e l  i t v  I n s u r a n c e  Co.  V.  S ta te  8 t h e  T h i r d  D i s t r i c t  C o u r t  of 

Appeal c o n s i d e r e d  w h e t h e r  " s h a l l "  was manda to ry  or p e r m i s s i v e .  

0 

A l l i e d  F i d e l  i t v  is a c i v i l  case i n v o l v i n g  t h e  i s s u e  of w h e t h e r  a 

c o u r t  may e n t e r  a judgment  a g a i n s t  a b a i l  bond s u r e t y  upon 

u n d i s c h a r g e d  f o r f e i t u r e s  where w r i t t e n  n o t i c e s  were n o t  g i v e n  

w i t h i n  72 h o u r s  of t h e  f o r f e i t u r e s  p u r s u a n t  t o  S e c t i o n  9 0 3 . 2 6 ( 2 ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 7 6 ) .  C o n s e q u e n t l y ,  t h e  T h i r d  D i s t r i c t  C o u r t  

d i d  n o t  r u l e  upon t h e  q u e s t i o n  r e l i e d  upon by t h e  C o u r t  i n  Donald 

v.  S t a t e  8 -. However, t h e  T h i r d  D i s t r i c t  c i t e d ,  i n  i n  d i c t a  8 

M i t c h e l l  v .  D- 8 7 F la .  1 3  (18571,  as  a u t h o r i t y  fo r  t h e  a rgumen t  

t h a t  "may" c a n  mean " s h a l l . "  The c o u r t  i n  A l l  i e d  F i d e l  i t y r  ssugua8 

u s e d  t h i s  c i t a t i o n  t o  s u p p o r t  t h e  a rgumen t  t h a t  " s h a l l "  c a n  mean 
0 

"may" and c o n v e r s e l y  "may" c a n  mean " s h a l l . "  M i t c h e l l  v.  Duncan 8 

-8 was a c i v i l  case i n v o l v i n g  a law of s u r e t i e s  f o r  t h e  

e x e c u t i o n  of a judgment .  One pa r t  of t h e  s t a t u t e  was d i r e c t o r y  and 

a n o t h e r  p a r t  was p e r m i s s i v e .  T h i s  Supreme C o u r t  c o n s t r u e d  "may" t o  

mean " s h a l l "  f o r  t h e  sake of t h e  j u s t i c e  of g i v i n g  t h e  who le  

s t a t u t e  i t s  i n t e n d e d  e f f ec t .  I n  J o n e s  V. S t a t e ,  1 7  F l a .  4 1 1  ( F l a .  

1880), t h i s  C o u r t  a g a i n  d e c i d e d  t h a t  "may" meant  " s h a l l "  i n  a 

s t a t u t e  c o v e r i n g  t h e  a s s e s s m e n t  of ad v a l o r e m  t a x e s  f o r  a s c h o o l  

d is t r  ic t . 
. .  C o u n s e l  h a s  been  u n a b l e  t o  f i n d  a pr ior  c r w a l  case 

which  h a s  d e c i d e d  t h a t  "may" means " s h a l l . "  The a b o v e - c i t e d  cases e 
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were a l l  c i v i l  cases which  i n v o l v e d  p r o p e r t y  or mone ta ry  i n t e r e s t s  

which  were p r o t e c t e d  i n  one  pa r t  of a s t a t u t e  by mandatory  
- 0 

d i r e c t i o n s  (by  u s e  of t h e  word " s h a l l " ) ,  b u t  were o s t e n s i b l y  

u n p r o t e c t e d  by a n o t h e r  s e c t i o n  which  used  p e r m i s s i v e  l a n g u a g e  (by  

u s e  of t h e  word "may"). These  c i v i l  cases h e l d  t h a t  "may" c o u l d  

mean " s h a l l "  if a s t a t u t e  d i r e c t s  t h e  d o i n g  of a t h i n g  fo r  t h e  sake 

of j u s t i c e .  M i t c h e l l  v . D u n c m  , -. I n  o t h e r  words,  t h e  

g e n e r a l  s t a t u t e  d i r e c t e d  t h a t  a t h i n g  be d o n e  b u t  a c e r t a i n  p a r t  of 

t h e  s t a t u t e  made t h e  t h i n g  t o  be d o n e  p e r m i s s i v e ,  i n s t e a d  of 

mandatory .  To a c h i e v e  t h e  sake of j u s t i c e  which  t h e  s t a t u t e  

r e q u i r e d ,  t h e  a b o v e - d e s c r i b e d  c o u r t s  c o n s t r u e d  "may" t o  mean 

" s h a l l .  " 

The C o u r t  i n  Donald v. S t & g  , -, d i d  n o t  p r o p e r l y  

a n a l y z e  S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( b )  i n  l i g h t  of t h e s e  p r e c e d e n t s .  A 

g e n e r a l  r e a d i n g  of S e c t i o n  774.084 d o e s  n o t  d i r e c t  t h a t  a l l  

h a b i t u a l  o f f e n d e r s  " s h a l l "  be s e n t e n c e d  i n  a c e r t a i n  way. The 

g e n e r a l  p r o v i s i o n s  of t h e  ac t  g i v e  d i s c r e t i o n  t o  t h e  t r i a l  j u d g e  on 

w h e t h e r  t o  f i n d  a d e f e n d a n t  t o  be a h a b i t u a l  o f f e n d e r  & t h i s  

d i s c r e t i o n  c o u l d  b e  f u r t h e r  e x p r e s s e d  i n  t h e  d i s c r e t i o n  i n h e r e n t  i n  

S e c t i o n  775 .084(4)  ( b ) .  The C o u r t  i n  Donald v.  S t a t e  a l s o  d i d  n o t  

c o n s i d e r  t h e  appropriate  "sake of j u s t i c e "  b e c a u s e ,  i n  t h i s  

c o n t e x t ,  t h e r e  is no  f a i r n e s s  f o r  t h e  d e f e n d a n t .  As t h e  i n t e n t  o f  

t h e  l e g i s l a t u r e  was n o t  c l e a r l y  e x p r e s s e d  i n  S e c t i o n  775.084, t h e  

c o u r t  s h o u l d  n o t  have  assumed t h a t  t h e  sake of j u s t i c e  meant  t h e  

S t a t e  's d e f i n i t i o n  of j u s t i c e .  The L e g i s l a t u r e  c o u l d  have  a l s o  

i n t e n d e d  t h a t  "may" s h o u l d  mean "may"; t h i s  r e a d i n g  would permit 
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t h e  t r i a l  c o u r t  d i s c r e t i o n  t o  n o t  mete o u t  t h e  d r a c o n i a n  s e n t e n c e s  

0 i n  S e c t i o n  775 .084(4 )  ( b ) .  b 

The C o u r t  i n  Donald V .  S t a t e  i m p l i c i t l y  +conceded  t h a t  

t h e r e  was some d o u b t  a b o u t  w h e t h e r  t h e  word "may" i n  S e c t i o n  

775 .084(4)  ( b )  meant  "may" o r  " s h a l l . "  To r e s o l v e  t h i s  u n c e r t a i n t y ,  

t h i s  C o u r t  i m p r o p e r l y  used  t h e  "may means s h a l l "  d o c t r i n e  from 

c i v i l  cases. The u s e  of t h i s  c i v i l  d o c t r i n e  was i n c o r r e c t  b e c a u s e :  

1) t h e  C o u r t  i m p r o p e r l y  found t h e  t h i n g  t o  b e  f o r  t h e  sake of 

j u s t i c e  was, by d e f i n i t i o n ,  a h a r s h e r  s e n t e n c e  t h a n  t h a t  which  was 

p r e s c r i b e d  by t h e  p l a i n  l a n g u a g e  of t h e  s t a t u t e ;  and 2) t h e  proper 

s t a n d a r d  of r e v i e w  i n  t h i s  case was s t r i c t  s c r u t i n v  , n o t  t h e  c i v i l  

d o c t r i n e  of "may means s h a l l "  when a s t a t u t e  d i r e c t s  t h e  d o i n g  of 

a t h i n g  f o r  t h e  sake o f  j u s t i c e .  

Thus,  when s e c t i o n  775.084, F l o r i d a  S t a t u t e s  (19881,  is 

s u b j e c t  t o  a n a l y s i s  i n  o r d e r  t o  d e t e r m i n e  t h e  L e g i s l a t i v e  i n t e n t  i t  

is  c lear  t h a t  t h e  t r i a l  c o u r t  mus t  s t i l l  r e t a i n  d i s c r e t i o n  i n  

w h e t h e r  t o  impose a l i f e  s e n t e n c e  f o r  a c o n v i c t i o n  of a f i r s t  

d e g r e e  f e l o n y  as a h a b i t u a l  o f f e n d e r .  
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ISSUE I1 

TO REQUIRE A MANDATORY L I F E  SENTENCE 
FOR THE CONVICTION OF A FIRST DEGREE 
FELONY VIOLATES PETITIONERS' CONSTI- 
TUTIONALLY PROTECTED RIGHTS OF EQUAL 
PROTECTION. 

I n  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  of a s t a t u t e ,  

P e t i t i o n e r  acknowledges  t h a t  h e  b e a r s  t h e  b u r d e n  of d e m o n s t r a t i n g  

i t s '  i n v a l i d i t y .  P e a r l s t e i n  V .  M a 1  , 500 So.2d 585 ( F l a .  2d 

DCA 19861, r e v .  d e n i e d  I 511 So.2d 299 (1986), Laskv v.  S t a t e  F m  

I n s .  Co.  , 296 So.2d 9 (F la .  1974). F u r t h e r ,  a s t a t u t e  w i l l  n o t  b e  

d e c l a r e d  u n c o n s t i t u t i o n a l  u n l e s s  it is shown t o  be i n v a l i d  beyond 

a r e a s o n a b l e  d o u b t .  -ell v.  State  , 453 So.2d 808 ( F l a .  1984). 

Even g i v e n  t h e  bu rden  on P e t i t i o n e r ,  S e c t i o n  775.084(4) ( a ) ,  F l o r i d a  

S t a t u t e s  (1988), i f  i n t e r p r e t e d  a r e q u i r i n g  a mandatory  l i f e  

s e n t e n c e ,  f a i l s  t o  pass c o n s t i t u t i o n a l  m u s t e r .  

The Equa l  P r o t e c t i o n  C l a u s e  of t h e  U n i t e d  S ta tes  

C o n s t i t u t i o n  and Ar t ic le  I ,  S e c t i o n  2 of t h e  F l o r i d a  C o n s t i t u t i o n ,  

a l lows f o r  t h e  c r e a t i o n ,  t h r o u g h  l e g i s l a t i v e  a c t i o n ,  of v a r i o u s  

s t a t u t o r y  c l a s s i f i c a t i o n .  However, i f  t h o s e  c l a s s i f i c a t i o n s  

impinge  on f u n d a m e n t a l  r i g h t s  g u a r a n t e e d  by t h e  C o n s t i t u t i o n  or  are 

a p p l i e d  t o  s u s p e c t  classes,  s t r i c t  s c r u t i n y  is used  t o  d e t e r m i n e  

t h e  c o n s t i t u t i o n a l i t y  of t h e  c l a s s i f i c a t i o n .  I f  t h e r e  is n o  

f u n d a m e n t a l  r i g h t  i n v o l v e d ,  t h e  r a t i o n a l  b a s i s  t e s t  is  t h e n  used  i n  

o r d e r  t o  d e t e r m i n e  i f  t h e  s t a t u t e  b e a r s  a r e a s o n a b l e  r e l a t i o n s h i p  

t o  a l e g i t i m a t e  s t a t e  p u r p o s e .  See Rol-  V .  S t a t e  8 354 SOo2d 61 

(F la .  1978). 
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I n  r e f e r e n c e  t o  t h i s  appeal,  t h e  r a t i o n a l  bas i s  t e s t  

appl ies  b e c a u s e  t h e r e  is  no  s u s p e c t  c l a s s  or  f u n d a m e n t a l  r i g h t  

i n f r i n g e d  on. C l e a r l y ,  t h e  S t a t e  h a s  a l e g i t i m a t e  S ta te  p u r p o s e  i n  

w i s h i n g  t o  i n c a r c e r a t e  t h o s e  who are  deemed t o  b e  d a n g e r o u s  f o r  

l o n g e r  p e r i o d s  of time. Hence, crimes i n  F l o r i d a  are d i v i d e d  i n t o  

0 

d i f f e r i n g  d e g r e e  f e l o n i e s  and misdemeanors .  T h e r e  a re  f o u r  main 

d e g r e e  o f  f e l o n i e s  - c a p i t a l ,  f i r s t  d e g r e e ,  s econd  d e g r e e ,  and 

t h i r d  d e g r e e .  However, i n  a s s i g n i n g  p u n i s h m e n t s ,  t h e  L e g i s l a t u r e  

h a s  f u r t h e r  d i f f e r e n t i a t e d  f i r s t  d e g r e e  f e l o n i e s  i n t o  t h r e e  g r o u p s  

- t h o s e  p u n i s h a b l e  by a maximum of 30 y e a r s  i n c a r c e r a t i o n ,  (simple 

f i r s t  d e g r e e  f e l o n i e s ) ,  t h o s e  p u n i s h a b l e  by a minimum of 40 y e a r s  

i n c a r c e r a t i o n  or l i f e  (1 d e g r e e  l i f e )  , and t h o s e  p u n i s h a b l e  by l i f e  

( P B L ' s ) .  & S e c t i o n  775.081, F l o r i d a  S t a t u t e s  ( 1 9 8 8 ) .  C l e a r l y ,  

t h o s e  o f f e n s e s  deemed more s e r i o u s  are g i v e n  more s e r i o u s  p e n a l -  

t ies .  a 
I n  t u r n i n g  n e x t  t o  t h e  h a b i t u a l  o f f e n d e r  s e n t e n c i n g  

p r o v i s i o n s  u n d e r  S e c t i o n  775.084 4a and 4b, it becomes a p p a r e n t  

t h a t  a manda to ry  l i f e  s e n t e n c e  f o r  a simple or s t r a i g h t  f i r s t  

d e g r e e  f e l o n y  bears no  r a t i o n a l  r e l a t i o n s h i p  t o  t h e  l e g i s l a t i v e  

d e s i r e  t o  p u n i s h  more s e r i o u s  o f f e n s e s  more s e v e r e l y .  

For example ,  a p e r s o n  c o n v i c t e d  of a f i r s t  d e g r e e  l i f e  

f e l o n y ,  s u c h  as s e x u a l  b a t t e r y  w i t h  a d e a d l y  weapon i s  n o t  s u b j e c t  

t o  h a b i t u a l i z a t i o n .  & Johnson V. S t a t e  , 1 5  F.L.W. 2631 ( F l a .  1st 

DCA 1 9 9 0 ) .  T h e r e f o r e ,  h e  w i l l  b e  s e n t e n c e d  u n d e r  t h e  g u i d e l i n e s  

f o r  as l i t t l e  as 4 1 / 2  y e a r s  u n d e r  p e r m i t t e d  r a n g e s .  U: 

S e n t e n c i n g  G u i d e l i n e s  C a t e g o r y  2 scoresheet, where  a l i f e  f e l o n y  a 
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scores 262 p o i n t s .  I f  t h e  same d e f e n d a n t  h a s  two p r io r  c o n v i c t i o n s  

f o r  t h i r d  d e g r e e  f e l o n i e s ,  a n  a d d i t i o n a l  53 p o i n t s  would b e  added ,  

g i v i n g  a s e n t e n c i n g  r a n g e  from 7 t o  1 7  y e a r s  u n d e r  t h e  p e r m i t t e d  

r a n g e s .  

An i n d i v i d u a l  c o n v i c t e d  o f  s econd  d e g r e e  murder  w i t h  a 

firearm, a l s o  a l i f e  f e l o n y ,  scores o u t  t o  1 8 6  p o i n t s  on a C a t e g o r y  

I s c o r e s h e e t ,  w i t h  a s e n t e n c i n g  r a n g e  of 7 t o  22 y e a r s .  See 

C a t e g o r y  1 S c o r e s h e e t .  I f ,  t h a t  i n d i v i d u a l  h a s  two p r i o r  t h i r d  

d e g r e e  f e l o n i e s ,  f o r  an  a d d i t i o n a l  11 p o i n t s ,  h i s  s e n t e n c i n g  r a n g e  

does n o t  change .  

However, a p e r s o n  w i t h  two p r i o r  t h i r d  d e g r e e  f e l o n i e s ,  

( t h u s  b e i n g  e l i g i b l e  f o r  h a b i t u a l i z a t i o n ) ,  and who is c o n v i c t e d  of 

a f i r s t  d e g r e e  f e l o n y  s u c h  as p u r c h a s e  of c o c a i n e  w i t h i n  1 , 0 0 0  f e e t  

of a s c h o o l  ( r e l a t i v e l y  innocuous  when compared t o  s e x u a l  b a t t e r y  

w i t h  a d e a d l y  weapon or  second  d e g r e e  murder  w i t h  a firearm) would 

r e c e i v e  a l i f e  s e n t e n c e  i f  h a b i t u a l i z e d  and t h e  s e n t e n c i n g  

p r o v i s i o n s  of 775 .084(4)  ( a )  are c o n s t r u e d  as manda to ry .  Thus,  a 

d r u g  u s e r  would spend  h i s  l i f e  i n  p r i s o n ,  w h i l e  a v i o l e n t  r a p i s t  or 

armed m u r d e r e r  c o u l d  r e c e i v e  as low a s  4 1/2 y e a r s  and o n l y  as  

g r e a t  as 22 y e a r s .  C l e a r l y ,  t h i s  r e s u l t  w h o l l y  f a i l s  t o  meet a 

r a t i o n a l  b a s i s  t e s t  g i v e n  t h e  s t a t e d  p u r p o s e  is  t o  protect  t h e  

p u b l i c  from more v i o l e n t  o f f e n d e r s .  The p u b l i c  is c e r t a i n l y  n o t  

p r o t e c t e d  u n d e r  t h e s e  r i d i c u l o u s l y  p o s s i b l e  r e s u l t s  n o r  is  t h e  

L e g i s l a t i v e  g o a l  of  more s e v e r e  s e n t e n c e s  fo r  more s e v e r e  crimes 

b e i n g  m e t .  Under t h i s  scheme,  t h e  more innocuous  f e l o n s ,  t h o s e  
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c o n v i c t e d  of  l i f e  f e l o n i e s ,  face less s e v e r e  pun i shmen t  t h a n  t h o s e  

c o n v i c t e d  of s t a t u t o r i l y  d e f i n e d  less s e v e r e  f i r s t  d e g r e e  f e l o n i e s .  

I n  a d d i t i o n  t o  l i f e  f e l o n i e s  b e i n g  e x c l u d e d  from t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e ,  t h o s e  f i r s t  d e g r e e  p u n i s h a b l e  by l i f e  

f e l o n i e s  (1st d e g r e e  P B L ' s )  may n o t  b e  s u b j e c t  t o  h a b i t u a l i z a t i o n  

0 

e i t h e r ,  l e n d i n g  t h e  same t y p e  of a b s u r d  r e s u l t s .  G o h l s t o n  v.  

State, 1 6  F.L.W. D46 (F la .  1st DCA J a n u a r y  1991)  ( H a b i t u a l  o f f e n d e r  

s t a t u t e  c o n t a i n s  n o  p r o v i s i o n  t o  e n h a n c e  F1-PBL's; b u t  see c o n t r a  

Paiae v .  S t a t e  , 1 5  F.L.W. D2994 (F la .  5 t h  DCA Dec. 1990)  (Fl-PBL is 

s u b j e c t  t o  h a b i t u a l i z a t i o n )  . 
Once a g a i n ,  a mandatory  i n t e r p r e t a t i o n  of t h e  word s h a l l  

i n  S e c t i o n  775 .084(4)  ( a ) ,  F l o r i d a  S t a t u t e s  (19881,  s e r v e s  t o  
i 

d e s t r o y  t h e  L e g i s l a t i v e  i n t e n t  b e h i n d  t h e  H a b i t u a l  O f f e n d e r  S t a t u t e  

and would r e n d e r  i t  u n c o n s t i t u t i o n a l  u n d e r  t h e  Equa l  P r o t e c t i o n  

d o c  t r  i n e  . 0 
N o t  o n l y  d o e s  a mandatory  r e a d i n g  of S e c t i o n  775.084- 

( 4 )  (a )  r u n  a f o u l  o f  Equa l  P r o t e c t i o n  as compared w i t h  o t h e r  

c r i m i n a l  s t a t u t e s ,  it is a l s o  i n  c o n f l i c t  w i t h  s e c t i o n  ( 4 )  ( b ) .  

An i n d i v i d u a l  r e c e i v i n g  a l i f e  s e n t e n c e  u n d e r  S e c t i o n  

( 4 )  ( a )  is  i n e l i g i b l e  t o  r e c e i v e  parole.  See  775 .084(4)  ( e l ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 8 ) .  H e  is  n o t  awarded g a i n  t i m e  on a l i f e  s e n t e n c e .  

However, a n  i n d i v i d u a l  who r e c e i v e s  a l i f e  s e n t e n c e  unde r  ( 4 )  (b )  is 

e l i g i b l e  f o r  release a f t e r  f i f t e e n  y e a r s .  W i t h o u t  parole ,  a 

r e g u l a r  H a b i t u a l  O f f e n d e r  w i l l  n e v e r  be released. C l e a r l y ,  there 

is no  j u s t i f i c a t i o n  f o r  s t a t u t o r i l y  c r e a t i n g  a mechanism f o r  

release of  t h e  more s e r i o u s  o f f e n d e r .  Such a n  a r b i t r a r y  c l a s s i f i -  e 
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c a t i o n  c a n n o t  s t a n d  and c l e a r l y  bears no r a t i o n a l  o r  r e a s o n a b l e  

r e l a t i o n s h i p  t o  t h e  l e g i t i m a t e  S t a t e  i n t e r e s t  i n  i n c a r c e r a t i n g  more 

s e r i o u s  o f f e n d e r s .  

0 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s l  a rgumen t s  and 

a u t h o r i t i e s ,  A p p e l l a n t  r e s p e c t f u l l y  asks  t h i s  Honorab le  C o u r t  t o  

r e v e r s e  t h e  judgment  and s e n t e n c e  of t h e  lower  c o u r t .  
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