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Respondent Michael J. Perko, was the appellant and the defendant 

in the Courts below. 

Appellee before the Fourth District Court of Appeals, @ was the 

The Petitioner, the State of Florida, was the 
-. 

prosecution in the Trial Court of the Seventeenth Judicicl Circuit; 

in and for Broward County, Florida. 

. 
- -  

In t h i s  Brief the parties will:ke referred to as they appear 
\ 

&ore t h i s  court, except that the Petitioner may also be referred 

to as "The State". -- 
't This Case originated as an a p p l  to the District Court of . 

Appeal, Fourth District, fran the Trial Court's denial of Respondent 

mtion to Correct an Illegal Sentence under Rule 3.800(a) of the 

Florida Rules of Criminal Procedure. 

As such, and no hearing having been held on Respondent's mtion 

there was no certified record on appeal prepared by the Circuit Court - 

Clerk's Office, EXEN THOUGH REQUESTED BY  RESPOND^. 

The Abbreviation ''EX!' followed by the appropriate exhibit letter 

and page number will be used for the adTate reference to the - 
exhibits attached as respondent's appndix to this brief. 

Respondek will mmnmce his exhibits starting with the letter (h) 

NOTE: the 

' s  

as not to confuse respondent's exhibits with those exhibits suhnitted'. 

to this court by petitioner. 

- z  !All Bnphasis has been added by the Respondent 

Standard Abbreviations m y  be used by Respondent. 

(PBM) will refer to Petitioner's brief on the merits followed . 
by the appropriate page number. 



STATEMENT OF THE CASE AND FACI'S 

The Respondent accepts the Petitioner's Statement of the case 

and facts with one exception. The respondentmuld clarify for this 

Court  that the Negotiations below called for--the inposition of 

concurrent sentences w i t h  Credit For A l l  Time Served, as explained 

to khe respondent, as  the defendant below. The Respondent was never 

explained that various applications of Sec. 921.161(1) Fla. Stat. 

myld produce different effects upon the sentence,(s) he muld be 

receivkng, but rather the respondent was  of A Bona-Fide belief that 

" C r e d i t  for a l l  t ime Served" was language consistent with a reductiop 

in tern equal to the total t i m e  served in Cohty Jail and Prison, as  
I 

w e l l  as the Gaintime accrued, prior to the inps i t i on  of f inal  

sentence below. 
? 

The Respondent will further emphasize this point i n  his  argument. 

\ 
cc- ** 

. 

, 



SUMMARY OF ARGUMENT 

The Respondent's contention is that a Criminal Defendant, as 

a mtter of substantive law, is entitled towards the reduction of 

his or her "Overall mlative sentence", under Sec.  921.161(1) 

Fla. Stat., A credit equal to one day off sentence for each day 

time, or the functional equivalent thereof, served incarcerated - -  
prior to the imposition of the "Overall Cumulative Final sentence'! 

Moreover, where the "Overall Cumulative Sentence" imposed 

against a defendant at Final sentencing, is the product of various 

concurrent, consecutive, and/or concurrent - and consecutive, terms 

of incarceration. The application of Sec. 921.161(1) Fla. Stat., 

\ 

/ 

t 

Utilized by the trial court in granting credit, must be such that 

the effect therwf is consistent with legislative intent, to the 

degree that the application produces an Actual Reduction of the 

"Overall cumulative Sentence" Equal to the munt of crdit grant& 

as determined by - all actual time, or the functional eqivalent thereof 

accrued, prior to the imposition of final sentence, and as relative 

to any and all periods of incarceration served sister to the offenses 

before the trial court. - 
Finally the Respondent contends that of the m y  holdings rendered 

throughout Florida Courts, as to various applications of S e c .  921.161(1) 

Fla. Stat. (Post 1973), only tsm basic views provide an application * 

. I  

' I  

consistent with legislative intent as determined by the procedural '. 

l-&d&y of Sec. 921.161 (1) Fla. Stat. , and consistent with the 'clear 

language of Statute. 

STATE, 297 So.2d 36 (Fla. 1st 1974) and DANImS-vs-STATE, 491 So.2d 

Those being the Holdings rendered in MIm-vs- 

I 

533 (Fla.. 1986). Whereas other holdings, specifically those petitioner 

, 



1- 

today relies upn, munt to Dictum which does Not - control, and 
which utterly fail to afford Lay Defendants those protections of law 

guaranteed each citizen under the Constitution of the United States 

and Florida Constitutions. 

Accordingly the Respondent will argue that t h i s  Honorable Court 

shocld answer the question certified to this court as PERKO-vs-STATE 

16 EZW (d) 194 (January 16, 1991) in the NIZRTIVE. 
I \  

1 

. 



Whether Appellant is Entitled to have 
the t i m e  served on the 1989.,Grand Theft 
charges credited as time served on the 
sentence received on the new 1990 possession 
of cocaine conviction, where the tvm sentences + *  \ a- 

were to be served concurrently, one with the 
other? 

' \  
The Respondent argues that the matter before t h i s  honorable 

mu& M a y ,  reaches constitutional dimensions; where the "Overall 

cumulative Sentence" imposed against the Respondent klow, is the 

product of a negotiated Plea which called for 

waive specific protected rights, in exhanged for various conmrent 

- 

respondent to 

sentences with "Credit for all time Served!' 

And where the consequences of the negotiated pLea were 

inconsistent with the Respondent's understanding, which was determinded 

by the clear language of the negotiations as explained to the 

respondent, prior to entering into said negotiations with the State. 

I The Respondent agrees that the questions to be answered 
4 

by this Court today, are of Great Public Bnprtance; in that the .' 
respondent is certain BEYOND AL;L DCUBT, that he is Not the sole 

/ - 
\ 

entity adversely effected by the Far to Many applications of Sec.  - 
921.161(1) Fla. Stat.,utilized by Florida Courts throughout the 

- -  
State. 



The Respondent can a t tes t ,  that l i t e ra l ly  hundreds of Florida 

Prison Imtes, presently serving prison terms w i t h i n  the State 's  

Correctional system, Bargained for concurrent sentences w i t h  "Credit 

for - a l l  time served" only t o  la te r  realize that  "Credit for All - time 

served" by N o  - means necessitates an actual reduction in term consistent 

withone day off the "Overall Cumulative Sentence" for each day credit  

granted a t  f inal  sentencing. 

dTs'a defendant find themself i n  a situation such as that of the 

Respondent's, where afforded a D e a l  of concurrent s e n t k e s  with " C r e d i t  

for &l time previously served", the particular deferdant searches h js  

Quite the contrary, and fsu t o  often, 

or her mind and recollection, t o  determine the remainc2er of time to  be 

served af te r  deduct- credit for the ackual days, the particular 

defendant specifically recalls serving w i t h i n  the confines of an 

institution. To, consistent with a comM3n understandnipg of mrds, 

7 

realize that a f te r  deductions aforementioned, not a l l  that much t i m e  

remains. 

Accordingly, and in the premises of such an understanding, the 

particular defendant, as  did the respondent, yields specific protected 

rights i n  exchange for the consequences of negotiations, which later 

prove tohe  Inconsistent w i t h  the ccmnon understanding of words. And 

where such as  in the case a t  Bar, "credit for a l l  - time Sehed" results 

i n  a redu6tion i n  the overall tern, equal t o  m l y  34 of the 231 days 

the Ippondent served incarcerated and without consideration of , the 

gaintime previously accrued during that incarceration. 
-.. *+ 



The R e s p o r d e n t  finds this matter to be far mre reaching than 

the pe t i t i one r  concludes i n  her  petitioner's brief on the merits.  

Wreover, the respondent finds the p e t i t i o n e r ' s  a rgumnt  t o  cons i s t  

of m y  mis-stated facts. 

specifically each of the petitioner's statements. 

However, prior to--respondent addressing 

The zespondent 

finds need to  address the history of Sec. 921.161(1) Fla. S ta t .  

Prior t o  1973 the granting of credit for time S e r v e d  before 

Ttmce, was  a mtter of Judicial d iscre t ion  solely within the 

providence of the Trial Court, and the Judge imposing "Sentence" was 

free to grant towards the reduction of that "Sentence" credit for al+ 

or part of the time served before sentence. 

Sec. 921.161(1) Fla.  S ta t .  (Pre 1973) Read Inter Mia; 
\\ ' 

The Judge imposing a sentence may allow a 
defendant credit for a l l  or part of the time he 
spent in county ja i l  before sentence.. 

(See Wests F.S.A. & 921.161(1) (Pre 1973). -- 
However, i n  1973 the Flor ida Legislature amended Sec. 921.161(1) 

Fla. S ta t .  to  the  effect that credit for t i m e  served pr6or to  the 

imposition of final sentence, and the granting thereof byethe t r ia l  

court, was Mandatory, See, Williams-vs-State, 310 So2d 53 a t  54 (Fla. 

2d IXA 1975). 

- 
i 

' \  

The 1973 amendment was an m d m e n t  N o t  merely procedural, bu t  . - 
rather the effect was a matter of substantive _law See: NOFTH CAROLINA- 

vs,-PE!ARCE, 395 U.S. 711, 718-19 N.13 ; 89 S.CT. 2072, 2077 N.13;  23 

M . 2 d  656 1969. Accordingly Sec. 921.161(1) Fla. Stat. subsequent 

the l a w s  encompassed the re in  chapter 73-71 Sec. 1 of the Florida l a w s  

Read Inter Mia; 

(7) 



"the C o u r t  im&ppsing a sentence Shall 
a l low a defendant credit for _All of the 
time he spent in County Jail before sentence. 'I. 

(See: Wests F.S.A. & 921.161(1) (Post 1973). -- 
AS to applying this section of law to a sentence which 

incorporates various consecutive terms of incarceration, initially . 

there were some misunderstandings as to a proper application. 
- -  

However, in 1974 the first District Court scanewfiat clarified that a 
\ 

Dekendant "is, not entitled to have his jail t h  credit pyramided by 

being given credit on each sentence for the full time he spends in 

jail awaituig dispositon of multiple charges "See : Miller-vs-State , 
297 So.2d 36 (Fla. 1st DCA 1974) . 

P 

Pyramiding being to allow the 

full amount of credit towards each of various consecutive terms of 

imprisoi-ment . 
The Holding in Miller Supra being consistent with legislative 

intent when mending Sec. 921.161(1) Fla. Stat. in 1973. 

For example if a defendant was arrested for t m  offenses, 

waited in jail for one hundred (100) days, and was 

a sentence which consisted of ism consecutive five 

imprisonment. The defdndant muld Not be entitled - 
I 

sentenced to serve 

(5) yeaq terms of - 
to have his jail 

credit pyramided; that is the defendant muld Not be entitled to one 

hundred (100) days credit, applied to each of the t w  consecutive 

sentences. Such an application of Sec. 921.161(1) Fla. Stat. muld 

be.&&urd and wuld produce a reduction in the overall cumulative 

' \  
- 

I, 

sentence equal to t m  hundred (200) days, whereas, the defendant would 

I 

have served only one hundred (100) days on All charges prior to the - 



imposition of final sentence. 

As applying Sec. 921.161(1) Fla. Stat., to a sentence which 

incorporates various concurrent terms of incarceration. 

of which application was proper, was misunderstood for sane thirteen 

The matter 

(13) years prior to this Court's Holding in JIANIEXS-vs-STATE, 491 

So.2d 543 (Fla. 1986). The countless numker of decisions rendered ' 

throughout the five (5) District Courts of Appals,as to which 
- -  

application of  Sec. 921.161(1) Fla, Stat. is proper in the case of 
\ 

/ 
the imposition of concurrent Sentences, are far to many to mention 

each. Accordingly the Respondent will mention only those holdings 

which -- Prim Facie establish that the Law enccorrpassed therein DANIELS 

SUPRA, is Substantive Law _I which ?&st Strictly Control --- in All Cases 

which ~m~rata-concurrent t enns  ofi incarceration. 

F 

Respondent contends that any application of Sec. 921.161(1) Fla: 

Stat., in the Case of concurrent terms of incarceration, other than 

that set forth in DANIELS SUPRA, muld render Meaningless the 

legislative directives of Sec. 921.161(1) Fla. Stat., that a Defendant 

receive credit for all time 

sentence. 

In 1973 t h i s  Court was 

served before the imposition of final 

- 
faced w i t h  deciding an issue that was 

related to the granting of pre-sentence jail credit as applied to 

,concurrent. sentences. 
' \  

In JENKINS-vs-WAINWRIGHY, 285 So.2d 5 (Fla. 1973). The Trial I, 

Judge !granted Jenkins pre-sentence jail credit under 921.161 (1) 'F . S . 
in the amount of 304 days. However, the actual sentencing papers 

reflected that this 304 day crditwas expressly granted to only 



one of the concurrent sentences that was imposed against Jenkins. 

Accordingly the t r ia l  Court's granting of crecit was in  effect  

meaningless; In that  the Florida Department of Corrections (DOC) 

after receiving Jenkins into its Custody, reduced each of Jenkins 

t e r m s  of incarceration by the credit expressly granted by the 

Trial Judge as t o  each specific tm of incarceration MILES-vs- 

- STATE, 214 So.2d 101 (Fla. App. 2 DCA 1968). 

. 
- -  

Accordingly, the (Doc) reduced the t e r m  of incarceration which 

'shaved the 304 days, however, the term that reflected no credit,was 

- not reduced a t  all.  

\ 

k 0 Jenkins brought this matter before t h i s  C o u r t  w i t h  the 

contention that the granting one sentence the credit and not the 

other, muld meaningless and i l logical.  Because a t  the t ime  of 

the impsition of sentence in Jenkins Supra, the granting of credit 

was  a matter of discretion,this Court was faced w i t h  determining 

what the T r i a l  Judqe's intention was. 

This Court had to  reason that the T r i a l  Judge did not intend 

Accordingly to effectuate a meaningless R c t  when granting credit. 

This Court ordered that Jenkins be granted the Full m u n t  of credit  

Cross Applied to  a l l  concurrent sentences,thus effectuating the 
i 

intention of the t r ia l  Judge when imposing Jenkins sentences. 
' \  

In 1973 the Legislature did amend Section 921.161 (1) F.S. to .. 

the effect  that the aforementioned amendent does reflect  the INTENT - 
of!iegislature t o  grant a defendant credit for a l l  t i m e  sema prior - .- -, 

t h ~  imposition -- of f inal  sentence. 



In 1986 th i s  Court was faced w i t h  deciding direct  conflict 

between t m  basic views as  related to the granting of credit  under 

Section 921.161(1) F.S.,arad how that section should apply to 

c m m r e n t  sentences. This Court on review of DANIELS-VS-SPATE, 
-. 

477 So.2d 1 (Fla. App. 4 DCA 1985) took the controlling case 

authority from each of the five (5) D i s t r i c t s  Courts of Appeals. 

thmughout Florida to fom tm (2) basic views. The f i r s t  b a 8 ~  
- -  

view on the application of section 921.161(1) F.S. was founded by 
\ 

'the Third and Fifth Il%trict Court of Appeals. 

I n  SHEPARD-vs-STATE, 459 So.2d 460 (Fla. App. 3 DCA 19841, 
1 

and also GF?EEN-vs-STATE, 450 So.2d 1275 (Fla. App. 5 DCA 1984). I 

The third and f i f t h  D i s t r i c t  Court of Appeals views were such that 

those courts bl ieved  that pre-sentence jail  credit  could be 

allocated to  tm or more concurrent sentences i n  any manner that ' 

the t r ia l  court saw f i t  so long as  the f u l l  m u n t  of craitwas 

granted See: SHEPARD SUPRA a t  461 (1-2) . 
The Fifth D i s t r i c t  Court in GREEN SUPRA cited as  controllLng, 

their opinion cited as AMLMTE-vs-STAm, 435 S0.2d 249 (Fla. e. 
5 DCA 1983). In AMLMlTE SUPRA that court stated that no.where i n  

Section 921.161(1) F.S. does it even r m t e l y  suggest that i n  the 

Case of concurrent sentences, the f u l l  m u n t  of pre-sentence jail 

credit must be cross applied to  a l l  concurrent sentences. 

- 
( 

' \  

See: 

GREEN SUPRA a t  1277 ( 2 ) .  

v r  '., The second basic view was that held by the f i r s t ,  secorad, and 

fourth D i s t r i c t  Courts of Appeals in WQUEZ-vs-STATE, 478 So.2d 76 

(Fla. App. 1 LlcA 1985), K~-vs-STATE, 458 S0.2d 1191 (Fla. App. 

2 DCA 1984 , and also DANIELS-vs-STATE, 477 So.2d 1 (Fla. App. 4 DCA 



1985). the view held by those courts basically stated that in the - 

case of concurrent sentences the full amount of ja i l  credit MUST 

be CROSS APPLIED to - a l l  concurrent sentences.  his court when 

deciding the aformentioned direct  conflict was faced with approving 

an application of Section 921.161(1) F.S. that was consistent w i t h  

-IZISLATIVE when amemling this section of l a w  in 1973. 

It is a fundamental rule of construction that LM;ISLATIVE 

,J"T must be ascertained and effectuated. 

mre interpretations can reasonalbly be given a Statbte, the one 

Moreover, where tw or 

that w i l l  SUSTAIN ITS VALIDITY should be given and Not the one 

that w i l l  destroy t h  purpse of Statute. See Case: City Of St. 

Petersburq -vs-Siebold, 48 So.2d 291 (Fla. 1950) a t  293-294, (4-7). 
? 

Moreover, t h i s  Court when considering this issue of l a w  I 

looked to  such provisions of l a w  as that encanpassed therein 

Section 775.021 (1) F.S. : wherein the same it reads INTER ALIA: 

'THE PROVISIONS OF THIS CODE AND OFFENSES 
DEFINED BY OTHER STATUTES SHALL BE STRIOYLY 
CONS'I?RUED: WtIEN THE LANGUAGE IS lB3CEFCIBI;E 
OF DIFFEFUNG CONSTRLTCI'IONS, 
CONSTRUED MOST FAVORABILY To THE ACCUSED! 

IT SHALI; BE: 

- 
SEE: Section 775.021 (1) - F.S. (1989) 

\ 

I n  deciding direct  conflict, this Court disapproved the view 
' \  

held by the Third and Fifth D i s t r i c t  Courts of Appeals which was . 

founded i n  both SHEPARD SUPRA and GREEN SUPRA, and approved the ', 

.yi& held by the f i r s t ,  second, and Fourth D i s t r i c t  Courts of 

Appeals. of Florida, which was founded in. Cases W Q U E Z  SUPRA, 

SUPRA, and DANIELS T R A .  



Accordingly the controlling position as relative to the proper 

application of Section 921.161(1) F.S. when concurrent sentences are 

involved is found in DANIELS-vs-STATE, 491 So.2d 543 (Fla. 1986). 

at 545(3), and is such that this Court has RIGHTLY stated that in 

the case of concurrent sentences, the amount of pre-sentence 
_. 

jail credit for timed served must be CROSS APPLIED to All - concurrent - -  
sentences. 

The Honorable Justice Mr Ben Overton when speaking on beklf . 
/ of this Court. did state INTER ALIA: 

WHEN D l z F m a m m  RECEIVES JAIL W I T  UNDER 
921.161(1) ON A THAT IS TO FUN 
c0"T WITH OTHER S E " X s ,  THOSE 
SE"cEs MUST ALSO IlEFLEcT THAT CFEDIT. 

SEE: DANIELS-vs-STATE, 491 So.2d 543 (Fla. 1986) at 545 (1-2). 

In a subsequent opinion t h i s  Court reaffirmed its position as 

relative to the proper application of Section 921.161(1) F.S. where 

this court ans~ered the below certified question as being a question 

of great public importance; 

*IN CREDITING JAIL TIME SERVED ON C 0 " T  . %"as, MUST TIME SERVED BE APPLIED IN - 
TO EACH CO"T S m ? "  

b 

"Again this court said YES". - 
' \  

S g :  WAUACE-vs-STATE, 495 So.2d 165 (Fla. 19861, at 166. 

 his is RIGHTLY so in that ONLY this application of Section ' 
\ 

7 " -  .* 

921.161(1) F.S. creates an EFFECT tantamount to a reduction in tern 

equal to one day - Off an individuals overall cumulative sentence, for 

each day credit time served, Granted at final sentencing. 



However, various D i s t r i c t  Courts of Appals throughout Fbr ida  

have yet fa i led to understand ful ly ,  the premises of Daniels Supra; 

and accordingly these courts attanpt to  take exception to  the 

DANIELS SUPRA application. 

In this a t t q t  such opinions have been formed as YOHN-vs- 

STATE, 461 So.2d 263 (Fla. App. 2 DCA 1984);  LETIXE-vs-STATE, 519 

S0.2d 1139 (Fla. Am. 2 DCA 1988); KEENE-vs-STATE, 500 So.2d 592 

(Fla. App. 2 DCA 1986); TYNER-VS-STATE,~~~ %.2d 565 (Fla. App. 2 
/ 
DCA 1987);  WHITNEY-vs-STATE, 493 S0.2d 1077 (Fla. App. 1 DCA 1986) ,  

and also (BUSH-vs-STATE), 519 So.2d 1014 (Fla. App. 1 DCA 1987). 

However, appellant muld note that these opinions and others like 

- -  

\ 

f 

them are UNSOUND. 

F i r s t  ALT+ of these opinions which attempt to  take exception /- 
t o  the Daniels Supra application cite Yohn Supra as authority. 

- Yohn Supra is founded in and cites as authority both Shepard Supra 

and Green Suma. 

As appellant has Prima Facie shown, both Shepard Supra and 

G r e e n  Supxa - w e r e  disapproved by this C o u r t  when deciding direct  

conflict  in D a n i e l s  Supra. 

(Fla. 1986) a t  544. Therefore, the PRINCIPLE of YOHN SUPRA has no 

f o u n d a h  upon which to  stand: In  that it Must be accepted that 

this C o u r t  understood w h a t  it was doing when the court disapproved . 

SEE: DANIELS-vs-STATE, 491 S0.2d 543 

' \  

the view founded in Shepard Supra 

"P 

and Green Supra. 

',, Respondents position is such that those Courts that presently 

attempt to  take exception to  Daniels Supra, do so because they have 

fai led to ful ly  understand the premises of Daniels Supra. 



Respondent's agrees that a t  E i r s t  A p w a n c e  it would seem 

i l logical to  grant credit for time served to a concurrent sentence 

for an offense that was comnitted subsequent the t ime being served. 

Nevertheless, T h a t s  exactly what took place i n  the Daniels case. 

For Only this application of Section 921.161(1) F.S. produces an 
_- 

EFFECT tantamount t o  a one (1) day reduction i n  overall sentence,' - -  
for each day credit  granted a t  f inal  sentencing, as t o  concurrent 

sentences$ Daniels Supra the defendant originally was arrested 
1 
for tresspassing and he remained in the county j a i l  a certain number 

\ 

of days prior to  being placed on probation. 
f 

incarceration as  being period (A), thereafter Daniels was released. 

T h i s  period of 

While free on probation Daniels camitted various crimes. 

Namely, Kidnapping, Burglary, and Attempted Sexual Battery. Daniels 

was arrested for the g e ~  offenses on July 10,  1983, H e  then remained 

incarcerated in county ja i l  unt i l  f inal  sentencing on All - charges. 

Namely, Tresspassing, Kidnapping, Burglary, and Attempted Sexual 

Battery. This l a t t e r  incarceration as being period (B).  

The t r ia l  Judge when sentencing Daniels added together both 

periods of pre-sentence incarceration, that is periods (A) & (B) , to  

reflect  one overall period of pre-sentence j a i l  credit, which the 

tj-dge granted only to the tresspassing sentence even though.-All - 

sentences were imposed concurrent one with the other. SEE: (DANIELS 

- 
L 

' \  

' 

I) 477 So.2d 1 (1985). 

-. !- The Fourth D i s t r i c t  C o u r t  on review stated that the t r ia l  

Court ERRED by fail ing to  CROSS APPLY t h i s  overall credit t o  ALL - 

sentences i n  that the sentences were imposed concurreni- w i t h  each 

other.. This Court on review agreed w i t h  this application of 



Section 921.161(1) F.S. in the case of concurrent sentences. SEE: 

WIELS-vs-STATE, 491 So.2d 543 (Fla. 1986). 

A t  f i r s t  appearance i t m u l d  seem illogical t o  grant D a n i e l s  

on the concurrent sentence of the kidnapping, Burglary, and A t t e n p t e d  

Sexual Battery credit for the incarceration related to period ( A ) ;  
-_ 

in that D a n i e l s  served that time before the comnission of the n& - -  
offenses. However, N o t  t o  do so, that. is N o t  - to CROSS APPLY the - 
Full  amount of pre-sentence ja i l  credit to  All - concurrent seritences 

\ 

[muld i n  E?FlXT allow D a n i e l s  a reduction in his overall sentence 

equal to  Only that period of pre-sentence incarceration reflected 

by period (B) and therefore Daniels wuld he denied in Effect that! 

portion of pre-sentence incarceration relative to period (A).  

I 

The petitioner in her brief on the merits,, mis-states the 

facts of D a n i e l s  to  t h i s  court. The petitioner a t  (PBM-8) States 

ImER ALIA: 

"A CORRECT READING OF DANIELS SHOWS THAT THE 
D E F E " T  SIMPLY RECEIVED CREDIT ON EACH 
s m a  E Q v m  TO THE AMOUNT OF PRE- 
S E " C E  TIME A C T U " Y  S P N  I N  JAIL As A 
RESULT OF THAT PAFTI'ICULAR OF'F"SES, SINCE 
DANIELS SPENT THE SAME PFE-S- TIME IN 
JAIL FOR ALL THREE FEXDNIFS, HE RECEIVED - 
CREDIT FOR THE PERIOD OF TIME F"4 JULY 10,  

b 1983, TO SE"CING,AGAINST THE S E " a  FOR 
TRESSPASSING, DANIELS RFLXIVED CREDIT FOR 
ANY TlME HE SPENT I N  JAIL PRIOR TO BEING PUT ' 
ON PROBATION PLUS THE TIME HE SPENT I N  JAIL 
FROM JULY 25, 1983, TO SliXWEKING". 

' 

-* 

the above are Not - the facts in D a n i e l s  Supra. 

petitioner does N o t  - stop therg. 

!+ THE aforegoing statanent by petitioner i s  errorneous, in' that  

Nevertheless, the 

Again a t  (PBM-8) petitoner states 



"THIS COW'S OPINION IN DANIELS DOES NOT 
STATE: W€EEER T€E CREDIT ON THE TRESSPASSTNG 
CHARGED EXCEEDED THFPT ON THE THREE F"E5 
OR WHETHER THE F'EXDNY CREDITS WERF, GRERTEB 
TJBN THE C m I T  AGAINST THE TRESSPASSING. 
HOWEVER, THERE IS NO INDTGUION THAT THE 
GRJZAT'ER CREDIT WAS APPLIED TO ALL OF THE 
CIUMES. To PUT I T  AJYOTEIER WAY, I T  DOES NOT 
APPEAR THAT DANIEXS RECJ3IVED AGAINST ALL 
S m a S  FOR THE MAXIMUM AMXJJYT OF PW- 

CRIME: 
- SENTENCE TIPE SPENT IN JAJL FOR ANY OlSlE 

.. What is apprent  is that the petitioner has failed i n  her / 

studies. 

this courts opinion in Daniels Supra, are the facts of the Daniels 

case as set forth in the D i s t r i c t  court of e l s ,  Fourth D i s t r i c t ,  

The indication the petitioner states does - not exist in 

F 

opinion cited as DANIELS-vs-STATE, 477 So.2d 1 (Fla. 4 DCA 1985). 

The Fourth D i s t r i c t  Court in (Daniels I) stated INTER ALIA: 

"THE TRIAL CculiT REVOKED DANIELS PROBATION 
#82-11172 AND IMPOSED ONE YElAR. THE CCUFT 
UNDER 921.161(1) FLA. !3I'AT. ALlXWED DANIELS 
CREDIT FOR THE TIME ALREADAY SERVED ON THAT 
PAKI'ICULAR CASE (TRESSPASSING), PWS CREDIT 
FOR THE TIME (DANIELS) SERVED6 JAIL 
A J " G m I N T H E I N S T M C A S E  (THENEW 
-- - --- - 
OFFENSES). 

1 

The error was that the f u l l  C r e d i t  aforenentioned, was Not - 
Cross As l i ed  to - a l l  concurrent sentences. 

reversed and r m d e d  with instructions to  apply the f u l l  credit  

The D i s t r i c t  C o u r t  
' \  

- 
lm a l l  concurrent sentences, for not t o  do so effectively denied 

Qan&els an actual reduction i n  h is  overall cumulative sentence 

equal to one day off for each day of incqceration served prior t o  

I 

the imposition of f ina l  sentace.  The fourth d i s t r i c t  cited to . 



KINNEY-vs-STATE, 458 So.2d 1191 (Fla. 2d DC7! 1984); WIN-vs-  

STATE, 452 So.2d 938 (Fla. 2d DCA 1984) and BLACKWELL-vs-STATE, 

449 So.2d 1296 (Fla. 2d J X A  1984) CONTRA SHEE'ARD-VS-STATE~ 459 

So.2d 460 (Fla. 3d DCA 1984) .  

The respondent muld Note that the second D i s t r i c t  Court in 

MABTIN SUPRAM Quoting MILLER SUPRA, took exception to  Miller in . . 
- -  
cases where "sentence" incorporated concurrent terms of 

incarceration. 

<ententes, a defendant was entitled to have his  or her j a i l  credit 

The exception was that in the case of concurrent 
\ 

PYRAMIDED. 

reduction in overall sentence equal to  the amount of time served 

For only such an application w i l l  produce an actual 

t 
1 

incarcerated prior t o  f inal  sentence. 

such an applicqtion is consistent w i t h  legislative intent, and 

The respondent contends that 

constitutionally required under NOKI'H CAROLINA-VS-PEARCE, SUPRA. I 

When a defendant remains incarcerated on multiple charges, 

often the SENTENQE imposed against him or her, is series of.  

concurrent, consecutive, or concurrent and consecutive terms of. 

incarceration. 

Simply put the 0VERAL;L P R 0 N C u " T  OF THE CONSTITUTES - 
the term "SIWI"a" be that sentence a single term of incarceration 

or  various terms of incarceration imposed concurrent, consecutive, 

or concurrent and consecutive, 

1 

' \  

As a matter of law, a defendant is entitled to  an appiicatiunt 

-9f Section 921.161(1) F.S. that w i l l  produce an EFFECT. tantambunt 

to one day OFF a defendant's overall m . l a t i v e  sentence for each 

day credit granted a t  final sentencing. (EMPHASIS ADDED). 

- 

. 



A defendant is entitled t o  No more of a reduction, nor is the - 
defendant required to  suffer any less a reduction i n  tenn under 

section 921.161(1) F.S. (WHASIS ADDED). 

In the case of concurrent sentences only the Daniels Supra 

application of section 921.161(1) F.S. W i l l  produce an EFFECT 

-tantamunt t o  a proper reduction of overall sentence. The principle 

found i n  Yohn Supra,which gives l i f e  to  w h a t  the state today relies 

,upm is rooted i n  both Shepard Supra and Green Supra: the sane is 

an application of secfAon 921.161(1) F.S. that is  to  the EEFECIVE 

DENIEL of m e  portion of credit. k 

It is a fundanental truth, that when a defendant is offered a 

PIEA BARGAIN which incorporates CREDIT FOR ALL TIME SERVED, that 

credit MUST be t o  the EFFECT OF AN ACTUAL, REDucTIm I N  CMBALL TERM 
J 

or  the defendant has NOT been graced With a bargain a t  a l l ,  quite - 

the contrary, when a defendant who is lay as  to applications of law 

is told that  he or  she m y  enter into negotiations which c a l l  for a 

plea in exchange for various concurrent sentences w i t h  CREDIT FOR AI 

TIME SERVED. That credit for time sered must be t o  the EETm THA!T 

IS OONSISTEIW WITH THE INDMDUIU; D-IS crmm THAT THE -IT 

wIL;L PRODUCE AN ACTUAL REWCTION IN S- EQUAL, TO THE CREDIT 

BEING GRANTED, or the defendant has been mislead and cokced into 

acceptGg a plea that  is adverse to  his  or her best interests. 

A defendant that  sits in open Court to  hear a Judge pro&unce 
i 

"CREDIT FOR ALL TIME SERVED" believes whole heartedly that such 
--c_-- 

credit w i l l  in fact  produce an actual reduction in  their  overall 

sentence equal t o  one day O F 6 t h a t  sentence for each day that - 



individual spent incarcerated prior to the imposition of f inal  

sentence. 

Accordingly the Daniels application of Section 921.161(1) 

F.S. is 

courts. 

section 

In 
- -  

substantive l a w  which M u s t  be followed by a l l  Florida 

In that there is NO EXCEPTION t o  this application of 
-_ 

921.161(1) F.S. 

the case where "SJ3"CE" constitutes consecutive tenns 

of imprisonment, it has been held that a defendant is NOT enti t led - -. 
/ t o  have their  j a i l  credit  PYRAMIDED (That is a defendant is Not 

entitled to credit on each consecutive term) In that to do SO 

Y 
would i n  EFFECT produce a reduction i n  overall sentence by mre 

than one day OFF for each day the defendant spent incarcerated - 
prior t o  the Qt-psition of f inal  sentence. SEE: MARTIN-vs-STATE, 

452 So.2d 938, a t  938 & 939 (Quoting MILLER-vs-STATE, 297 S0.2d ' 

36, a t  38 (Fla. App. 1 DCA 1974).  

Therefore we see a WXKAElLE APPLICATION of section 921.161(1) 

F.S. i n  Daniels Supra; That is that in those cases where sentence 

incorporates various concurrent terms of incL?rceration, it is 

proper for a Trial Judge t o  add a l l  consecutive periods-of pre- 

sentence incarceration together to ref lect  one overall cumulative 

credi; for t i m e  served; and to then CROSS APPLY th i s  overall credit 

- - 

' \  

to ALL CON- SENTENCES thereby producing an EFFEXTT tantamount 

t o  an actual reduction i n  overall cumulative sentence which is -1 

-t;o!one day OFF sentence for each day served prior t o  f inal  

sentencing. 

- -I 

W e  see another Fjy3RKABLE-APPLICATION of section 921.161(1)F.S. 

in M i l l e r  Supra. That is that in those cases where sentence 



constitutes various consecutive terms of incarceration, a defendant 

is entitled to credit on only one of those terms of incarceration 

thereby producing an EFFECT tantamunt to an actual rduction in 

overall cumulative sentence which is equal to one day QFF sentence 

.for each day served prior to the imposition of final sentence. 
+. I ^  

- 
\ 

Today the Petitioner relies upon WHITHEY-VS-STATE, 493 So.2d 

1077 (Fla. 1st DCA 1986) and Bush-vs-State, 519 S0.2d 1014 (Fla. 1st 

DCA 1987). and argues that based on the authority therebf, t h i s  

'Court should answer the certified question before this court cited 

as PERKO-vs-STATE, 16 FLW (D) 194 (January 16, 1991) in the 

AFFIRMATIVE: the petitioner further sets before this courtvarious 

case analogies in the state attempts to either put to rest the holding 
_-_-- "_ - - - --- --__ _ _  

in Daniels Supra, or alternatively to authorizes an exception to 

the application of 921.161(1) Fla. Stat. founded in Daniels Supra. 

The respondent contends that the authority the state relies upn, 

amounts to nothing mre than Dictum in light of the Substantive 

- Law encanpassed in Daniels Supra. 

of imprisonmnt only the Daniels application produces and effect, 

consisten$ with legislative intent, and Only the application in 

Daniels protects the lay defendant at sentencing, where the. rdsult 

l 

In the case of concurrent terms 

0 '  ' 

of granting "Credit for all time served", amounts to an actual 

reduction in term each to one day off the "overall cumulative- 

----- 

sentence" for each day credit granted at final sentencing. 

The application of 921.161(1) Fla. Stat. expressed in the 

cases cited by the petitioner, results in the EFFECTIVE Denial of 

some portion of credit, in that such application do Not - produce an 

actual reduction in S-a, equal to the time served before 



sentence. Thus such application ,are applications which produce 

absurd results w h i c h  are inconsis tent  w i t h  legislative in t en t .  - 
A t  (PBM-8) the S t a t e  S*ts to  this C o u r t ;  

"THAT THE FACTS AT BAR ARE DISTINGUISHABLE 
FROM THE FACTS IN DANIELS. THUS AS HELD 

+. ... 
\ 

I N  HARRIS-VS-STATE, 557 S0.2d 198 (FLA. 2d 
DCA 1990); KEENE-VS-STATE, 500 So.2d 592 
(FLA. 2d DCA 1986); STATE-VS-SMITH, 525 

I .So.2d 461 (FLA. 1st DCA 1988); BUSH-VS-STATE 
519 So.2d 1014, 1016 (Fla. 1st DCA 1987). 
REV. DENIED 528 So.2d 1181 (Fla. 1988) ; KNIGHT! 
-vs-STATE, 517 So.2d 87 (Fla. 1st DCA 1987); - WHITNEY-vs-STATE, 493 S0.2d 1077 (Fla. 1st 

* DCA 1986) REV. DENIED 503 So.2d 328 (Fla.1987) 
DANIELS DO'Es,NOT APPLY TO THE FACT AT WlR. 
THUS THE m-m WAS CDRFECT I N  DENYING 

* THE 3.800 MOTION ON THE AUTHORI'IY OF WHITNEY, 
RE;SECTING THE RESPONDENI'S RELIANCE ON DANIELS. 

- 

The respondent muld note  that the Fourth D i s t r i c t  C o u r t  of 

Appeals, reversed and remanded (16 FLW(d) 2770) on November 1 4 ,  

1990,. 

language provided "we f ind  M e r i t "  in the respondent's argument which 

The reason for this was set f o r t h  i n  the opinion where the 
1 

I 

was and is based upon a Total  view of the matter before this court 

today, and which amounts to; 

"WHICH APPLICATION OF SECTION 921.161 (I) FLA. 
STAT. PRODUCFS AN ACTUAL REDUCTION I N  THE 

OFF " S m a "  FOR EACH DAY SEWED BEFORE 
SENTENCE. 
OF INCARCERATION? 

OWRIXLG CUMULATIVE SEXVIEME EMJAL To ONE DAY / , 

I N  THE CASE OF C D N m  TEFMS 

- -  
The Whitney Court failed to provide an appl icat ion consistent 

W i h  the aforegoing. The following facts Prima Facie e s t ab l i sh  that; 
-_ 

1). Whitney a t  final sentencing received a sentence which 

incorporated four concurrent four and one-half (4% years term's 

of incarceration. 



2) . That  prior to  the imposition of f inal  sent&ce Whitney 

served incarcerated .(426) days. 

3 ) .  That the Trial Court granted credits to each c o q w - e n t  
\ 

* t e r m ,  as follows (111) days, (109) days, (0) days, and (426) days. 

4 ) .  T h a t  the sentence w i t h  (0) days credit was reduced by (0) 

days,' dnd Whitney w a s  N o t  - able to realize any reduction 

-- a t  all ,  i n  that his release Date was  (4%) years subsmen& 

sentencing, reduced by (0) days jail  credit. 

sentence 
1 

- 
5) .  Tha t  the Whitney application ut ter ly  failed to effectuate 

legislative intent, where thesame is that a defendant shall receive 

credit for - a l l  time served,,and the application rendered that 

directive mcaningless! 

What the Respondent finds remarkable, and w h a t  the Whitney Court, 

as  w e l l  as  the other courts the state relies q p n ,  Utterly Failed to 

Address. 

for the t r ia l  courts to impose the concurrent sentences they did. 

The t r ia l  murt in Whitney was free t o  determine another punishment 

for Whitney's criminal activity other than the impsition of four 

concurrent four and one-half (4%) year sentences, ie. 

sentence which Whitney had served (426) days already on,the t f  id1 

court muld have imposed a sentence of (426) days thereby 

Is that N o  Where in any case was it required or mandatory 

i 

/ 
As 'to the 

- -  

terminating that sentence so that neither it nor the 'Credit for I -_ 
time served' muld be a factor incorporated into the new sentence 

imposed'or Whitney could have waived h is  cred,it t h e  served 
f 

PRANGLER-vs-STATE, 470 So.2d 105 (Fla. 2d DCA 1985). the court could 

have imposed concurrent sentences i n  the reminder of the cases w i t h  



credit consistent With Daniels,and both the Trial Court's 

intention as well as the legislative Mandate of 921.161(1) 

Fla. Stat. muld have been met. 

The petitioner in all the analogies she puts before the 

court, utilizes language which purports to establish as fact, 
_. 

that the trial courts,in the cases relied upon by the state, wre ., ' - -  
in a position where No Other Sanction Was Possible. This muld be 

and is ludicrous! 

Florida Legislature has provided a spectrum of alternatives 

under 921.187 Fla. Stat. it is incumbent upon the trial court's to 

excercise creativity whpn determining the sentence to be imposed 

against any partimlar defendant. Moreover, it is substantive 

that the senteqce imposed at final sentenceng utilizes an application 

of section 921.161(1) Fla. Stat., that produces an effect consistent 

with what any particular defendant is lead to beleive "Credit for 
a 2  time served" means, as determined by legislative intent, 

t 

The Whitney Court refers to Dates of Arrests as determined. by 

the service of warrants against Whitney. This information was 

utilized by the Trial court to determine howmch time Whitney - 
served in Each Case before final sentence was hposed. 

d e  Respondent returns this Court to the analogy the respondent 

. 
' \  

put before this court previously in this brief. Consistent with 

Whitney. 

-qingle offense relative to a specific criminal act or episode. 

After remaining in jail for (90) days the State files a Second 

charge relative to the same criminal Act or episde, (10) days later 

Lets assume a deferdant is arrested and charged with a 
I, 



the matter is brought before the court for f inal  disposition 

and pursuant to negotiation which call for the imposition of 

tsm Concurrent sentences of five (5) years w i t h  "credit -- for a l l  

t h e  - served", the court imposes two concurrent five(5) year 

sentences with "credit for a l l  time served". When the actual ---- 
sentence is reduced to writing, the defendant's concurrent 

sentences w i l l  produce an effect  which amounts to five(5) years 
- -  

w i t h  an actual reduction in term of ten (10) days. I n  that uMer . 
/ Whitney Supra, Harris Supra, Keene Supra, Smith Supra, - Bush Supra, 

Knight Supra, a defendant is entitled t o  Only that credit for time 

spent incarceratkd under that particular offense. This muld be 'f ,. 
and is absurd where - a l l  time served before f inal  sentence,is jus t  

that, time s q e d  before f inal  sentence. And it is irrelevant as 

to i f  the time credit was served before the carmission of another 

crime before the court or when the arresting Document was fi led.  

921.161(1) Fla. Stat. Mandates credit for t ime served before 

sentence, therefore, all time served before f inal  sentence, must 

be applied t o  effectuate a reduction i n  "Overall Cumualultive 

Sentence" q a l  to  the actual t h e  served. SEE: DANIELS SUPRA 

for any other application renders Meaningless the legislative 

directive of 921.161 (1) Fla. Stat. where application consistent 

w i t h  WHITNEY SUPRA, are t o  the Effective Denial of Same Portion 
' \  

. 

of Credit For Time Served. 

-,. !* Prior to  concluding this brief the respondent wuld note the 

following; 

. 



In STATE-vs-SMITH, 525 S0.2d 461 (Fla. 1st DCA 1988) that 

murt stated ImIxR ALIIA: 

"THE APPELISIT IN SMITH DID NOT ATTEMPT TO 
EXPLAIN WHY W H I ~ ~ N O T  m L L L N G  BUT 
MERELY RELIED UPCN DANIELS". -_ 

The Respndent here, has Prima Facie established why Daniels 1 - -  
Supra, must contrbl and Whitney must be disapproved. 

Wh&tney, through its history returns to Shepard Supra, a5d 
* ,  

1 Green Supra, via, Yohn Supra. 

t h i s  court disapproved those holdings when deciding Daniels Supra 

(Daniels 11). 

This authority is mere dictum where 

F 

In Harris-vs-State, 557 So.2d 198 (Fla. 2d DCA 1990) that court 

clearly mis-sQted the facts in Daniels-vs-State, 477 So.2d 1 (Fla. 

4th DCA 1985) SEE Also (EX-H) t h i s  Appendix. 

Nor does the matter rest in sentences being 

certainly Daniels were Not! - (-hasis Added). 

BUSH-vs-STATE, 519 So.2d 1014 (Fla. 1st DCA 

co-terminous , 

1987) also mis- 

states the facts of Daniels as does the Petitioner relying upon 

Bush in herbrief. 

does Whitney, in that Bush relies upon Whitney. 

Mreover, Bush relies upon the same dictum as - 

KEENE-vs-STATE,~~~ S0.2d 592 (Flq .2d DCA 1986) that Court stated 
f ' \  

INTER ATJIA; 

"RECEIVING c0"T SENTENCES AT THE SAME 

BE APPLIEDT?%!INST A I L  S-CES'.' 

\ 
- I  TIME DOES NOT MANDI\TE THAT LONGEST JAIL -IT 

921.161(1) Fla. Stat. does mandate an application which 

produces -reduction in term &a1 to the time served before final 

sentence. 



Finally respondent points t o  the m u n t  of gain t i m e  that  he 

had to his  credit a t  the time he terminated his initial incarcerated 

portion of the original probationary s p l i t  sentence Broward County 

Case # 89-015883 CF-10 
-. 

This Court in STATE-vs-GREEN, 547 So.2d 925 (Fla. 1989) has 

decided that G a i n - t k  received on the original incarcerated portion 

of a probationary s p l i t  sentence is the F'UNCTIONAL EQUMLENT TO 
- -  

TIME SEIIVED. 

1 of a probationary split sentence, a defendant is enti t led to that 

Therefore, upon revocation of probation that is a part 
\ 

credit  under 921.161 (1) F.S. 
'c 

Wreover, In STATE-VS-GREEN SUPRA, the court went on to express 

that such credit is dependant upon good behavior w h i l e  incarcerated 

i n  prison N o t  p n  satisfactory behavior a f te r  a defendant is released 

from prison t o  begin the probation portion of the split sentence. 8 

/- 

Because the Appellant's violation of probation was before 

Septevnber 1, 1990. The Court is bound by STATE-VS-GREEN 1'N.that the 

subparagraph (6) of section 948.06 F.S. in effect  a t  the t h e  of-the 

appellant's violation of probation states that  the t r ia l  Judge can 

take a violaters gain t i m e  only i f  no l a w  t o  the contrary exists. - 
STATE-VS-GREEN, SUPRA is such a l a w  to the contrary and accordingly 

s 

the t r i a l  judge is bound by the requirements of STATE-VS-G€W~N,SUPRA 
' \  

and the appellant is entitled to  his f u l l  credits for gain time under 

921.161(1) F.S. and pursuant to DANIELS SUPRA those total credits 
I, 

. 

, e  

0 



The Respondent muld further N o t e  that legislature has 

provided another alternative for the t r i a l  court t o  u t i l i ze  

when constructing sentencing. And that  is for violation of 

probation ccaranitted subsequent to Septanberil, 1990. The t r ia l  

Courts are free to for fe i t  pr&viously earned credits as  rea l ized  
-_ 

during the i n i t i a l  incarceration. - -  

t 

I 

'. 

. 



The Respondent concludes by stating that this Court should 

answer the certified question cited as PERKO-vs-STATE, 16  F L W  

(d) 194 (January 16, 1991) in the "?IVF,,- where it is P r b  

Facie established in t h i s  brief,  that in the case of concurrent 

sentences RANIEL SUPRA controls and is Not - distinguishable frm 

the facts of the case a t  B a r  other than that the credit  i n  question 

;inc'orporates GREEN factors. 

functional equivalent of time spent in prison. 

Which this court has held are the 

The Respondent further contends that  this court should clarify 
,. 

the proper application of section 921.161(1) Fla. Stat. so that the 

confusion that has existed as  to applying j a i l  credits, for the 

past (18) years, w i l l  come to an end. 
? 

Tm wrkable applications can be found i n  this brief a t  pages 

20 & 21. 

. 
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