
No. 7 7 , 3 4 5  

THE FLORIDA BAR, Complainant, 

vs * 

STJSAN M ,  ROSEN,  Respondent. 

[November 5 ,  1 ,0921 

PER CUR1XI.I. 

This disciplinary proceeding is before  us on complaint of 

The Florida Bar and t h e  referee's repor t  recommending that the 

Respondent, Susan M .  Rasen, be suspended f r a n  t h e  p r a c t i c e  (3: l a w  

f o r  two years for alleged e t h i c a l  v i g l a t i o n s .  We have 

j u r i s d i c t i o n  and approve the recommended disciuline* 1 

. + 
-! 5. Art. V, § 1 5 ,  Fla. Cons t .  



The referee made t h e  following findings of f a c t .  The 

Respondent was suspended from the practice of law on April 13, 

1984, as a r e s u l t  of a felony convic t ion  f o r  grand theft and 

breaking and entering. She was reinstated t o  the prac t ice  of law 

by t h i s  Court on February 11, 1988. Pursuant to that 

reinStatement, she was placed under a rehabilitation c o n t r a c t  

with the Florida Lawyer's Assistance Program and was placed on 

probation f o r  three years. The Respondent violated her probation 

by failing to attend meetings required by her rehabilitation 

contract. As a r e s u l t  of t h i s  v i o l a t i o n ,  Respondent's 

rehabilitation contract was extended from February 11, 1991, to 

April 15, 1 9 9 2 .  

I 

,# 
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The referee further found t h a t  t h e  instant complaint arose 

out of an investigation by The F l o r i d a  Bas into t h e  affairs of 

Anthony Paterna, an attorney who was subsequently disbarred. 

Dur ing  that investigation, the Bar determined that the Respondent 

h a d  issued Seven c h e c k s  from h e r  trust account ,  totaling 

$18,002.65, t h a t  were subsequently dishonored f o r  insufficient 

funds; t h a t  another check was determined to be a forgery and was 

dishonored f o r  insufficient funds; and that all eight c h e c k s  w e r e  

subsequently p a i d  e i t h e r  by the Respondent o r  when re-presented 

to t h e  bank. Further, the Respondent failed to produce a 

rece ip ts  and disbursements journal, client ledger cards ,  and bank 

and client reconciliation records, as requested by The Florida 

t Bar. Finally, in mitigation, t h e  refsree found that nr3 client 

i had  filed a complaint against t h e  Respondent alleging 
m 
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misappropriation of client funds and/or trust account  

irregularities or neglect of any client matters. 

On these findings, the  referee concluded t h a t  t h e  

Respondent was guilty of vialating t h e  following Rules Regulating 

t h e  Flor ida  Bar: rule  3 - 4 . 3  (commizsion of an act that is 

unlawful or contrary to honesty and justice); rule 5-1.1 

(misappropriation of client funds) ;  and rule 5-1.2(b) (failure to 

maintain cer ta in  trust account records). 

misconduct and t h e  Respondent's prior disciplinary history, t h e  

referee recommended that she  be suspended frm the practice of 

law f o r  t w o  years and be assessed costs in t h e  amount of 

$ 2 , 1 4 1 . 5 6 .  

Based on this 

Respondent argues f o u r  points on rl;view: (1) that this 

cause should be dismissed because the audit was not proper under 

t h e  rules; ( 2 )  that por t i ons  of t h e  referee's findings of f a c t  

are improper;  ( 3 )  that t h e  referee's legal c o n c l u s i o n s  are 

unwarran ted ;  and ( 4 )  that the two-year suspension is an 

inappropriate s a n c t i o n  under the circumstances. For the reasons 

discussed below, we find each of these arguments to be without 

merit. 

In t h e  Respondent's first argument, s h e  asserts t h a t  t h i s  

cause should be dismissed because t h e  Bar's audit was predicated 

on nothing nore than the auditor's 3 u t  feeling t h a t  a valid 

t r a n s a c t i o n  "didn't look right" and was n o t  p r o p e r l y  authorized 

? under r u l e  5-1.2(d), R u l e s  Regulating The Florida Bar. We 

disagree. The record reflects that the audit proceedings in this 
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case' were properly i n i t i a t e d  by t h e  Bar's auditor. 

investigating the  account of Anthony P a t e r n a ,  the a u d i t o r  found 

In 

that the Respondent had written a $10,000 check from her trust 

- account as a loan to Paterna. Because loans from one trust 

a c c o u n t  t o  another are  unusual and because of the numerous 

discrepancies involving Paterna's account, the a u d i t o r  became 
I 

susp i c ious  of t h e  $10,000 t r a n s a c t i o n  and requested Respondent's 

r ecords  through a grievance committee. 

specifically allows the Bar t o  conduct an audit when it is 

requested t o  do so by a g r i evance  committee. The witness 

subpoena requiring the Respondent to appear before the auditor . 

was properly issued by Grievance Committee 11"E" under authority 

g f  its c h a i r .  We are n o t  persuaded by Respcndent's argument that 

t h e  grievance committee subpoena was merely a ministerial a c t  and 

w a s  i n s u f f i c i e n t  under the rules to c o n s t i t u t e  a n  appropriate 

a u d i t  request. 

Rule 5-1.2(d)(7) 

Respondent n e x t  contends t h a t  t h e  referee's findings of 

f a c t  are improper because there was never an adjudication that 

her probation was violated and because she  did not " f a i l "  to 

produce t r u s t  account records as found by the referee. 

to Respondent, h e r  probation w a s  extended through an  agreemen,t 

r a t h e r  than a p r o b a t i o n  v i o l a t i o n  adjudication. Further, s h e  

states that s h e  was unable to produce  t h e  requested records  

because Paterna, with whom she  shared an o f f i c e ,  denied her 

According 

1 access to them. 
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A referee's findings of fac t  are presumed correct and will 

be upheld by t h i s  Court unless they are clearly erroneous or 

without support in the record. The Florida Bar v.  Scot t ,  566 So. 

26 765 (Fla. 1990); The Florida B a r  v .  Colclouqh, 561 So. 2d 1 1 4 7  

I (Fla. 1 9 9 0 ) ;  The Florida B a r  v.  Bajoczky, 558 So. 2d 1022  (Fla. 

1990). In applying that standard here, we note that t h e  referee 

in t h i s  case was also t h e  referee i n  Respondent's earlier 

disciplinary action and, as such ,  was intimately familiar with 

t h e  proceedings in that case. 

an official adjudication that the Respondent v io la t ed  her 

probation,.the record reflects t h a t  her probation was, in f a c t ,  

violated and that she agreed to t h e  extension of her probation. 

As to her: failure to produce trust account records, rule 5- 

1.2(b), Hules Regulating Trust Accounts, requires an attorney to 

"maintain" minimum t r u s t  accounting records. Such a mandate 

p laces  a duty on t h e  Respondent, in her special position of trust 

3 s  a m e m b e r  of t h e  Bar, t o  maintain t h e  safety and integrity of 

her trust accounting records. The Respondent knowingly left h e r  

t r u s t  account records in t h e  care of Paterna's secretary even 

though Paterna was under investigation by t h e  Bar. Under t h e  

circums<ances, w e  cannot  say that: the referee's findings of f a c t  

are clearly e r roneous  or without support in the record. 

Although there may not have been 

The Respondent also contends thai portions of t h e  

referee's legal conclusions are unwarranted. The Respondent 

argues t h a t ,  because s h e  never  improperly us2d funds from her 

t r u s t  account to a client's detriment, the referee erred in 
V 
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finding no difference between the  issuance of worthless checks 

and the misuse of client funds. Respondent bases this argument 

primarily on the  c o n t e n t i o n  that no client funds were in her 

trust account  at t h e  time t he  checks were written. We find t h i s  * 

f to be a distinction without a difference, Respondent wrote a 

number of the worthless checks on the assumption that client 

funds would be deposited in her trust account. Consequently, s h e  

misused her t r u s t  account by writing checks  from that account  

before  t h e  funds were properly deposited. We note, however, t h a t  

even if Respondent's conduct had not involved client funds, h e r  

issuance of worthless checks still constituted unethical conduct. 

T h e  issuance of worthless checks  subjects the Respondent to 

prf?fess iona l  discipline because  such  conduct is violative of the 

law and is contrary to honesty and justice. The Florida Bar v .  

DaT?.is, 3 6 1  So. 2d 1 5 9  (Fla. 1 9 7 8 ) .  

Finally, Respondent argues that the referee's suggested 

two-year suspension is inappropriate. She contends that a public 

reprimand is a more appropriate sanction under t h e  f a c t s  of this 

case. As noted by t h e  referee, this Couzt deals more severely 

with cumulative misconduct than isolated misconduct. The Florida 

Bar v .  C o u t a n t ,  5 6 9  S o .  2d 4 4 2  (Fla. 1 9 9 0 ) ;  The Florid6 B a r  v .  

Rern,  4 2 5  So* 26 5 2 5  (?la. 1 9 5 2 ) ;  The Florida 3ar v ,  V e r n e l l ,  3 7 4  

conduct, t h e  Respondent was previously suspended by this Court 

t o r  grand t h e f t  and breaking and entering. Upon reinstatement, 

s h e  failed to adequately comply with t h e  ccnditions of her 
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reinstatement contract .  Given the Respondent's previous 

disciplinary history, we find a two-year suspension to be an 

appropriate sanc t ion .  

Accordingly, we hereby suspend the Respondent, Susan M. 

Rosen, from t h e  practice of law f o r  twenty-four months and 

thereafter until she establishes proof of rehabilitation. 

Suspension shall be effective thirty days from the date of t h i s  

opinion, to allow the  Respondent to close out her existing 

practice. 

business and shall promptly take all steps necessary to ensure 

that the interests  of her existing c l i e n t s  are safeguarded. 

Judgment fo r  casts in t h e  amount of $2,141.56 is hereby entered 

aga ins t  the  Respondent, for which sum let execution issue. 

From the date of t h i s  opinion,  she shall accept no new 

It is so ordered. 

BARKETT, C.J., and OVERTON, McDONALD, SHAW, GRIMES, KOGAN and 
W D I N E ,  JJ., concur, 

THE FILING OF A MOTION FOR REHEARING SXALL NOT ALTER THE 
EFFECTIVE DATE OF THIS SUSPENSION. 
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Original Proceeding - The Florida Bar 

John F. Harkness, Jr., Executive Director and John T. Berry, 
Staff Counse l ,  Tallahassee, Florida; and P a u l  A .  GrossI Bar 
Counsel, Miami, Flor ida ,  

f o r  Complainant 

John H. Faro, Boca Raton, Florida; and John A .  Weiss, 
Tallahassee, Florida, 

f o r  Respondent 
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