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IN THE SUPREME COURT OF FLORIDA

RANDY BOYD,
Petitioner,
vs. CASE NO.: 77,347

STATE OF FLORIDA,

Respondent.
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STATEMENT OF THE CASE AND FACTS

Petitioner, while on probation, committed several other
criminal offenses. The Petitioner pled to several of these
offenses and when he appeared for sentencing, a guidelines

scoresheet was prepared in which legal constraint points were

assessed for each of the offenses for which the Petitioner was
being sentenced.

Petitioner appealed to the Fifth District Court of
Appeal and argued that there was no authority for applying a
multiplier to the legal constraint points. In his case, the
Fifth District Court of Appeal affirmed and certified to this
Court following question as being of great public importance:

DO FLORIDA'S UNIFORM SENTENCING GUIDELINES

REQUIRE THAT LEGAL CONSTRAINT POINTS BE

ASSESSED FOR EACH OFFENSE COMMITTED WHILE

UNDER LEGAL CONSTRAINT?

This is the same question which was certified to this

Court and is currently pending resolution in Flowers v. State,

Supreme Court Case No. 76,854.

Petitioner filed a timely petition to invoke discre-

tionary review.




SUMMARY OF ARGUMENT

The guidelines scoresheet provides that if a defendant
is being sentenced for an offense which he committed while on
probation, he is to be assessed points for being under legal
constraint. There is no provision in the guidelines for applying
multiple legal constraint points based on the number of offenses
committed while on probation. The Fifth District Court of Appeal
has in essence created a multiplier for legal constraint points

which they had no authority to do. The answer to the certified

question herein must be a resounding no.




ARGUMENT

FLORIDA'S UNIFORM SENTENCING SENTENCING
GUIDELINES DO NOT PERMIT THAT LEGAL
CONSTRAINT POINTS BE MULTIPLIED FOR EACH
OFFENSE COMMITTED WHILE UNDER LEGAL
CONSTRAINT.

Petitioner, while on probation, committed several other
criminal offenses. Petitioner pled to several of these offenses
and when he appeared for sentencing, a guidelines scoresheet was
prepared in which legal constraint points were assessed for each
of the offenses for which Petitioner was being sentenced. The
effect of applying the multiplier to the legal constraint points
was to increase the recommended guidelines sentence for
Petitioner. On appeal, the Fifth District Court of Appeal
affirmed the use of a multiplier for legal constraint points and
certified to this Court the qguestion of whether a multiplier is

proper.

In Gissinger v. State, 481 So.2d 1269 (Fla. 5th DCA

1986), the defendant was serving probation for aggravated child
abuse when he committed a new offense of resisting arrest with
violence. In preparing the guidelines scoresheet, the aggravated
child abuse offense was designated as the primary offense at
conviction because it was the offense which when scored resulted
in the most severe sanction. Fla.R.Crim.P. 3.701(d)(3). On
appeal, Gissinger argued that legal constraint points should not
have been scored because the defendant was not on probation for

the primary offense. The Fifth District Court of Appeal rejected




the claim recognizing that the legal constraint provision did not
clearly state whether "legal status at the time of the offense"
referred to only the primary offense or to any offense at con-
viction. Despite the lack of clarity in the rule, when read in

pari materia with the stated purpose of the guidelines to achieve

uniformity in the sentencing, the Fifth District Court of Appeal
concluded that legal status at the time of the offense should be
scored for any offense for which the defendant is being sen-
tenced, which was committed while under legal constraint. In

Walker v. State, 546 So.2d 764 (Fla. 5th DCA 1989), the Court

took this logic one step further and created a legal status
multiplier in those cases in which the defendant committed
several offenses while on a single probation. The Fifth District
Court of Appeal reaffirmed its holding in Walker in the instant
case but certified the question to this Court. Petitioner
submits that the Fifth District Court of Appeal had no authority
to create such a multiplier.

The key issue to be decided by this Court is whether
the legislature intended that a multiplier be applied when
calculating legal constraint points. Petitioner asserts that the
answer to this question is no. Initially, it must be noted that
the guidelines scoresheet itself does not provide a mechanism for
multiplying legal constraint points. In determining the legisla-
tive intent, one needs only to examine the legislature's treat-
ment of similar scoresheet factors. For instance, the amended
rule of victim injury points permits victim injury points for
each injured victim and for each count in which victim injury is
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an element of the offense. See Committee Note, Fla.R.Crim.P.
3.701(d) (7) (1987 and 1988 amendments). Indeed, this Court has
amended the sentencing guidelines scoresheet and forms including

form 3.988(g), Category seven: Drugs. In re: Florida Rules of

Criminal Procedure 3.701 and 3.988 (sentencing guidelines), 15

FLW S210 (Fla. April 10, 1990), revised on motion for clarifica-

tion, 15 FLW S458 (Fla. September 6, 1990). The newly-approved
guidelines form for category seven provides clearly on the face
of the scoresheet a mechanism by which victim injury is multi-
plied by the number of victims. No such corresponding provision
for multiplying legal status points appears on the face of the
guidelines scoresheet.

Additionally, on several of the scoresheet categories,
the legislature has clearly provided for multipliers to enhance
prior offenses. Specifically, on the category one scoresheet, a
multiplier is to be used for prior DUI convictions. On a category
three scoresheet, there is a provision for prior category three
offenses. On the category five scoresheet, there is a provision
for prior category five offenses. And finally, on a category six
scoresheet, there is a provision for prior convictions for
category six offenses. Nowhere in the guidelines or the commit~
tee notes thereto is there such a provision for a legal status
multiplier. Petitioner submits that the maximum "expressio unius
est exclusio alterius” applies in the instant situation. Where
the legislature has specifically provided for multipliers in
other areas of the guidelines scoresheet, the absence of any
multiplier in the legal status category must be assumed to be
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intentional.

As noted by Judge Cowart in his dissent in the instant
case, the focus of the legal constraint factor is the defendant's
legal status, a continuing condition, and not on the offense
which relates to a point of time with respect to the legal
status. Judge Cowart then gave other cases to illustrate by
analogy what is intended in the legal constraint category.

In Miles v. State, 418 So.2d 1070 (Fla. 5th DCA 1982)

the defendant was charged in two separate cases with aggravated
assault, released, and ordered to appear before the trial court
at one time and one place for a pre-trial conference. When the
defendant failed to appear on that date he was charged with two
counts of willfully failing to appear for the pre-trial confer-
ence. On appeal, the Fifth District Court of Appeal reversed on
conviction, rejecting the state's argument that the emphasis
should be on each of the original criminal cases for which Miles
failed to appear. Rather, the Court recognized that the essence
of the charge was Miles' failure to appear which occurred but one
time even though it related to to different cases.

In Hoag v. State, 511 So.2d 401 (Fla. 5th DCA 1987),

rev. denied 518 So.2d 1278 (Fla. 1987) the defendant left the

scene of an accident in which four persons were injured and one

person was killed. Hoag was convicted of five counts of leaving
the scene of an accident involving injuries or death. The Fifth
District Court of Appeal reversed four of the convictions on the
grounds that the focus of the criminal conduct was on leaving the

6




scene of an accident and there was but one accident, one scene of
an accident, and one leaving of that scene, one time by the
defendant.

Finally, in Burke v. State, 475 So.2d 252 (Fla. 5th DCA

1985), rev. denied 484 So.2d 10 (Fla. 1986), the Fifth District

Court of Appeal held that giving three altered dollars bills to
one person at one time constituted but one criminal act of
uttering a forged instrument.

Applying the logic of these cases to the instant case,
the focus of factor four on the guidelines relates to a defen-
dants status as being under, or not being under, legal con-
straint, and not on the number of offenses that he committed
while on or under legal constraint.

By permitting a multiplier for legal constraint points,
the Court in essence permits "double dipping". The offenses for
which the accused is being sentenced are already scored as either
primary offenses or additional offenses at conviction. However,
the same offenses then are used to calculate multiple legal
constraint points. Surely, the legislature never intended for
such "double dipping”. To allow this to occur is in essence to
eviscerate the sentencing guidelines.

This Court has the benefit of knowing what the position
of the sentencing guidelines commission is with regard to this
issue. Pursuant to Section 90.202(6), Florida Statutes (1989)
this Court may take judicial notice of a petition currently
pending before this Court. In Supreme Court Case No. 76,683, the
Florida Sentencing Guidelines Commission is petitioning this
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Court for a revision to the sentencing guidelines. Paragraphs
eight through ten of this petition discuss the issue of assessing
multiple legal constraint points. The commission has proposed a
committee note to clarify the commission's intent with regard to
this issue. The new rule will state:

Legal status points are to be assessed where
forms of legal constraint existed at the time
of the commission of offenses scored as
primary or additional offenses at conviction.
Legal status points are to be assessed only
once whether there are one or more offenses
at conviction.

The comment to this new rule states:

The purpose of this revision is to clarify

the original intent that legal constraint is

a status consideration and is not to be

considered a function of the number of

offenses at conviction.

(A copy of the petition is attached as an appendix hereto).
Thus, it is clear, that the decision of the Fifth District Court
of Appeal in the instant cases is at odds with the intention and
spirit of the guidelines themselves.

In summary, Petitioner arques that the guidelines do
not permit points for legal constraint to be multiplied by the
number of offenses for which the accused is being sentenced which
were committed while he was on legal constraint. The concept of
legal constraint points focuses solely on the defendant's status
as being under or not being under legal constraint. The legisla-
ture never intended for a multiplier to be used in calculating
legal constraint points. Therefore, this Court should answer the

certified question in the negative. Consequently, Petitioner'’'s
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. sentence must be vacated and the cause remanded for sentencing

under a corrected scoresheet.




CONCLUSION

Based on the foregoing reasons and authorities, Peti-
tioner urges this Honorable Court to answer the certified ques-
tion in the negative and rule that in calculating legal con-
straint points, a court may not employ a multiplier based on the
number of offenses committed while on legal constraint. The
decision of the District Court must be quashed and the cause
remanded with instructions to vacate Petitioner's sentences and

remand for resentencing under a properly calculated scoresheet.

Respectfully submitted,

JAMES B. GIBSON
PUBLIC DEFENDER
SEVENTH JUDICIAL CIRCUIT

Mochiel 4 Bock

MICHAEL S. BECKER
ASSISTANT PUBLIC DEFENDER
FL BAR # 267082

112 Orange Avenue, Suite A
Daytona Beach, FL 32114
Phone: 904/252/3367
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing has been hand delivered to the Honorable Robert A.

Butterworth, Attorney General, 210 N. Palmetto Ave, Suite 447,

Daytona Beach, FL 32114 in his basket at the Fifth District Court

of Appeal and mailed to: Randy Boyd, No. 340417, P.O. Box 699,

Sneads, FL 32460, this 5th day of March, 1991.

MICHAEL g. BECKER

ASSISTANT PUBLIC DEFENDER
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IN THE'DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT JANUARY TERM 1991

. NOT FINAL UNTIC THE TIME EXPIRES
RANDY BOYD, : TO FILE REHEARING MOTION, AND,
" IF FILED, DISPOSED OF, ‘

Appellant,
v. ' CASE NO. 90-934

STATE OF FLORIDA,

‘APPeHee. | RECE‘VED

f . 17 591

.Opinion filed January 17, 1991

) C
Appea] from the C1rcu1t Court , S , PUBLIC DEFENDER ?)\SFH'E
for Orange County, o 7u1mR APP.
.Jeffords D. Miller, Judge. .

- James B. Gibson, Public Defender,
and Paolo G. Annino, Assistant Public
Defender, Daytona Beach, for Appellant.
. Robert A. Butterworth, Attorney General,

Tallahassee, and David G. Mersch,
Daytona Beach, for Appellee. |

" PER CURIAM.

. We affirm the 16wer'court; however, as in B?owers‘u.lsﬁug, 567 So. 2d 1055:

(F1a. 5th DCA 1990), we certify to the supreme court the following QUeStion:
DO FLORIDA'S UNIFORM SENTENCING GUIDELINES»REQUIRE THAT

LEGAL  CONSTRAINT POINTS BE ASSESSED FOR EACH OFFENSE
COMMITTED WHILE UNDER LEGAL CONSTRAINT7

PETERSON, GRIFFIN, and DIAMANTIS, JJ., concur.




. SUPREME COURT OF FLORIDA -

FLORIDA RULES OF CRIMINAL PROCEDURE : . . .~ CASE,(NO. 76,683
re SENTENCING GUIDELINES e .

(Rules 3.701 and 3.988)

The SENTENCING GUIDELINES - COMMISSION petltlons this Court
for revisions to the sentencing. guldellnes to conform the rule to
recent statutory enactments ‘and .to revise certain portions of the

. and penalties for therapeutic

- rule to clarlfy the 1ntent “of . the Comm1551on and would allege.

'{f*i;*ftThe 1990 Florlda{Leglslature‘created ‘new crimes subject‘

- "to the- sentenclng .guidelines.- ‘One of ‘the new crimes

will require an amendment to Florida Rules of Criminal

" Procedure 3. 701(c), and the -form appearing at Rule

3.988(b), Florida Rules of Criminal Procedure, while :
another of the new crimes was placed in a chapter of
the Florida Statutes currently scored in the offense

. category for which the Sentencing Guidelines -Commission

recommends incorporation. The other new crimes are
recommended for inclusion’ in the all other felonies
category. No formel change to either Rule 3.701(c) or
the forms found at Rule _3.988-is necessary to
incorporate three of the-four new crimes 1n the
categorles 1ndlcated :

The 1990 leglslatlon subject to the sentenc1ng
guidelines is as follows: _

Ch. 90-70, §1, Laws of Fla. This * Rules 3.701(c)

bill creates new penalties for “and 3.988(b),
psychotherapists who engage in . Fla.R.Crim.P.
sexual misconduct with a client or . {category 2)

former client, an enhanced penalty .
for second and subsequent ofienses \
deceptions. The offense is a third

degree felony. Second and subse-

guent offenses are second degree

felonies. §491. Oll2 Fla. Stat.

(Supp. 1990).

Ch. 90-111, §6, Laws of Fla. This Rule 3.988(g),
bill creates new crimes for sale, Fla.R.Crim.P
gurchese, manufacture, delivery, or (category 7)




la;creates the offenses of commerc1al

ﬁ3posse551on with 1ntent to;sell ek
- purchase, ‘manufacture,or. dellver,-f“" '
a controlled substance ‘in, on, or -
- within 200 feet of the real prop- .
erty comprlslng 'a publlc housing - - . Ce e
facility,~a’ publlc or private col-". " - - .
lege, ‘university or- ‘other ipost- - ... 7 iloenil
- . secondary" educatlonal 1nst1tutlon;;j TS
or any PUbllC ‘park. i The™ Penaltles.@-;ﬁfﬁ__
.upon conviction are’ determlned in -
~accordance with the type of - _\
: controlled substance involved. \
'§893 13 Fla Stat (Supp 1990)

‘- Rule3.988(i), .
“Fla.R.Crim.P. ~j3_~f,",
(category 9) .. "

'-brlbery and rece1v1ng a“commerc1al

. agrees” to"accept ‘a beneflt wlth'
intent ‘to violate. @ statutory or
common law duty-as listed in.s.
838.15(1). ~Commercial bribery is

- committed where a person, knowing
that another is subject to a duty

" described in s. 383.15(1)- and with . -~
intent to influence the other per-
son to violate that duty, confers,
offers to confer, or agrees to con-
fer a benefit on the other. Both
offenses are third degree- felonles
§838 15, Fla. Stat (Supp 1990)

Ch. 90-306, 563, Laws of Fla. Thls"‘ 'Rule 3.988(i),

bill makes it unlawful for any per- Fla.R.Crim.P.
son to knowingly sell, rent, loan, (category 9)

give away, distribute, transmit, or

- show any obscene materlal to a

minor. - The new offense is a third

degree felony. 8§847.0133, Fla.

Stat. (Supp. 1990).

Legislation that should be incorporated into the \
guidelines by the Sentencing Guidelines Commission is
provided for the review and approval of the Court as
required by section 921.001(4)(b), - Florida Statutes
{1989). The Florida Legislature has given the Court
the ability to revise the statewide sentencing
guldellnes, without legislative approval, where the
Court certifies that the revisions are necessary to
conform the guidelines to previously adopted statutory
.-revisions. The preceding amendments are purely
pfocedural and are 1ntended to 1ncorporate legislative




d
~ the sentenc1ng guldellnes 'ls enhanced by the fact ‘th

changes regardlng crlmes subject to the sentenc1ng
gu1de11nes.,} . :

In addition to the revisions concerning recent
legislative 'enactments, the Sentencing Guidelines
Commission recommends two revisions to clarlfy the
intent of the Comm1551on in scorlng v1ct1m 1q3ury and
legal status. o o -

A 1987 revision to Rule 3.701{(d)(7), Florida Rules of
Criminal Procedure, was made to expand the definition
of victim injury. -In revising the rule and the
committee note, language that had been added to the
committee note the previous year was omitted. The
omitted language stated the intent of the Commission to
score victim injury points for each count: at conv1ct10n
regardless of the number of v1ct1ms.rﬁ:an~ SR

'As a result of that om1551on, recent case"law has held
. that where multlple offenses aré committed: ‘against ‘a ,
“single victim,” a cumulatlve 1n3ury should be con51dered_

and a single score- a551gned This" type of - scorlng
prov1des the potential for dlsparlty in. the scoring of ~
victim injury by resulting in a lower assessment where

" multiple.offenses are committed agalnst a'single victim

than would be scored for those same crimes 1f ColiLtEd
agalnst multiple victims. .
The cons;deratlon of cumulative injury to determine the
level of victim injury points to be assessed also
provides a potential for confusion. The current
structuring of -levels of victim injury will not readily
adapt to a consideratiomr of cumulative injury. The
Commission recommends that the committee note to Rule
3.701(d)(7), Florida Rules of Criminal Procedure, be '
amended to clarlfy the manner in which victim injury is
to be scored. Proposed language for a revision is
attached. :

Recent case law has held thet legel status povnts are
not-limited to a single assessment and can properly be
assessed for each offense committed while the defendant

‘was under legal constraint, regarcless of the number of

offenses at conviction. The scoring of multiple
assessments of legal status points was never intended
under the sentencing guidelines and disrupts the
structure by which sentencing criteria are weighed. It
is possible for legal staztus, when scored in multiple
essessments, to routlnely eyceec the weight assigned to
the offenses at conviction and prior record, contrer

to the 1ntent of he Commission.

L

The appllcatlon of the‘weighing process utilized un




- rer—

~-could be assessed'

10.

'.;iall'crlteria E
" sentence, " with the notable- ‘exception of legal status,

; " 'WHEREFORE the'
Court to make the rev151ons to the rule as requested

cored :in“th calculatlon of a recommended
have structured levels. ~ This structurlng establishes
the relative’ 1mportance of ;a particular. criteria,
allows for. the means to regulate 'the impact of a

particular’criteria on .a recommended.sentence and also

reflects a- recogn1t10n‘that*vary1ng'levels of- p01nts

By scorlng multlple assessments of legal “status p01nts
an alteration of the probablllty £ 1ncarceratlon not
intended by the Comm1551on ‘could pesult.: ;.Legal status
is a 51tuat10nal criteriaithat;is to ‘be | applled ‘only

‘. once and was ‘not. :intended. ‘to . be*a’: “function- of the: -
' number .of offenses commltted whlle.undertlegal '

ofclarlfy;the%

R
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Supreme Court Building
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01d Rule

(d)(7) This provision imple-~
ments the intention of the
commisslon that points for
victim injury be added for"
each victim injured during a
criminal episode or trans-'
action. The injury need not

‘be an element of the crime for

which' the defendant is convic-
ted, but {s limited to phys-
ical trauma. llowever, if the

victim- injury is the result of

a crime for which the defend-
ant has been acquitted, it
shall not be-scored. .

".each victim injured during

‘New Rule

Comments

- The purpose of this amendm
. is to provide consistency :.
" “the. scoring.of ivictim inju;
-by scoring for‘each ofEens:
‘conviction’ for:which v1ct11
‘injury can’ approprlately b
'scored whether commltted
agaxnst a sxngle victlm or

(d)(7) Thls provisxon 1mple-;

y?

criminal episode’ or.. transw

which the defendant is
ted, but is lxm;ted to phy
Lcal trauma. ;1 é




