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ARGUMENT AND RESPONSE I N  REBUTTAL TO ARGUMENT 
PRESENTED I N  THE ANSWER B R I E F .  

The Answer Brief  f i l e d  by ADJUSTCO argues t h e  m e r i t s  of t h e  

claim, r a t h e r  than the  c e r t i f i e d  ques t ion  and does s o  from the  

purported STATEMENT OF THE CASE AND FACTS throughout t h e  Brief  t o  

t h e  conclusion. 

The  Second D i s t r i c t  Court of Appeal e f f e c t i v e l y  recognizes 

i n  i t s  opinion t h a t  t h e r e  i s ,  i f  t r u e  a s  a l l eged ,  conduct on the  

p a r t  of A D J U S T C O  s u f f i c i e n t  t o  c o n s t i t u t e  a cause of a c t i o n  i n  

t o r t .  I t ,  however, c losed the  door t o  SIBLEY by ind ica t ing  t h a t  

h e  f a i l e d  t o  have t h e  key t o  unlock t h e  door and proceed. T h e  

k e y ,  of course,  being a c r imina l  convict ion of ADJUSTCO and i t s  

cohor t s  f o r  i t s  f r audu len t  misconduct. To say,  a s  ADJUSTCO does, 

i n  i t s  B r i e f ,  t h a t  a f raudulent  a c t  committed during t h e  course 

0 of claims i n v e s t i g a t i o n  i s  conduct pro tec ted  by t h e  Workers' 

Compensation Act is concluded l o g i c  and l ikewise  f l i e s  i n  the 

f ace  of t h e  major i ty  opinion of t h e  Second D i s t r i c t .  

Along these  l i n e s ,  i s  an i n t e r e s t i n g  case from t h e  

s tandpoin t  of i t s  ind ica t ing  t h a t  an agency i s  respons ib le  f o r  

appropr ia te  claims management and can be found l i a b l e  f o r  

improper a c t i o n s  taken during t h e  performance of i t s  du t i e s .  

That case i s  Flor ida  Insurance Guaranty Association v. Renfroe, 

568 So. 2d 9 6 2  (1 DCA 1 9 9 0 ) .  I n  t h a t  case F I G A  apparent ly  f a i l e d  

t o  t imely accept  and recognize t h e  se l f -enac t ing  na ture  of t h e  

Workers' Compensation Act. I n  t h a t  case ,  F I G A  argued t h a t  i t  

could not  be l i a b l e  f o r  bad f a i t h  a t t o r n e y ' s  f e e s  because i t  
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c o u l d  n o t  be found  l i a b l e  f o r  a c t i o n s  t a k e n  i n  t h e  p e r f o r m a n c e  of 

0 i t s  d u t i e s .  The  F i r s t  D i s t r i c t  C o u r t ,  i n  i t s  o p i n i o n  d i d  n o t  

f i n d  t h a t  a rgumen t  t o  b e  p e r s u a s i v e .  The C o u r t  went  o n  t o  s a y  

"an  award of bad f a i t h  fees s e r v e s  t o  p u n i s h  t h e  ca r r i e r  f o r  

i g n o r i n g  t h e  s e l f - e x e c u t i n g  n a t u r e  of F l o r i d a ' s  Workers' 

Compensa t ion  A c t . "  

As i n  t h e  c i t e d  case,  ADJUSTCO i n  t h e  p r e s e n t  case,  would 

u r g e  t h a t  i t  c a n n o t  be h e l d  l i a b l e  f o r  i t s  m i s d e e d s  t a k e n  i n  t h e  

p e r f o r m a n c e  of i t s  d u t i e s .  I t ,  l i k e w i s e ,  i g n o r e s  t h e  se l f -  

e x e c u t i n g  n a t u r e  of t h e  Workers' Compensa t ion  A c t  and  required 

many y e a r s  of l i t i g a t i o n  t o  r e s o l v e  S I B L E Y ' S  workers '  

c o m p e n s a t i o n  claim. 

ADJUSTCO presses i t s  a rgumen t  i n  i t s  Brief  a s  i f  i t  were 

p r e s e n t i n g  t h e  matter t o  t h e  t r i e r  of f a c t  and  n o t  a d d r e s s i n g  t h e  

na r row l e g a l  a rgumen t  and  s i n g u l a r  i s s u e  c e r t i f i e d  t o  t h i s  C o u r t .  

I t  would appear t h a t  ADJUSTCO is  c o n t i n u i n g  t o  l i t i g a t e  t h e  

workers '  c o m p e n s a t i o n  claim. 

@ 

The matter b e f o r e  t h i s  C o u r t  is n o t  t h e  q u e s t i o n  of SIBLEY'S 

Workers '  Compensa t ion  C l a i m  which h a s  l o n g  s i n c e  b e e n  c l e a r l y  

found  t o  b e  meri tor ious b u t ,  w h e t h e r  S I B L E Y  h a s  a separa te  cause 

of a c t i o n  f o r  a l l e g e d  f r a u d  committed d u r i n g  t h e  c o u r s e  of claims 

i n v e s t i g a t i o n .  ADJUSTCO s e e m i n g l y ,  c a n n o t  meet t h i s  i s s u e  head-  

o n  b u t ,  would r a t h e r  s a y  t h a t  a s  l o n g  a s  SIBLEY i s  r e c e i v i n g  h i s  

b e n e f i t s  u n d e r  t h e  A c t ,  t h a t  i t  c a n  c o n d u c t  i t s e l f  u n r e s t r a i n e d .  
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The matter  before  t h e  Court i n  t h e  c e r t i f i e d  ques t ion  i s  

l ikewise ,  no t  t he  philosophy of t he  Workers' Compensation Act and 

whether a balance has  been s t ruck  by t h e  b e n e f i t s  received by 

SIBLEY. Regardless of what t h e  Workers' Compensation Act was 

intended t o  do, i t  c e r t a i n l y  was never intended t o  allow one t o  

commit f raud simply a s  a balancing a c t .  

e 

The e n t i r e  mat ter  goes w e l l  beyond simply s t a t u t o r y  

cons t ruc t ion  of Sect ion 440.37, both s ides  of which have been 

argued i n  t h e  respec t ive  B r i e f s  f i l e d  here in .  Ins tead ,  i t  dea l s  

w i t h  a much more human ques t ion ,  t h a t  being whether S I B L E Y  has 

been denied access  t o  t h e  Court t o  seek r e d r e s s  f o r  t h e  gr ievance 

v i s i t e d  upon h i m  a t  t he  hands of ADJUSTCO. ADJUSTCO would urge 

t h a t  SIBLEY'S access  be r e j e c t e d ,  no t  because he cannot meet a 

t echn ica l  p re - r equ i s i t e  a s  ou t l ined  i n  t he  ques t ion  c e r t i f i e d  

but,  ADJUSTCO simply cont inues i n  i t s  o b s t i n a t e  p o s i t i o n  t h a t  

SIBLEY simply has  no grievance t o  pursue. That is the  same 

t h i n k i n g  t h a t  deprived SIBLEY of h i s  Workers' Compensation 

b e n e f i t s  f o r  the  many years  which were required t o  prove the  

mer i t s  of h i s  claim and t h e  two t r i p s  t o  t h e  F i r s t  D i s t r i c t  Court 

of Appeal. Now, ADJUSTCO would ask t h i s  Court t o  put  a merciful  

end t o  S I B L E Y I S  claim by answering t h e  c e r t i f i e d  ques t ion  

a f f i rma t ive ly .  Had ADJUSTCO shown f a i r n e s s  and p ropr i e ty  t o  

SIBLEY from t h e  beginning, t h e r e  would be no need f o r  a cry f o r  

mercy a t  t h i s  po in t .  
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I t  i s  a b s o l u t e l y  l u d i c r o u s  a s  s u g g e s t e d  i n  t h e  d i s s e n t i n g  

o p i n i o n  of  t h e  Second D i s t r i c t  Cour t  o f  Appeal i n  t h i s  matter 

t h a t  S IBLEY would e v e r  r e a c h  t h e  r e q u i r e d  t h r e s h o l d  i f  t h e  

c e r t i f i e d  q u e s t i o n  be g r e e t e d  a f f i r m a t i v e l y .  Must  a C l a i m a n t  

s u c h  a s  S I B L E Y  c o u n t  on a S t a t e  A t to rney  t o  p r o s e c u t e  h i s  claim? 

Fur thermore ,  what S t a t e  A t t o r n e y  g i v e n  what m u s t  be r ecogn ized  a s  

more i m p o r t a n t  law enforcement  issues,  i s  g o i n g  t o  p u r s u e  a 

c o r p o r a t e  e n t i t y  f o r  a s i n g l e  r e p o r t e d  a c t  o f  f r a u d u l e n t  conduct  

by a n  a g e n t  o r  employee i n  a f o r e i g n  j u r i s d i c t i o n ?  I t  would seem 

h i g h l y  u n l i k e l y .  

a 

T h e  m a j o r i t y  o p i n i o n  i n  t h e  Second D i s t r i c t  C o u r t  o f  Appeal 

d e p r i v e s  S I B L E Y  of a n  e q u a l  f o o t i n g  b e f o r e  t h e  Cour t  f o r  c i v i l  

remedies which a r e  en joyed  by o t h e r s  i n  t h e  S t a t e  of F l o r i d a  

w i t h o u t  r e q u i r i n g  t h e i r  be ing  r e q u i r e d  t o  f i r s t  o b t a i n  a c r i m i n a l  

c o n v i c t i o n  of t h e  d e f r a u d i n g  p a r t y .  

T h e r e f o r e ,  t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  be answered i n  t h e  

n e g a t i v e  and SIBLEY s h o u l d  be a l lowed  t o  p u r s u e  h i s  remedies f o r  

r e d r e s s  f o r  w h a t  h a s  c l e a r l y  been r ecogn ized  a s  t o r t i o u s  conduct  

on t h e  p a r t  o f  ADJUSTCO.. .conduct  which unden iab ly  f a l l s  beyond 

t h e  purv iew of  t h e  Workers '  Compensation A c t .  

s u b m i t t e d ,  
n 
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