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C E R T I F I E D  OUESTION:  

A S  PRESENTED BY THE FACTS I N  THIS C A S E ,  I S  
THE C O M P U L S O R Y  D R U G  T E S T I N G  OF POLICE 
O F F I C E R S  A MANDATORY S U B J E C T  O F  C O L L E C T I V E  
B A R G A I N I N G  OR,  I N  T H E  A L T E R N A T I V E ,  MAY A 
G O V E R N M E N T A L  ENTITY REQUIRE I T S  P O L I C E  
O F F I C E R S  TO S U B M I T  T O  DRUG T E S T I N G  WITHOUT 
H A V I N G  F I R S T  E N T E R E D  I N T O  C O L L E C T I V E  
B A R G A I N I N G  R E G A R D I N G  T H E  S U B J E C T ?  

I. THE F L O R I D A  C O N S T I T U T I O N ,  ARTICLE I, 
SECTION 6 PROVIDES A FUNDAMENTAL R I G H T  T O  
BARGAIN C O L L E C T I V E L Y ,  WITH T H E  E X C E P T I O N  
O F  T H E  R I G H T  T O  S T R I K E ,  F O R  P U B L I C  
E M P L O Y E E S  I N  FLORIDA.  

The Third D i s t r i c t  C o u r t  of Appeal en banc dec is ion  i n  

c i ty  of Miami, v. F.O.P. ,  M i a m i  Lodqe 20 ,  571 So.2d 1309, 1320  

(F la .  3rd  D C A  1990) analyzed the issue of whether or no t  d rug  

t e s t i n g  of p o l i c e  officers was a mandatory topic of co l l ec t ive  

bargaining and whether or not  t h e  implementation of this program 

is s u b j e c t  t o  c o l l e c t i v e  bargaining.  In its a n a l y s i s  t h e  court  

recognized: 

t h a t  t h e  r i g h t  t o  b a r g a i n  is a fundamental 
r i g h t  g u a r a n t e e d  t o  publ ic  employees by t h e  
F l o r i d a  C o n s t i t u t i o n  and as such r e q u i r e s  a 
s h o w i n g  o f  s p e c i a l  c i r c u m s t a n c e s  or a 
c o m p e l l i n g  s t a t e  i n t e r e s t  t o  j u s t i f y  its 
abridgment. Id. a t  1328, fn. 17. 

Assuming a r s u e n d o  t h a t  a b a l a n c i n g  test between t h e  

fundamental r igh t  t o  bargain of employees v e r s u s  special 
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c i r c u m s t a n c e s 1  o r  a c o m p e l l i n g  s t a t e  i n t e r e s t  t o  j u s t i f y  

abridgment of t h i s  fundamental r i g h t  is t h e  c o r r e c t  test t o  use, 

t h e  e n  b a n c  c o u r t  creates a p u b l i c  p o l i c y ,  a l l e g e d l y  in an 

at tempt  t o  s t o p  t h e  'Iexpansion of s u b j e c t s  of bargain ing  in t h e  

p u b l i c  sector" (see, C i t y  of M i a m i ,  supra, a t  1328, fn.  18), and 

f i n d s  t h a t  t h e  i s s u e  of drug t e s t i n g  of p o l i c e  o f f i c e r s  is 

"central t o  t h e  operat ion of t h e  pol ice  f o r c e  as an en te rp r i se"  

and t h u s  is e x c l u d e d  as  a mandatory  t o p i c  of barga in ing  and 

i n s t e a d  f i t s  wi th in  t h e  managerial p re roga t ive  doct r ine .  Id. a t  

1325. 

F i r s t ,  w e  would a s s e r t  t h a t  pe rmi t t ing  t h e  co l l ec t ive  

b a r g a i n i n g  of a d r u g  t e s t i n g  p o l i c y  for p o l i c e  o f f i c e r s  i n  

Flor ida would no t  expand t h e  scope of co l l ec t ive  bargaining b u t  0 
n o t  p e r m i t t i n g  c o l l e c t i v e  b a r g a i n i n g  on t h i s  i s s u e  would, i n  

fact, restrict t h e  scope of bargaining based on a r t i f i c i a l  pub l i c  

policy reasons a r t i c u l a t e d  by t h e  en banc court. Secondly, t h e r e  

i s  n o  p r e c e d e n t  from t h e  Supreme Court t o  s u p p o r t  s u c h  a 

r e s t r i c t i o n .  See, Dade County Classroom Teachers '  Association, 

I n c .  v. Rvan, 2 2 5  So.2d 903 (Fla. 1969) and C i t y  of Tal lahassee 

v. P u b l i c  Emslovees R e l a t i o n s  Commission, 410 So.2d 487 (Fla. 

1981). Nor does t h e  banc cour t  r e l y  on legislative h i s t o r y  or 

Exigent c i r c u m s t a n c e s  w e r e  no t  pled i n  the l o w e r  c o u r t  and 
t h e  C i t y  did n o t  a r g u e  it on a p p e a l  C i t v  of M a i m i ,  supra, a t  
1319. 
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on au thor i ty  from other district courts of appeal  i n  Florida t o  

suppor t  t h i s  r e s t r i c t i o n .  

The en banc c o u r t  makes much of t h e  language i n  cases  

s u c h  as  t h e  ones c i t e d  above t o  t h e  e f f e c t  t h a t  p r i v a t e  s e c t o r  

b a r g a i n i n g  r i g h t s  a r e  n o t  l l i d e n t i c a l l l  t o  p u b l i c  s e c t o r  

b a r g a i n i n g  r i g h t s ;  Itare n o t  coextensivel l  (see P ine l l a s  County 

P B A  v. Hillsboroush Aviation, 4 8 0  So.2d 801 (Fla.  2nd DCA 1977) 

and  are  ttequal b u t  n o t  n e c e s s a r i l y  i d e n t i c a l  r ights ."  C i t y  of 

Tal lahassee ,  supra,  a t  490-91. It is important  t o  r e m e m b e r  t h a t  

t h e  C i t y  of Tallahassee c o u r t  h e l d  t h a t  co l l ec t ive  bargaining 

r e g a r d i n g  r e t i r e m e n t  i s s u e s  f o r  publ ic  employees could no t  be 

s t a t u t o r i l y  excluded from t h e  cons t i tu t iona l  provis ion allowing 

them t o  bargain.  The court  held t h e  r i g h t s  of p r i v a t e  employees 

and publ ic  employees w e r e  l1cornmensurate.l1 Id. a t  490. 

0 

T h e  r i g h t  t o  b a r g a i n  o v e r  t h e  i m p l e m e n t a t i o n  of 

procedures for drug t e s t i ng  is even clearer i n  t h e  case law. It 

is a quantum leap  from saying t h a t  because t h e s e  r i g h t s  are not 

I 1 i d e n t i c a l l 1  t h a t  t h e y  a r e  n o t  s u b j e c t  t o  t h e  c o l l e c t i v e  

bargaining process.  

C e r t a i n l y ,  t h e  Florida' Supreme C o u r t  h a s  n o t  a s  y e t  

i d e n t i f i e d  a n  i s s u e  t o  b e  c a r v e d  f r o m  t h e  p u b l i c  s e c t o r  

c o l l e c t i v e  b a r g a i n i n g  r i g h t s  on t h e  impac t  of management 's  

d e c i s i o n  t o  u n i l a t e r a l l y  c h a n g e  a t e r m  o r  c o n d i t i o n  of 

employment. See, C i t y  of Tallahassee,  s u p r a  . 
-3-  



A d d i t i o n a l l y ,  f o u r  of t h e  n ine  judges  i n  t h e  en banc 

o p i n i o n  w r o t e  t o  s a y  t h a t  how d r u g  t e s t i n g  p r o c e d u r e s  a r e  

i m p l e m e n t e d  s h o u l d ,  a t  t h e  v e r y  leas t ,  be  s u b m i t t e d  to t h e  

c o l l e c t i v e  bargaining process. Judge Hubbart (d issent ing) ,  Judge  

B a s k i n  ( d i s s e n t i n g ) ,  C i t v  of Miami, suDra,  a t  1 3 3 0 ,  J u d g e  

J o r g e n s o n ,  c o n c u r r i n g  i n  p a r t  and  d i s s e n t i n g  i n  p a r t ,  Id. a t  

13 30-1333 and Judge  Gersten, concurr ing i n  p a r t  and d i s sen t ing  

in par t .  Id. a t  1333. There is a w i d e  s p l i t  on t h e  en banc c o u r t  

on t h e  i s s u e  of implementation procedures  of any mandatory d rug  

t e s t i n g  program. I n  fact Judge Baskin states: 

The m a j o r i t y  op in ion  r e s u r r e c t s  t h e  long-  
bu r i ed  Hamil tonian v i e w  t h a t  government is 
too i m p o r t a n t  t o  be l e f t  t o  t h e  governed .  
M i n d  f u l  o f  Tho m a s  J e f f e r s o n  I s  d e c l a r a t i o n  
that governments  der ive  " t h e i r  j u s t  powers 
from t h e  c o n s e n t  o f  t h e  g o v e r n e d , I l  
D e c l a r a t i o n  of I n d e p e n d e n c e  (U.S. 1776), I 
disagree. Id. a t  1330. 

Judge Jorgenson states: 

The c o u r t  assumes t h a t  co l l ec t ive  barga in ing  
over implementa t ion  of d r u g  t e s t i n g  is no t  
n e c e s s a r y  b e c a u s e  t h e  C i t y  F a t h e r s ,  t h e  
e m p l o y e r s  h e r e ,  h a v e  t h e  u n i o n ' s  b e s t  
i n t e r e s t s  a t  h e a r t .  T h a t  q u e s t i o n a b l e  
a s s u m p t i o n  n e i t h e r  c u r e s  n o r  p r e v e n t s  any  
e v i l s  and t h e  c o u r t  s h o u l d  n o t  add its 
b l e s s i n g  t o  s u c h  a p a t e r n a l i s t i c  assumption. 
Ld. at 1332. 
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11. MANDATORY T O P I C  O F  B A R G A I N I N G  

The en banc  decis ion conta ins  a long d iscuss ion  as t o  

w h e t h e r  o r  no t  t h e  c r e d i b i l i t y  of pol ice  o f f i c e r s  is central to 

t h e  operat ion of t h e  pol ice  f o r c e  as an en te rp r i se .  Id. a t  1325. 

With all deference  t o  t h e  cour t ,  and as  s t a t e d  elsewhere in t h i s  

op in ion ,  t h e  i s s u e  is no t  whether o r  no t  drug t e s t i n g  is good. 

The i s s u e  is w h e t h e r  o r  not  r equ i r ing  drug t e s t i n g  f o r  pol ice  

o f f i c e r s  i s  a m a n d a t o r y  t o p i c  of c o l l e c t i v e  b a r g a i n i n g  and 

w h e t h e r  t h e  implementa t ion  of s u c h  p r o c e d u r e s  is s u b j e c t  t o  

c o l l e c t i v e  b a r g a i n i n g .  T o  t h i s  end, t h e  c o u r t  views t h e  

compelling i n t e r e s t  of t h e  publ ic  t o  a "drug-free pol ice  forcell 

t o  outweigh t h e  bargaining of such t e s t i n g  and t h e  r i g h t s  of t h e  

p o l i c e  o f f i c e r s  involved, without any record developed t h a t  t h e  

p r o t e c t i o n  of t h e  p u b l i c  cou ld  n o t  be accompl ished  t h r o u g h  

col lec t ive ly  bargained procedures.  Id. a t  13262. 

T h e  o r i g i n a l  T h i r d  District Cour t  of Appeal  op in ion  

n o t e d  t h a t  t h e  C i t y  of Miami and F.O.P., Lodge 20  w e r e  i n  t h e  

p r o c e s s  of c o l l e c t i v e l y  b a r g a i n i n g  s u c h  a p r o c e d u r e .  Id. a t  

1318, fn. 10; and 1331. Between t h e  t i m e  of t h e  original opinion 

on January  31, 1989, and t h e  en banc opinion i ssued  on Apr i l  17, 

1990, t h i s  con t rac t  was bargained. 

The i m p l i c a t i o n  t h a t  t h e  City of M i a m i  h a s  t h e  r i g h t ,  under  
t h e  language of t h e  en banc decision, t o  r e g u l a t e  t h e  off- duty 
conduct of its pol ice  o f f i c e r s  iS: no t  addressed i n  t h i s  b r i e f .  

-5-  



T h u s ,  t h e  en b l a n c  c o u r t ' s  c o n t e n t i o n  t h a t  t h e  

"potent ia l  f o r  delay which is inheren t  i n  a mandatory co l l ec t ive  

b a r g a i n i n g  requirement  (u. a t  1326) h a s  no basis i n  developed 

f a c t s .  T h i s  op in ion  is r a t h e r  i n  t h e  n a t u r e  of a n  adv i so ry  

o p i n i o n .  I n d e e d ,  t h e  a f f i r m a t i v e  d e f e n s e  o f  e x i g e n t  

c i r c u m s t a n c e s  which may b e  p l e d  and, i f  p roven ,  p r o v i d e  an  

e x c e p t i o n  t o  c o l l e c t i v e  b a r g a i n i n g  r e c o g n i z e d  by  t h e  P u b l i c  

Employees Relat ions Commission, w a s  no t  even p led  i n  t h e  lower 

c o u r t  nor  argued on appeal. It w a s  simply ignored. 

Many o t h e r  publ ic  employee c o n t r a c t s  regarding the drug  

t e s t i n g  o f  s a f e t y - s e n s i t i v e  e m p l o y e e s  h a v e  a l s o  b e e n  

accompl ished  i n  t h e  S t a t e  of Florida without going t o  impasse 

a n d  w i t h o u t  c a u s i n g  u n n e c e s s a r y  d e l a y .  F o r  e x a m p l e ,  t h e  

collective bargaining con t rac t  i n  fo rce  between t h e  Lake County 

E d u c a t i o n  A s s o c i a t i o n ,  FEA/United,  A F T ,  A F L - C I O ,  a n d  t h e  

D i s t r i c t  Schoo l  Board of Lake County c o n t a i n s  a d rug- tes t ing  

p r o v i s i o n ,  and  t h e  c o n t r a c t  be tween United Teachers  of Dade, 

FEA/United, AFT, AFL-CIO and  t h e  Dade County School D i s t r i c t  

a l s o  conta ins  such a provision. There is no h i s t o r y  presented  i n  

t h i s  record  t h a t  t h e  u s e  of t h i s  s u b j e c t  a s  a Itpowerful t o o l  for 

achieving delay" exists.  Id. a t  1326. 
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111. J U S T 1  C I A B I L I T Y  

A n o t h e r  a s p e c t  of t h e  a r g u m e n t  above  is t h a t  t h e  

except ions t o  an i s s u e  becoming moot j u s t i f y i n g  t h e  r e t en t ion  of 

j u r i s d i c t i o n  do no t  apply i n  t h e  i n s t a n t  case. For example, if a 

case h a s  become moot, ju r i sd ic t ion  may be re ta ined  "to resolve  

t h e  [ c o n s t i t u t i o n a l ]  i s s u e  because it is a matter of g r e a t  

i m p o r t a n c e  and  of general p u b l i c  i n t e r e s t  and  w i l l  p r o b a b l y  

recur...I1 P l a n t  v .  S m a t h e r s ,  372 So.2d 933, 935 ( F l a .  1979). 

T h i s  i s s u e  is a matter  of g r e a t  importance and i n t e r e s t  t o  t h e  

p u b l i c ,  however ,  b e c a u s e  t h e r e  is no record developed showing 

t h a t  p u b l i c  employee u n i o n s  and p u b l i c  employers  h a v e  been  

u n a b l e  t o  r e a c h  agreement on col lec t ive ly  barga in ing  t h e  i s s u e  

of d rug  t e s t i n g  f o r  sa fe ty- sens i t ive  employees, it is not  l i k e l y  

t o  recur .  The importance l ies only i n  having a drug- free  pol ice  

0 

f o r c e ,  n o t  i n  having a drug- free  pol ice  f o r c e  who have had no 

s a y  w h a t s o e v e r  i n  e i t h e r  t h e  d rug  t e s t i n g  i s sue  i t s e l f  o r  t h e  

i s s u e  of how t h e s e  procedures  w i l l  be implemented. 

Anothe r  except ion  t o  t h e  mootness quest ion is IIif t h e  

e f f e c t  of n o t  dec id ing  t h e  i s s u e  d i f f e r s  from t h e  r e l i e f  t h a t  

might be granted  by ru l ing  on t h e  issue.@I Curless v. County of 

Clav, 395 So.2d 255 (Fla .  1st DCA 1981). I n  t h a t  case t h e  cour t  

held t h a t  t h e  appel lants :  

s e e k  t o  h a v e  a r e p e a l e d  o r d i n a n c e  declared 
i n v a l i d ,  w h i c h  m i g h t  o r d i n a r i l y  make t h e  
i s s u e  moot, [ a l though]  s u c h  a r u l i n g  would 
also have t h e  e f f e c t  of nul l i fy ing  t h e  Zoning 

-7- 



C o m m i s s i o n ' s  d e n i a l  o f  t h e  r e z o n i n g  
a p p l i c a t i o n  and would e n t i t l e  t h e  Cur lesses  
t o  a de novo hear ing  under  t h e  new ordinance. 
- Id. a t  258 .  

I n  t h e  i s s u e  a t  hand, t h e  r e l i e f  t h a t  might be granted  

t h e  C i t y  of Miami is n o t  d i f f e r e n t  t h a n  t h e  e f f e c t  of n o t  

deciding t h e  issue.  The i s s u e  is whether or no t  a pol ice  o f f i c e r  

h a s  been impaired by subs tance  abuse, and t h u s  t h e  employment or 

non- employment  o f  s u c h  a n  e m p l o y e e  r e m a i n s  t h e  e s s e n t i a l  

l t r e l i e f 1 l  t o  the C i t y  of M i a m i ,  t h e  un ion ,  and  t h e  a f f e c t e d  

employee. See a l s o ,  Montsomerv v. Dept. of Hea l th  and Rehab. 

Serv. ,  468 So.2d 1014  (Fla.  1st DCA 1985). This  case  con ta ins  a 

de ta i l ed  d iscuss ion  of t h e  *lmootnessll doctr ine.  I n  t h i s  case t h e  

appe l l an t s  wished t h e  court t o  remand t h e i r  case t o  t h e  hear ing  

o f f i c e r  f o r  t h e  d e t e r m i n a t i o n  of t h e  v a l i d i t y  of a p roposed  

r u l e .  The c o u r t  d e c l i n e d  t o  do so b e c a u s e  any  de te rmina t ion  

Ilwould have no p r e s e n t  e f f e c t  on appellants,Il s t a t ing :  

T h u s ,  our o p i n i o n  f o l l o w s  t h e  g e n e r a l  
p r i n c i p l e  of c u r r e n t  r i p e n e s s  l a w :  t h a t  a 
r e g u l a t i o n  r i p e  f o r  c h a l l e n g e  when an  
a f f e c t e d  p e r s o n  h a s  t o  c h o o s e  b e t w e e n  
d i s a d v a n t a g e o u s  c o m p l i a n c e  and r i s k i n g  
sanctions.Il Id. a t  1017. 

I n  t h e  case on appeal, ' t h e  pol ice  o f f i c e r s  i n  t h e  City 

of Miami a r e  n o t  f a c e d  wi th  a c h o i c e  between disadvantageous 

compl iance  and r i s k i n g  sanct ions  because a drug t e s t i n g  policy 

and procedures  for implementation of such a policy have already 
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been  n e g o t i a t e d  between t h e  pa r t i e s ,  without t h e  City of M i a m i  

having t o  impose language on t h e  union, and t h e r e  is no evidence 

t h a t  u n r e a s o n a b l e  d e l a y  would  b e  c r e a t e d  u p o n  c o n t r a c t  

renegot iat ion.  This  i s s u e  is not  a j u s t i c i a b l e  controversy.  

IV .  PUBLIC POLICY 

With a l l  d u e  r e s p e c t ,  t h e  pub l i c  pol icy reasons  enun- 

cia ted  by t h e  Third District Court  of Appeal's en banc decis ion 

a r e ,  i n t e n t i o n a l l y  or u n i n t e n t i o n a l l y ,  a t h i n l y  d i s g u i s e d  

a s s a u l t  o n  public e m p l o y e e  u n i o n s .  I t  c o n s t i t u t e s  a n  

i m p e r m i s s i b l e  r e s t r i c t i o n  on t h e  s c o p e  of t h e  c o l l e c t i v e  

bargaining r i g h t s  of a l l  pub l i c  employees i n  Florida.  

The en b a n c  c o u r t  s t a ted  its r e a s o n s  q u i t e  c l e a r l y ,  

c i t i n g  wi th  a p p r o v a l  Summers, P u b l i c  Employee B a r a a i n i n s :  A 

P o l i t i c a l  P e r s p e c t i v e ,  83 Yale L.J.,  1156 (1969)  a t  5 7 1  So.2d 

1328-29, saying: 

Thus, Summers s u g g e s t s  t h a t  because pub l i c  
s e c t o r  employees already have a l a r g e r  voice  
i n  deciding t h e  scope of mandatory bargaining 
t h a n  p r i v a t e  sector employees,  t h e  d u t y  t o  
bargain should extend only t o  dec is ions  where 
the i n t e r e s t s  of t h e  vot ing  pub l i c  as  a whole 
r u n  c o u n t e r  t o  t h e  employees '  i n t e r e s t s  in 
i n c r e a s e d  wages and reduced workload. I[d. a t  
1328. 

This  court goes on t o  conclude: 

A sub jec t  should be requi red  t o  b e  bargained 
only where  t h e  i n t e r e s t s  of t h e  pub l i c  and 
t h e  i n t e r e s t s  of t h e  p u b l i c  employee a re  
adverse.  Id. a t  1329. 
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T h i s  l a n g u a g e  is n o t  l i m i t e d  t o  p o l i c e  o f f i c e r s  or 

s a f  e t y - s e n s i t i v e  e m p l o y e e s ,  b u t  s p e a k s  t o  "public sector 

employees." T h i s  c o n s t i t u t e s  an impermiss ib le  r e s t r i c t i o n  on 

t h e  scope of collective ba rga in ing  r i g h t s  for Flor ida ' s  pub l i c  

employees.  The en b a n c  c o u r t  r e c o g n i z e d  t h a t  f e d e r a l  cases 

i n v o l v i n g  t h e  National Labor Relat ions Act have held t h a t  d rug  

t e s t i n g  is a s u b j e c t  of mandatory collective b a r g a i n i n g .  See 

e.q., Johnson-Bateman Co., 295 NLRB N o .  26  (1989). However, t h e  

c o u r t  goes on t o  state " w e  believe those cases are inappl icable  

h e r e  for t h e  various policy reasons discussed throughout  t h i s  

o p i n i o n  [and] would n o t  be fo l lowed by o u r  Florida Supreme 

Court." C i t y  of Miami, supra,  a t  1326, fn. 15. 

As a r g u e d  above,  based on e x i s t i n g  case law from t h e  

F l o r i d a  Supreme Court ,  FEA/United believes t h a t  t h e  s u b j e c t  of 

d r u g  t e s t i n g  is a mandatory s u b j e c t  of co l l ec t ive  bargaining. 

T h i s  l i m i t a t i o n  on the s c o p e  of collective bargaining between 

publ ic  employees and pub l i c  employers i n  t h e  S t a t e  of Flor ida is 

n o t  s u p p o r t e d  by precedent  from t h e  Flor ida Supreme Court.  T o  

the c o n t r a r y ,  see Dade County Classroom Teachers Association, 

I n c .  v. Ryan, s u p r a  a t  905; C i t y  of T a l l a h a s s e e  v. Pub. Emp. 

R e l .  Corn. ,  s u p r a  a t  4 9 0 ;  C i t y  of C a s s e l b e r r v  v. Oranqe  Ctv. 

Po l i ce ,  482 So.2d  336, 337 (Fla.  1986); Hillsborouqh C t y .  G.E.A. 

v. Aviation Auth., 522 So.2d 358, 362 (Fla.  1988). 
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V. COMPELLING STATE INTEREST 

The i s s u e  of whether o r  no t  t h e  state h a s  demonstrated 

a c o m p e l l i n g  i n t e r e s t  t o  j u s t i f y  abr idgment  of t h e  p u b l i c  

e m p l o y e e s '  c o n s t i t u t i o n a l l y  mandated f u n d a m e n t a l  r i g h t  t o  

bargain col lec t ive ly  ( A r t i c l e  I Section 6 )  cannot be lloverlooked 

or e x c u s e d  for reasons of convenience."  Ci tv  of Tallahassee,  

s u s r a ,  a t  490. 

FEA/United submits t h a t  no compelling i n t e r e s t  h a s  been 

shown by t h e  City of M i a m i  because t h e r e  is no h i s t o r y  of pub l i c  

employees i n  the S t a t e  of Flor ida using collective bargain ing  as 

a Ilpowerful t o o l  for achieving delay", City of Miami, supra,  a t  

1326, n o r  is t h e r e  evidence t h a t  t h e  stated goal of a drug- free  

p o l i c e  f o r c e  c a n n o t  b e  a c c o m p l i s h e d  t h r o u g h  c o l l e c t i v e l y  

bargained procedures.  

O t h e r  t o p i c s  which a r e  a s  Ilfundamental  t o  t h e  b a s i c  

d i r e c t i o n  of a [corpora te]  en terpr i se" ,  Id. a t  1322, as is drug  

t e s t i n g  of p o l i c e  o f f i c e r s ,  a r e  c o l l e c t i v e l y  barga ined  a t  t h e  

p r e s e n t  t i m e .  The a r t i f i c i a l  c r e a t i o n  of a @'publ ic  policy@' to 

suppor t  such a premise is not  warranted. The pol icy crea ted ,  and 

s t a t e d  very  succ inc t ly  by t h e  Third District Court  of Appeal en 
banc decis ion contends t h a t :  

To f u l l y  t r a n s l a t e  p r i v a t e  s e c t o r  co l l ec t ive  
b a r g a i n i n g  r i g h t s  t o  t h e  pub l i c  s e c t o r  would 
r e s u l t  i n  l l i n s t i t u t i o n a l i z [ i n g J  t h e  power of 
p u b l i c  employee u n i o n s  i n  a way t h a t  would 
l e a v e  c o m p e t i n g  g r o u p s  i n  t h e  p o l i t i c a l  
p r o c e s s  a t  a p e r m a n e n t  a n d  s u b s t a n t i a l  
disadvantage." Id. a t  1328, fn.  18. 
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Again, t h i s  language is not  l imi ted  t o  pol ice  officers. 

T h i s  l i m i t a t i o n  on t h e  c o l l e c t i v e  b a r g a i n i n g  r i g h t s  of public 

e m p l o y e e s  i n  the s t a t e  of F i o r i d a  is  n o t  c o n s t i t u t i o n a l l y  

p e r m i t t e d  n o r  h a s  a compelling s t a t e  i n t e r e s t  been es tabl i shed  

which t h e  c o u r t  must  r e c o g n i z e  t o  upho ld  an abridgment of a 

f u n d a m e n t a l  r i g h t  t o  c o l l e c t i v e l y  b a r g a i n .  F l o r i d a  

Consti tution, A r t i c l e  I, Section 6 .  

The d o c t r i n e  of manager ia l  p r e r o g a t i v e  should not  be 

r a i s e d  u n l e s s  a n  a b r i d g m e n t  of a c o n s t i t u t i o n a l  r i g h t  may be 

sustained.  fd. a t  1323. 

V I .  BALANCING TEST 

Florida S t a t u t e s  state a t  447.309(1) t h a t :  

The bargaining agent  far t h e  organizat ion and 
c h i e f  e x e c u t i v e  o f f i c e r  of t h e  a p p r o p r i a t e  
p u b l i c  employer  o r  employers,  jo in t ly ,  s h a l l  
b a r g a i n  c o l l e c t i v e l y  i n  t h e  determination of 
t h e  wages, hours,  and t e r m s  and condi t ions  of 
employment of t h e  publ ic  employees within t h e  
bargaining uni t .  

N o  one a rgues  t h a t  t h e  d rug  t e s t i ng  of pol ice  o f f i c e r s  is no t  a 

t e r m  o r  c o n d i t i o n  of employment. Thus,  t h e  balancing test is 

f o r e c l o s e d .  Only by crea t ing  an i s s u e  of p u b l i c  policy which 

would r e s u l t  i n  l imi t ing  t h e  scope of co l l ec t ive  barga in ing  and 

apply ing  t h e  managerial prerogat ive  doc t r ine  t o  t h e  i ssue ,  does 

d r u g  t e s t i n g  and  t h e  implementa t ion  of s u c h  p r o c e d u r e s  f o r  

pol ice  o f f i c e r s  i n  t h e  State of Flor ida become outside t h e  p la in  
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language of t h e  s t a t u t e .  See, m, School Board of Indian  River 

County v.  I n d i a n  R i v e r  County .Education Association, 373 So.2d 

4 1 2  ( F l a .  4 t h  D C A  1 9 7 9 ) .  The b a l a n c i n g  t e s t  s h o u l d  n o t  be 

applied under  these circumstances. 

CONCLUSION 

The FEA/United r e q u e s t s  t h a t  t h i s  C o u r t  find t h e  Third 

D i s t r i c t  Court of Appeal  en b a n c  d e c i s i o n  creates a n  imper- 

m i s s i b l e  a b r i d g m e n t  of t h e  c o l l e c t i v e  b a r g a i n i n g  r i g h t s  of 

p u b l i c  employees in t h e  S t a t e  of Flor ida and t h a t  drug- tes t ing  

o f  p o l i c e  o f f i c e r s  is a m a n d a t o r y  t o p i c  o f  c o l l e c t i v e  

b a r g a i n i n g ,  o r  a l t e r n a t i v e l y ,  t h a t  t h e  c a u s e  i s  n o t  a 

j u s t i c i a b l e  controversy.  
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