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0 STATEMENT OF THE CASE AND FACTS 

Respondent accepts the P e t i t i o n e r ' s  Statement of the Case and Facts with 

the following addition and c l a r i f i c a t i o n .  

A1 though there were no spec i f ic  words used t o  reserve a r igh t  t o  appeal a t  

the time of Respondent's plea of nole contendere, a Motion t o  Suppress was 

discussed. (R26) A t  the subsequent motion hearing, the t r i a l  court  was made 

aware of the prior plea and sentencing, b u t  continued t o  hear the motion, which 

hearing would have been o u t  of order as  moot i n  absence of a reservation of 

appeal . (R30-46 1 



SUMMARY OF THE ARGUMENT 

As t o  Issue I :  T h i s  issue was n o t  raised below a t  the d i s t r i c t  court  

level.  A t  the t r i a l  court ,  although the word "reservation" was not used, a l l  

par t ies  understood t h a t  the plea was conditional on t h a t  reservation. The 

f a c t  t h a t  the motion was l a t e r  heard f u l l y  es tabl ishes  the reservation of 

appeal was i n t a c t .  

As t o  Issue 11: The factual analysis  by the d i s t r i c t  court  i s  correct  

and the f a c t s  d i d  not r i s e  t o  a founded suspicion of any criminal a c t i v i t y  by 

Respondent. Therefore the d i s t r i c t  court  was correct  i n  r u l i n g  i t  an i l l e g a l  

stop. 

As t o  Issue 111: The d i s t r i c t  court  does not t r e a t  Wong S u n  as  a " b u t  

fo r"  case; ra ther  i t  determined t h a t  the abandonment was i nvol untary . 
Deci d i  ng whether an abandonment i s i nvol untary a f t e r  an i 11 egal detention i s 

paral le l  w i t h  -- Wong Sun's determination o f  the voluntariness o f  a subsequent 

confession. If  i t  i s  not voluntary, then i t  i s  by def in i t ion  an exploi ta t ion 

of the primary i l l e g a l i t y ,  to-wit: the stop. 

-- 

0 



ARGUMENT 

I S S U E  I: WHETHER THE TRIAL COURT SHOULD HAVE 
REACHED AND DECIDED THE ISSUES RAISED 

BY THE MOTION TO SUPPRESS? 

P e t i t i o n e r  ma in ta ins  t h a t  t h e  s u b s t a n t i v e  i s s u e  decided by t h e  D i s t r i c t  

Cour t  and c e r t i f i e d  t o  t h i s  Cour t  should n o t  have been considered a t  a l l  

because o f  a procedura l  s h o r t f a l l  by Respondent: The manner i n  which h i s  p l e a  

o f  n o l o  contendere was entered.  ( P e t i t i o n e r ' s  B r i e f  on the  M e r i t s  a t  4 ) .  

P e t i t i o n e r  c o r r e c t l y  c i t e s  F l o r i d a  S t a t u t e s  Sec t ion  924.06 (3) as t h e  

j u r i s d i c t i o n a l  g r a n t  o f  Respondent's r i g h t  t o  seek rev iew a f t e r  e n t e r i n g  h i s  

p l e a  o f  n o l o  contendere w h i l e  r e s e r v i n g  a r i g h t  t o  appeal. T h i s  1976 S t a t u t e  

c o d i f i e d  t h i s  C o u r t ' s  r u l i n g  i n  -- S t a t e  v .  Ashley 245 So.2d 225 ( F l a .  1971) 

which o r i g i n a t e d  t h e  procedure " s i n c e  i t  exped i tes  r e s o l u t i o n  o f  t h e  

cont roversy  and narrows the  issues  t o  be resolved. ' '  - I d  a t  228. 

0 Since t h i s  i s  a j u r i s d i c t i o n a l  m a t t e r  f o r  purposes o f  having t h e  appeal 

heard, Respondent concedes t h a t  P e t i t i o n e r ' s  p o i n t  would be w e l l  taken - i f  

Respondent had en tered  a n o l o  p l e a  w i t h o u t  t h e  r e s e r v a t i o n  o f  a r i g h t  t o  

appeal .  Respondent f u r t h e r  concedes t h a t  a t  t h e  t ime o f  e n t r y  o f  the  p l e a  

Respondent I s counsel d i d  n o t  use t h e  magi c words , "spec i  f i c a l  l y  reserves t h e  

r i g h t  t o  appeal . I '  Nevertheless,  t h e  n o l o  contendere p l e a  was indeed a p l e a  

c o n d i t i o n e d  on t h e  r i g h t  t o  appeal t h e  i s s u e  b e f o r e  t h i s  c o u r t  a l though i t  was 

entered i n  a most unorthodox and confus ing manner. 

The r e c o r d  r e f l e c t s  t h a t  Respondent appeared a t  a scheduled c o u r t  docket, 

t h e  t r i a l  c o u r t  appointed a p u b l i c  defender t o  h i s  case and passed t h e  m a t t e r  

u n t i l  l a t e r  on t h e  same docket.  (R 25,261 When Respondent's case was 

r e c a l l e d ,  Respondent's counsel addressed t h e  Cour t :  

I have a p lea,  Your Honor. I t ' s  a p r o b a t i o n  case. I 
have f i l l e d  o u t  a p l e a  o f  no c o n t e s t .  
make a Mot ion t o  Suppress. 

I would l i k e  t o  

-3- 



( R 2 7 ) .  The plea was accepted by the Court and Respondent was immediately 

placed on probation. (R28). 

A t  f i r s t  glance this  matter would appear just  the k i n d  of situation 

governed by Jackson -- v .  State 294 So.2d 114 ( F l a .  4 t h  DCA. 1974) w h i c h  stands 

for the premise t h a t  a defendant must make a specific reservation of his 

i ntenti on t o  appeal . However , a f u l l  reading of Jackson ' s excel 1 ent analysis 

goes on t o  s ta te  the reason for such a rule. 

(Tlhere should be a complete understanding among the 
t r ia l  court, the State, and the defendant, together 
with counsel as t o  what i s  intended, inasmuch as the 
t r ia l  court i s  authorized t o  refuse t o  accept  such 
a plea ... The t r ia l  court and a l l  concerned must 
understand and agree upon the record t h a t  the plea 
i s  conditional upon the appeal and i t s  outcome. 

Id. - 
I n  the case a t  bar, the parties and the t r ia l  Court a l l  understood and 

@ 
agreed t h a t  Respondent was reserving his right t o  appeal a suppression issue. 

If this  i s  n o t  readily apparent from the plea i t s e l f ,  then the motion hearing 

held a m o n t h  la ter  erases a l l  doub t .  When the motion hearing was called u p ,  

Peti t ioner 's  counsel clarified this  situation for the t r ia l  court by reminding 

the Court, "Your Honor, the defendant i s  this case has already pleaded and i s  

i n  or rather on probation." The Court's reaction was t o  proceed immediately 

with the motion hearing. (R32). If there had been any misunderstanding by 

either the t r ia l  court or Petitioner, the motion would n o t  have been heard 

since af ter  an unconditional nolo plea i t  would have been moot. The fact  t h a t  

a l l  parties and the Court proceeded with the hearing f u l l y  establishes t h a t  

Respondent's nolo plea was conditional on his right t o  appeal and t h a t  such 

reservation was made t o  the satisfaction of a l l .  Petitioner i s  therefore 

estopped t o  make this  novel argument a t  th is ,  the second appellate level since 

i t  did not  so claim either a t  the t r ia l  level or a t  the District  Court. Beaty 

-- v .  Beaty 1 7 7  So. 2d 54 ( F l a .  2d DCA 1965) .  

0 
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e Concerning t h e  i r r e g u l a r i t y  i n  t h e  manner o f  e n t e r i n g  h i s  p lea,  

Respondent ma in ta ins  t h a t  P e t i t i o n e r ' s  argument e leva tes  form over substance 

when i t  i s  obvious f rom t h e  r e c o r d  t h a t  a l l  p a r t i e s  understood Respondent 

p r o p e r l y  en tered  t h e  appeal so as t o  preserve t h i s  a p p e l l a t e  r i g h t .  I f  t h i s  

Cour t  should agree w i t h  P e t i t i o n e r  t h a t  a proper  r e s e r v a t i o n  o f  a r i g h t  t o  

appeal was n o t  made, t h i s  Cour t  should remand t h e  case t o  the  t r i a l  c o u r t  t o  

e n t e r t a i n  Respondent's mot ion t o  wi thdraw p l e a  on t h e  grounds t h a t  he 

understood t h e  p l e a  was made speci  f i c a l  l y  r e s e r v i n g  h i s  r i g h t  t o  appeal . 
Skimmer -- v .  S t a t e  399 So.2d 1064 ( F l a .  5 t h  DCA 1981).  Respondent r e s p e c t f u l l y  

suggests t h a t  such a c t i o n  would r u n  c o n t r a r y  t o  j u d i c i a l  economy and would 

unnecessar i l y  cause Respondent t o  jump through procedura l  hoops t o  g e t  back t o  

t h i s  same p lace  he i s  now: b e f o r e  t h i s  Cour t  on the  m e r i t s  o f  the  issue.  

Respondent f u r t h e r  r e l i e s  on t h e  s e t t l e d  r u l e  o f  s t r i c t  c o n s t r u c t i o n  o f  

penal s t a t u t e s  i n  f a v o r  o f  the  i n d i v i d u a l  sought t o  be penal ized.  Ex P a r t e  

B a i l e y  39 F l a .  734, 23 So. 552 (1897) .  

* 
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ISSUE 11: WHETHER T H E R E  WAS FOUNDED SUSPICION 
FOR THE STOP IN THIS CASE? 

Pet i t ioner  contests the d i s t r i c t  c o u r t ' s  ruling t h a t  Respondent's stop by 

police was i l l e g a l .  ( P e t i t i o n e r ' s  Brief on the Merits, a t  5 ) .  Pet i t ioner  

holds f a s t  t o  Blanding -- v .  S ta te  446 So.2d 1135 (Fla .  3d DCA 1984) as a 

s imilar  f a c t  case which mandates t h a t  the f a c t s  a t  bar warranted Respondent's 

stop by police.  The f a c t s  i n  Blanding are  indeed distinguishable from the 

ins tan t  f a c t s  as pointed out by the Cour t  below: The defendant i n  Blanding 

was s e l l  i n g  something as was evidenced by three hand-to-hand transactions i n  

quick succession; two completed transactions were seen by police who a lso saw 

the defendant handing p , a s t i c  bags (which the police knew t o  commonly contain 

contraband), and receiving cash from motorists on the s t r e e t ;  the defendant 

broke off one of these transactions and attempted t o  f l e e  on seeing the 

a r res t ing  o f f i c e r  approach. - Id. a t  1136,1137. 0 
A t  bar,  Respondent was seen on foot  i n  h is  own neighborhood i n  contact 

w i t h  an unknown man ( w h o  had been seen i n  several other unknown transact ions)  

a t  m i d n i g h t ,  one time, b u t  no cash nor package was seen, t h u s  no information 

i s  avai lable  about the nature of t h e i r  contact.  (R33). Furthermore, 

Respondent returned t o  his  own porch, was seen t o  place something i n t o  a 

planter as a police c ru iser  passed, and re t r ieve  something a f t e r  the c ru iser  

was gone. (R41,42). Respondent d i d  not f l e e  police,  was not involved i n  

numerous visualized t ransact ions,  d i d  not leave his neighborhood i n  a car t o  

contact a d r u g  dealer ,  nor grab for  some par t  of his person as i f  he m i g h t  

have been armed. (R33-46) 

Pe t i t ioner  has correct ly  s ta ted t h a t  the to ta l  i t y  of the circumstances, 

viewed together by a trained law enforcement o f f i c e r  i s  what i s  looked t o  in 

determining whether a s t o p  i s  lawful i n  this s i tua t ion .  Cresswell -- v .  S t a t e  

564 So.2d 480,482 (F la .  1990). However, the presence of law enforcement 

@ 
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n 

o f f i c e r s  does n o t  usurp t h e  C o u r t ' s  du ty  t o  o b j e c t i v e l y  eva lua te  what those 

circumstances were, hence t h e  c o n t i n u i n g  need f o r  a case by case a n a l y s i s .  

P e t i t i o n e r  argues t h a t  some cases c i t e d  as a u t h o r i t y  by t h e  Cour t  below 

l a c k  t h e  cumula t ive  number o f  f a c t o r s  t o  be evaluated i n  t h e  case a t  bar .  

That  may appear c o r r e c t  a t  f i r s t  glance, however t h e  D i s t r i c t  Cour t  Opin ion 

h e r e i n  uses a shorthand a n a l y s i s  which does n o t  f u l l y  s e t  o u t  a l l  t h e  f a c t s  i n  

each case. Those cases a r e  as f o l l o w s :  

Peabody -- v. S t a t e  556 So. 2d 826 ( F l a .  2d DCA 1990) found no reasonable 

s u s p i c i o n  t o  d e t a i n  a suspect when t h e  defendant, t h e  o n l y  w h i t e  person i n  a 

neighborhood known f o r  i t s  drug a c t i v i t y ,  approached severa l  males, then 

approached another man i n  a car  who extended h i s  hand t o  t h e  defendant, palm 

u p .  The d r i v e r  o f  t h e  c a r  f l e d  t h e  scene. - I d .  

a t  827. The t o t a l i t y  o f  these circumstances e q u a l l e d  a bad s top.  - I d .  

No money o r  package was seen. 

a t  828. 
h 

The p o l i c e  i n  Walker -- v .  S t a t e  514 So. 2d 1149 ( F l a .  2d DCA 1987) were 

wa lk ing  between co t tages  i n  a h i g h  cr ime area i n  t h e  e a r l y  evening. They 

approached t h e  defendant on a porch who made a qu ick  movement as i f  t o  conceal 

something behind h i s  h i p .  - I d .  1150. The Cour t  h e l d  t h e  p o l i c e  had no founded 

susp ic ion .  

The S h e r i f f ' s  o f i c e r  i n  Dames v.  S t a t e  556 So. 2d 51 ( F l a .  1 s t  DCA 1990) 

was p a t r o l l i n g  a we 1 known drug area and saw t h e  defendant s tanding i n  t h e  

c e n t e r  o f  t h e  s t r e e t  l e a n i n g  i n t o  a car .  The c a r  sped away, and t h e  defendant 

t r i e d  t o  walk away f rom t h e  S h e r i f f ' s  o f f i c e r .  No cash nor  package was seen 

i n  t h e  t r a n s a c t i o n .  The Cour t  h e l d  t h e  s top  was n o t  l e g a l .  - I d .  a t  52. 

--- 

I n  Dan ie ls  v .  S t a t e  543 So.2d 363 ( F l a  1 s t  DCA 1989) an o f f i c e r  

approached a group o f  20 o r  30 people s tand ing  a t  a known drug t r a n s a c t i o n  

-.. l o c a t i o n  a t  2:20 A.M. The defendant looked nervous and s u r p r i s e d  on seeing 

t h e  o f f i c e r  and ran.  Then ensuing s top  was r u l e d  i l l e g a l .  - I d .  a t  364. 

- -  
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The f i n a l  a u t h o r i t y  c i t e d  by t h e  D i s t r i c t  Cour t  i s  Gipson v. S t a t e  537 

So. 2d 1080 ( F l a .  1 s t  DCA, 1989).  The p l a i n c l o t h e s  p o l i c e  i n  Gipson were 

p a t r o l l i n g  a h i g h  drug area a t  1O:OO A.M. l o o k i n g  f o r  a robbery suspect.  They 

saw t h r e e  people huddled t o g e t h e r  one -ha l f  b l o c k  away i n  what t h e  o f f i c e r s  

b e l i e v e d  t o  be a drug t r a n s a c t i o n .  The o f f i c e r s  g o t  o u t  o f  t h e i r  car ,  b u t  a l l  

t h r e e  suspects f l e d  b e f o r e  they  c o u l d  i d e n t i f y  themselves as p o l i c e .  The 

d e f e n d a n t ' s  subsequent s top  was found t o  be i l l e g a l .  

-- * 

No c o u r t s  have ever  op ined t h a t  some magic number o f  f a c t o r s  e x i s t s  t h a t  

w i l l  a u t o m a t i c a l l y  determine founded susp ic ion ;  such a p o s i t i o n  i s  a f o o l i s h  

suggest ion.  I n  each case t h e  t o t a l i t y  o f  t h e  c i rcumstances must be weighed 

t o g e t h e r .  Nevertheless,  c e r t a i n  f a c t o r s  have s p e c i a l  we igh t  w i t h i n  such a 

t o t a l  i t y  . I n  t h e  i n s t a n t  case, t h e  unknown n a t u r e  o f  t h e  c o n t a c t  by 

Respondent, t o - w i t :  t h a t  no drugs, package no r  money was seen, i s  a heavy 

f a c t o r  towards a f i n d i n g  o f  no reasonable s u s p i c i o n .  C e r t a i n l y  t h e  f a c t  t h a t  

t h e  o b s e r v a t i o n  occu r red  a t  m i d n i g h t  i s  s t r o n g l y  tempered by t h e  a d d i t i o n a l  

0 

f a c t  t h a t  Respondent was on f o o t  i n  h i s  own neighborhood and r e t u r n e d  t o  h i s  

own house. The D i s t r i c t  Cour t  p r o p e r l y  f o l l o w e d  t h e  a p p l i c a b l e  case law by 

de te rm in ing  B land ing  d i s t i n g u i s h a b l e  and t h a t  t h e  f a c t s  i n  t h i s  case 

c o n s t i t u t e d  an i l l e g a l  d e t e n t i o n .  



.- 

I S S U E  111: CAN AN ABANDONMENT OF PROPERTY 
AFTER AN ILLEGAL STOP BUT NOT PURSUANT TO A 

SEARCH BE CONSIDERED INVOLUNTARY? 

The c o n f l i c t i n g  cases on t h i s  i ssue covers a wide range o f  a n a l y s i s  and 

approaches, never the less  they can be cata logued somewhat. 

The most t h o u g h t f u l  a n a l y s i s  suppor t ing  P e t i t i o n e r  i s  found i n  -- S t a t e  v. 

O l i v e r  368 So.2d 1331 ( F l a .  3d DCA, 1979) which t u r n s  on v o l u n t a r y  abandonment 

n o t  c o n s t i t u t i n g  a search. The Th i rd ,  Four th,  and F i f t h  D i s t r i c t  

Cour ts  have f o l l o w e d  t h i s  a n a l y s i s .  A.G. v.  S t a t e  562 So.2d 401 ( F l a .  3d DCA, 

19901, S t a t e  v .  Arno ld  15 FLW D292 ( F l a .  3 r d  DCA, 19901, S t a t e  v.  Perez 15 FLW 

D1355 ( F l a .  3d DCA, 19901, Curry  v. S t a t e  15 FLW D2902 ( F l a .  5 t h  DCA, 1990).  

- I d  a t  1333. 

--- 

-- --- 

--- 
The F i r s t  and Second D i s t r i c t s  have r u l e d  t h a t  t h e r e  can be i n v o l u n t a r y  

abandonment a f t e r  an i l l e g a l  s top .  -- S t a t e  v.  Bar tee  568 So.2d 523 ( F l a  1 s t  

DCA, 19901, and t h i s  case, Anderson -- v. Sta te .  16 FLW D 264 ( F l a .  2d DCA, 

1991 1.  
-. 

I n  o t h e r  cases, abandoned p r o p e r t y  has been suppressed even though t h e  

i s s u e  o f  v o l u n t a r i n e s s  was n o t  per se decided. Spann v .  S t a t e  529 So.2d 825 

( F l a .  4 t h  DCA, 19881, Stanley -- v. S t a t e  327 So.2d 243 ( F l a .  2d DCA, 19761 

M a t t i e r  v .  S t a t e  301 So.2d 105 ( F l a .  4 t h  DCA, 19741, Dames v. S t a t e  566 So.2d 

51 ( F l a .  1 s t  DCA, 1990).  

- -- 

-- --- 

The b e s t  reasoned approach would seem t o  i n d i c a t e  t h a t  t h e r e  can be such 

a t h i n g  as an i n v o l u n t a r y  abandonment a f t e r  an i l l e g a l  stop, and t h a t  i t  

should be detemined on a case by case b a s i s .  The d e c i s i o n  would t u r n  on 

whether t h e  abandonment was a d i r e c t  r e s u l t  o f  the  i l l e g a l  de ten t ion ,  i . e .  

would a reasonable defendant o b j e c t i v e l y  b e l i e v e  he was about t o  be searched? 

The m e r i t  o f  t h e  suggested method o f  a n a l y s i s  i s  t h a t  i t  s u c c e s s f u l l y  

- a p p l i e s  Wong Sun - v .  U n i t e d  Sta tes  accord ing t o  t h e  g u i d e l i n e s  o f  -- Brown v.  

I l l i n o i s .  Wong Sun - v. U n i t e d  Sta tes  371 U.S. 471, 83 S . C t .  407, 9 L.Ed. 2d 
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441 (1963), -- Brown v .  I l l i n o i s  422 U.S.  590, 95 S . C t .  2254, 45 L.Ed. 2d 416 

(1975).  Wong Sun e s t a b l i s h e s  t h a t  evidence which i s  t h e  f r u i t  o f  i l l e g a l  

p o l i c e  a c t i v i t y  i s  n o t  admiss ib le  un less t h e r e  has been an i n t e r v e n i n g  

independent a c t  of f r e e  w i l l  t o  purge t h e  pr imary t a i n t .  Wong Sun - v .  Un i ted  

States,  supra a t  486. The Wong Sun c o u r t  goes on t o  say t h a t  t h e  

v o l  u n t a r i  ness o f  t h e  defendant 's  subsequent statement "was considered t o  judge 

whether i t  was s u f f i c i e n t l y  an a c t  o f  f r e e  w i l l  t o  purge t h e  pr imary  t a i n t . ' '  

- I d .  a t  486 (emphasis added). 

-- Brown v .  I l l i n o i s  tu rned on whether a subsequent Miranda warning per - se 

broke t h e  causal cha in  o f  i n a d m i s s i b i l i t y  f rom an i l l e g a l  p o l i c e  a c t i o n ,  and 

r u l e d  t h a t  i t  d i d  n o t  do so. -- Brown v .  I l l i n o i s ,  supra a t  603. The Cour t  

o p i n i o n  s t a t e s :  

The ques t ion  whether a confess ion  i s  t h e  produc t  o f  a 
f r e e  w i l l  under Wong Sun must be answered on t h e  f a c t s  
o f  each case. No s i n g l e  f a c t  i s  d i s p o s i t i v e .  The workings 
o f  the  human mind a r e  too  complex and t h e  p o s s i b i l i t i e s  o f  
misconduct t o o  d i v e r s e  t o  p e r m i t  p r o t e c t i o n  o f  t h e  Four th  
Amendment t o  t u r n  on such a t a l i s m a n i c  t e s t .  

- I d .  a t  603. 

J u s t  as a subsequent Miranda i s  an t a l i s m a n  f o r  a statement a f t e r  an 

i l l e g a l  de ten t ion ,  so a l s o  t h e  mere f a c t  o f  abandonment i s  l i k e w i s e  a t a l i s m a n  

f o r  t a n g i b l e  evidence. The c o u r t  must look  t o  t h e  mind o f  a defendant t o  

determi  ne whether t h e  abandonment was v o l  u n t a r y  o r  i n v o l u n t a r y  . I f  an 

abandonment i s  i n v o l u n t a r y  then i t  i s  by d e f i n i t i o n  an e x p l o i t a t i o n  o f  t h e  

pr imary  i l l e g a l i t y ,  t o - w i t :  t h e  i l l e g a l  de ten t ion ,  and t h e r e f o r e  q u i t e  

i n a d m i s s i b l e  under Wong Sun. 

It i s  p r o t e c t i o n  a g a i n s t  p o l i c e  misconduct which i s  t h e  r o o t  o f  Wong Sun. 

- I f  t h i s  Cour t  decides t h a t  any abandonment a f t e r  an i l l e g a l  s top  r e s u l t s  i n  

admiss ib le  evidence, then p o l i c e  a r e  approved o f  p i c k i n g  up suspects on mere 
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susp ic ion ,  and p u t t i n g  them i n  t h e  back o f  p a t r o l  ca rs  i n  hopes t h a t  they w i l l  

abandon contraband i n  t h e  c a r .  Neighborhood sweeps o f  a l l  persons i n  an 

u n d e s i r a b l e  area become p e r m i s s i b l e  on t h e  p r o b a b i l i t y  t h a t  someone i n  t h e  
I 
I de ta ined  crowd w i l l  th row down contraband. It i s  j u s t  such p o l i c e  excess t h a t  

ou r  C o n s t i t u t i o n s  p r o h i b i t ,  and t h a t  Wong Sun en fo rces  a g a i n s t .  

Accord ing t o  t h e  suggested a n a l y s i s ,  t h e  Respondent's conf inement f o r  

t o  some p e r i o d  o f  t i m e  i n  a p a t r o l  c a r  i s  o f  such n a t u r e  as t o  l e a d  h im 

b e l i e v e  he was going t o  be searched and t o  make h i s  abandonment o f  t h e  coca 

p i p e  i n v o l u n t a r y .  (A2) .  

I n  suppor t  o f  t h e  suggested a n a l y s i s  and i t s  r e s u l t  i n  t h i s  case, see 

- Re Hodari  - D. 216 Cal .App.3d 745, 265 Cal .Rp t r .  79 46 Cr.L.  1293 (1989).  

ne 

I n  

I n  

Hodar i  - D., p o l i c e  on p a t r o l  saw f o u r  young b l a c k  males i n  an area o f  h i g h  drug 

a c t i v i t y  who s c a t t e r e d  and r a n  a f t e r  seeing t h e  c r u i s e r .  The o f f i c e r s  had 

seen no faces nor  observed any t r a n s a c t i o n s  b u t  suspected drug a c t i v i t y .  One 

o f f i c e r  r a n  around t h e  b l o c k  i n  another  d i r e c t i o n  t o  c u t  o f f  t h e  f l e e i n g  

i n d i v i d u a l s .  When t h e  defendant  f i r s t  saw t h e  uni formed o f f i c e r  he was 11 

f e e t  away runn ing  toward t h e  defendant.  The defendant  d i sca rded  a s i n g l e  

cocaine rock  on t h e  s idewalk .  He was a r r e s t e d  and t h e  abandonment was r u l e d  

i nvo l  u n t a r y  . The c o u r t  opined: 

- 

0 

Where t h e  p o l i c e  i l l e g a l i t y  i n v o l v e d  i s  r u n n i n g  head on 
a t  a suspect i n  an e f f o r t  t o  s top  him, we cannot see 
how t h e  s u s p e c t ' s  immediate d i s c a r d i n g  o f  contraband can 
be any th ing  o t h e r  than a d i r e c t  r e s u l t  and e x p l o i t a t i o n  
o f  t h e  i l l e g a l i t y .  
. . . t h e  d e f e n d a n t ' s  a c t  o f  abandoning t h e  evidence when con- 
f r o n t e d  by t h e  runn ing  o f f i c e r  was n o t  mere co inc idence.  

There were no i n t e r v e n i n g  circumstances; 

I d .  

Respondent's abandonment was a d i r e c t  r e s u l t  o f  an i l l e g a l  s top  and h i s  

d e t e n t i o n  i n  a p o l i c e  ca r .  It was t h e r e f o r e  an i n v o l u n t a r y  abandonment, and 

t h e  evidence abandoned should have been suppressed as t h e  d i s t r i c t  c o u r t  

r u l e d .  

0 
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0 CONCLUSION 

Wherefore Respondent asks t h e  c o u r t  t o  a f f i r m  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  and remand t h e  case f o r  d ischarge o f  Respondent. 

R e s p e c t f u l l y  submit ted,  
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