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PRELIM1 NARY STATEMENT 

Respondent  was t h e  A p p e l l a n t  i n  t h e  Second D i s t r i c t  C o u r t  

of Appeal and t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  P e t i t i o n e r ,  t h e  

S t a t e  of F l o r i d a ,  was t h e  Appellee i n  t h e  Second D i s t r i c t  C o u r t  of 

Appeal. The record on appeal,  which was u t i l i z e d  on t h e  D i s t r i c t  

C o u r t  l e v e l ,  w i l l  be referred t o  by t h e  symbol  "R" f o l l o w e d  by t h e  

a p p r o p r i a t e  p a g e  number. 
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SUMMARY OF THE ARGUMENT 

The s e n t e n c i n g  g u i d e l i n e s  d o  n o t  c a l l  f o r  t h e  m u l t i p l i c a -  

t i o n  of l e g a l  c o n s t r a i n t  p o i n t  by t h e  number o f  new o f f e n s e s  

committed w h i l e  a p e r s o n  is unde r  s u c h  c o n s t r a i n t .  
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ARGUMENT 

ISSUE I 

POINTS FOR LEGAL CONSTRAINT SHOULD 
ONLY BE SCORED ONCE FOR EACH SEN- 
TENCING EVENT REGARDLESS OF THE 
NUMBER OF NEW OFFENSES COMJAITTED 
WHILE SUCH CONSTRAINT WAS IMPOSED. 

R e c e n t l y ,  t h e  i s s u e  o f  m u l t i p l y i n g  l e g a l  c o n s t r a i n t  

p o i n t s  on t h e  g u i d e l i n e s  s c o r e s h e e t  by  t h e  number of new o f fenses  

commit ted  w h i l e  a d e f e n d a n t  was u n d e r  s u c h  r e s t r a i n t  h a s  b e e n  

a d d r e s s e d  by  s e v e r a l  o f  F l o r i d a ' s  D i s t r i c t  C o u r t  of Appeals 

r e s u l t i n g  i n  c o n f l i c t  i n  t h e  manner i n  which  t h e  i s s u e  was d e c i d e d .  

The F i f t h  Dis t r ic t  C o u r t  of appeal i n  W a l k e r  V .  S t a t e ,  546 So.2d 

764 ( F l a .  5 t h  DCA 1989)  , h e l d  t h a t  t h e  m u l t i p l i c a t i o n  of s u c h  p o i n t  

was p e r m i s s i b l e .  The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal a g r e e d  w i t h  

t h i s  d e c i s i o n  i n  Carter v.  S t a t e  , 5 7 1  So.2d 520 ( F l a .  4 t h  DCA 

1 9 9 0 ) .  T h i s  q u e s t i o n  was l a t e r  c e r t i f i e d  t o  t h i s  C o u r t  by  t h e  

a 
F i f t h  D i s t r i c t  C o u r t  o f  Appeal i n  F l o w e r s  v. S t a t e  , 567 So.2d 1 0 5 5  

( F l a .  5 t h  DCA 1 9 9 0 ) .  

The F i r s t ,  Second and T h i r d  D i s t r i c t  C o u r t s  o f  Appeal 

have  t a k e n  t h e  c o n t r a r y  p o s i t i o n  and have  c o n c l u d e d  t h a t  l e g a l  

c o n s t r a i n t  p o i n t s  s h o u l d  n o t  b e  m u l t i p l i e d  by  t h e  number o f  new 

o f f e n s e s  commi t t ed .  S e l l e r s  v.  S t a t e ,  1 6  F.L.W. D921 ( F l a .  1st DCA 

4 /3 /91) ;  Lewis  V .  S t a t e  , 1 6  F.L.W. D352 ( F l a .  2d DCA 2 /1 /91) ;  S c o t t  

V .  S t a t e  , 1 6  F.L.W. D356 ( F l a .  2d DCA 2 /1 /91) ;  Wor lev  V .  S t a t e  I 16 

F.L.W. 354 ( F l a .  2d DCA 2/1/91) and C a b r e r a  V. S t a t e  , 1 6  F.L.W. 

D898 ( F l a .  3d DCA 4 /2 /91) .  
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Assuming a rguendo  t h a t  a m b i g u i t y  e x i s t s  c o n c e r n i n g  t h e  

s c o r i n g  of l e g a l  c o n s t r a i n t  p o i n t s  t h e  r u l e  o f  l e n i t y  and s t r i c t  

c o n s t r u c t i o n  p r e c l u d e d  t h e  a p p l i c a t i o n  of a m u l t i p l i e r .  a n y  

a m b i g u i t y  t h a t  may have  e x i s t e d  is c l a r i f i e d  by t h e  p e t i t i o n  of t h e  

s e n t e n c i n g  g u i d e l i n e  commiss ion  t o  t h i s  C o u r t  t o  a l low t h e  

amendment of t h e  committee n o t e s  t o  F l o r i d a  Ru le  of  C r i m i n a l  

P r o c e d u r e  3 .701(d)  ( 6 ) .  F l o r i d a  Ru le  of C r i m i n a l  P r o c e d u r e  R e :  

S e n t e n c i n g  G u i d e l i n e s  ( R u l e s  3.701 and 3.988) , 1 6  F.L.W. S198 (F la .  

3 /7 /91) .  As t h e  P e t i t i o n e r  n o t e s ,  i n  t h e  p e t i t i o n ,  t h e  commiss ion  

r e q u e s t s  t h a t  t h e  committee n o t e  t o  Rule  3 . 7 0 1 ( d ) ( 6 )  b e  amended t o  

re f lec t  t h e  f ac t  t h a t  t h e  commission n e v e r  i n t e n d e d  m u l t i p l e  

s c o r i n g  of l e g a l  c o n s t r a i n t  p o i n t s  f o r  e a c h  new o f f e n s e .  The r u l e  

i t se l f  does n o t  p r o v i d e  f o r  t h e  a p p l i c a t i o n  of a m u l t i p l i e r  when 

a s s e s s i n g  l e g a l  c o n s t r a i n t  p o i n t .  The u s e  o f  s u c h  a m u l t i p l i e r  

w i l l  r e s u l t  i n  d i s p r o p o r t i o n a t e  s e n t e n c e s  which is i n  d i r e c t  

c o n t r a s t  t o  t h e  u n i f o r m i t y  i n  s e n t e n c i n g ,  p u r p o s e  of t h e  g u i d e l i n e s  

t h e m s e l v e s .  F l o r i d a  Ru le  of  C r i m i n a l  P r o c e d u r e  3 .701(d )  and 

F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  3.988, prescribe t h e  s e n t e n c i n g  

p r o c e d u r e s  t o  b e  u t i l i z e d  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s .  What 

c o n d i t i o n s  c o n s t i t u t e  l e g a l  s t a t u s  unde r  t h e  g u i d e l i n e s  a re  s p e l l e d  

o u t  i n  s e c t i o n  ( d )  (6) of F l o r i d a  Ru le  of C r i m i n a l  P r o c e d u r e ,  b u t  no  

where i n  t h e  R u l e  o r  i n  t h e  R u l e  c o m m i t t e e  n o t e s  is t h e  u s e  o f  a 

m u l t i p l i e r  fo r  l e g a l  s t a t u s  p o i n t s  e v e r  men t ioned .  

One g u i d e l i n e s  s c o r e s h e e t  mus t  be used  f o r  e a c h  d e f e n d a n t  

and a l l  of h i s  o f f e n s e s  p e n d i n g  b e f o r e  t h e  t r i a l  c o u r t  f o r  

s e n t e n c i n g .  F la .  R. C r i m .  P .  3 . 7 0 1 ( d ) ( l ) .  I n  t h a t  v a i n ,  n i n e  
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scoresheets r e p r e s e n t a t i v e  o f  t h e  s e n t e n c i n g  c a t e g o r i e s  were 

c r e a t e d  u n d e r  F l o r i d a  Ru le  of C r i m i n a l  P r o c e d u r e  3.988. Each of 

t h e  n i n e  s c o r e s h e e t s  p r o v i d e  f o r  t h e  u s e  of a m u l t i p l i e r  i n  t h e  

area of p r i m a r y  and a d d i t i o n a l  o f f e n s e s ,  and p r i o r  r e c o r d .  The 

m u l t i p l i e r  is a p p l i e d  where  more t h a n  f o u r  o f f e n s e s  of t h e  same 

d e g r e e  e x i t  i n  any  o f  t h e  c a t e g o r i e s .  F l a .  R. C r i m .  P.  3.988. The 

u s e  of a m u l t i p l i e r  f o r  l e g a l  c o n s t r a i n t  i s  n o t  i n c l u d e d  unde r  

F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  3.988. 

I t  c o u l d  b e  a r g u e d  t h a t  t h e r e  is n o t  a m u l t i p l i e r  f o r  

v i c t i m  i n j u r y  r e p r e s e n t e d  on t h e  s c o r e s h e e t s ,  b u t  i n j u r y  t o  e a c h  

v i c t i m  is  c o n s i d e r e d  when comput ing  t h e  g u i d e l i n e s  score, as 

e v i d e n c e  t h a t  a m u l t i p l i e r  d o e s  n o t  a l w a y s  need t o  appear on t h e  

face of t h e  s c o r e s h e e t  t o  re f lec t  l e g i s l a t i v e  i n t e n t .  However, 

u n d e r  F l o r i d a  r u l e  of  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 7 )  t h e  Ru le  

s p e c i f i c a l l y  s t a t e s  t h a t  v i c t i m  i n j u r y  s h a l l  be s c o r e d  f o r  e a c h  

v i c t i m  p h y s i c a l l y  i n j u r e d  d u r i n g  t h e  c r i m i n a l  t r a n s a c t i o n .  Thus ,  

there is p a t e n t  a u t h o r i t y  f o r  t h e  u s e  of  a m u l t i p l i e r  i n  i n s t a n c e s  

where s e v e r a l  v i c t i m s  are i n j u r e d  d u r i n g  one  episode, a l s o  i t  

becomes clear t h a t  had t h e  s e n t e n c i n g  commission wished t o  create 

a m u l t i p l i e r  f o r  l e g a l  c o n s t r a i n t  s t a t u s  t h e  commiss ion  c o u l d  have  

i n c l u d e d  t h e  m u l t i p l i e r  i n  F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  

3.701. The a b s e n c e  of a r e f e r e n c e  t o  s u c h  a m u l t i p l i e r  u n d e r  

e i t h e r  r u l e  o f  c r i m i n a l  p r o c e d u r e  is i n d i c a t i v e  t h a t  t h e  commission 

d i d  n o t  i n t e n d  f o r  s u c h  a p r o c e s s  t o  b e  u t i l i z e d .  

The  P e t i t i o n e r  s u g g e s t s  t h a t  a p e r s o n  who commits  more 

t h a n  one  o f f e n s e  w h i l e  u n d e r  l e g a l  s h o u l d  b e  p e n a l i z e d  more h a r s h l y  
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by u s i n g  t h e  m u l t i p l i e r ,  t h a n  a p e r s o n  who commits  o n l y  o n e  

o f f e n s e .  T h e r e  i s ,  however ,  a f l aw  i n  t h i s  l o g i c .  A p e r s o n  

d e m o n s t r a t e s  h i s  lack o f  a b i l i t y  o r  desire  t o  comply  w i t h  s u c h  

r e s t r a i n t  i f  h e  commits one  or  t h r e e  new o f f e n s e s .  The p u r p o s e  of 

l e g a l  c o n s t r a i n t  p o i n t s  is t o  p u n i s h  o r  e n h a n c e  t h e  s e n t e n c e  based  

upon t h i s  lack of  c o m p l i a n c e ,  a f ac to r  which need o n l y  b e  a s s e s s e d  

once .  I n  a d d i t i o n ,  a p e r s o n  who c o m m i t s  s e v e r a l  new o f f e n s e s  does 

r e c e i v e  a h a r s h e r  s e n t e n c e  t h a n  a p e r s o n  who c o m m i t s  o n l y  one .  

Each  of t h o s e  new o f f e n s e s  are c a l c u l a t e d  i n t o  t h e  g u i d e l i n e s  and 

are p a r t  and parcel of t h e  s e n t e n c e  u l t i m a t e l y  r e c e i v e d .  

The d e c i s i o n s  of  t h e  F i r s t ,  Second and T h i r d  D i s t r i c t  

C o u r t s  of Appeal are c o r r e c t  i n  t h e i r  u l t i m a t e  c o n c l u s i o n s  t h a t  

m u l t i p l i e r s  s h o u l d  n o t  b e  a p p l i e d  when a s s e s s i n g  l e g a l  c o n s t r a i n t  

p o i n t s .  Thus ,  t h e  d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  of Appeals 

i n  L e w i s ,  s h o u l d  be a f f i r m e d .  
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CONCLUSION 

Based on t h e  f o r e g o i n g  a rgumen t s  and a u t h o r i t i e s  t h i s  

C o u r t  s h o u l d  ho ld  t h a t  l e g a l  c o n s t r a i n t  p o i n t s  s h o u l d  n o t  b e  

m u l t i p l i e d  and s h o u l d  uphold  t h e  d e c i s i o n  i n  L e w i s .  
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