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2 
STATEMENT OF THE FACTS 

P e t i t i o n e r  s t r e n u o u s l y  o b j e c t s  t o  Respondent ' s  reference t o  

t h e  a r r e s t i n g  o f f i c e r ' s  i n c i d e n t  r e p o r t  and c o n t i n u a t i o n  l e t t e r .  

Answer Brief o f  Respondent a t  2- 3, 42- 43 .  T h i s  items were n o t  

i n t r o d u c e d  a s  e v i d e n c e ,  a r e  n o t  i n  t h e  r e c o r d  on a p p e a l ,  and,  t o  

t h i s  d a t e r  u n d e r s i g n e d  c o u n s e l  h a s  n o t  s e e n  them. T h i s  Cour t  

shou ld  e n t i r e l y  d i s rega rd  a n y  c o n c l u s i o n s  t h a t  Respondent draws 

from t h e s e  items, p a r t i c u l a r l y  r e g a r d i n g  t h e  s u f f i c i e n c y  o f  t h e  

ev idence .  

ARGUMENT 

The e n d ,  b e g i n n i n g ,  and m i d d l e  o f  Respondent ' s  argument  was 

t h a t  o r d i n a n c e  14-76(2)  r e q u i r e s  p roof  of i n t e n t .  A s  b o t h  P e t i -  

t i o n e r  and t h e  excel lent  b r i e f  of t h e  amicus cur iae  p o i n t e d  o u t ,  

however, t h e  o r d i n a n c e  does  n o t  r e q u i r e  p roof  o f  i n t e n t .  "The 

o r d i n a n c e  i t s e l f  s t a t e s  t h a t  it p r o h i b i t s  l o i t e r i n g  which m a n i f e s t s  

b u t  does  n o t  p rove  a purpose  o f  p r o s t i t u t i o n . "  A m i c u s  C u r i a e  B r i e f  

of  F l o r i d a  A s s o c i a t i o n  of C r i m i n a l  Defense Lawyers a t  1 2 .  The  

o r d i n a n c e  was c a r e f u l l y  d ra f t ed  t o  r e q u i r e  proof  o n l y  of circum- 

s t a n c e s .  C i r c u m s t a n c e s  a re  o b v i o u s l y  f a i r l y  easy t o  p rove  beyond 

a r e a s o n a b l e  doubt .  I f  these circumstances a r e  proved beyond a 

r e a s o n a b l e  doub t ,  t h e n  t h e  accused l o i t e r e r s  a r e  g u i l t y  of v i o l a t -  

ing  t h i s  o r d i n a n c e ,  even i f  t h e y  i n  f a c t  e n t i r e l y  lack a cr iminal  

i n t e n t .  Such a r e s u l t  canno t  be squared  w i t h  s u b s t a n t i v e  due 

p r o c e s s  o r  w i t h  t h e  F i r s t  Amendment. 
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I n  e f f e c t ,  a l t h o u g h  it does  n o t  s a y  so, Respondent asks t h i s  

Cour t  t o  g i v e  t h e  o r d i n a n c e  a l i m i t i n g  c o n s t r u c t i o n  by r e q u i r i n g  

proof  o f  i n t e n t .  Such a c o n s t r u c t i o n  would do v i o l e n c e  t o  t h e  v e r y  

careful  d r a f t i n g  of t h e  o r d i n a n c e .  I t  would e f f e c t i v e l y  be two- 

f a c e d ,  because it would a l l o w  t h e  Tampa c i t y  a t t o r n e y  t o  claim t o  

t h i s  and o t h e r  c o u r t s  t h a t  i n t e n t  is r e q u i r e d  and y e t  a l l o w  Tampa 

p o l i c e  and j u r i e s  -- who m u s t  use t h e  ac tua l  o r d i n a n c e  l anguage  -- 
t o  a r r e s t  and c o n v i c t  w i t h o u t  p roof  of i n t e n t  and s o l e l y  on proof 

o f  c i r c u m s t a n c e s  which look s u s p i c i o u s .  

Moreover, w h i l e  a l i m i t i n g  c o n s t r u c t i o n  r e q u i r i n g  p roof  of 

i n t e n t  would c e r t a i n l y  be n e c e s s a r y ,  it would h a r d l y  be s u f f i c i e n t .  

I t  would n o t  address t h e  c h i l l i n g  F i r s t  Amendment e f f e c t s  t h a t  t h e  

o r d i n a n c e  h a s  on anybody walking t h e  s t r e e t s  of Tampa i n  a remote ly  

s u s p i c i o u s  manner. I t  a l s o  would n o t  address t h e  problem t h a t ,  t h e  

more t h e  o r d i n a n c e  is i n t e r p r e t e d  i n  a c o n s t i t u t i o n a l l y  p r o p e r  

f a s h i o n  t o  require p roof  of a c tua l  i n t e n t  and of ac tua l  a c t s  which 

c a r r y  o u t  t h i s  i n t e n t ,  t h e  more s u p e r f l u o u s  it becomes. An  a c t u a l  

i n t e n t  t o  p r o s t i t u t e ,  coupled  w i t h  o v e r t  a c t s  which c a r r y  o u t  t h i s  

i n t e n t ,  is p r o s t i t u t i o n  which s e c t i o n  796.07(3), F l o r i d a  S t a tu t e s  

( 1 9 8 7 ) ,  a l r e a d y  f o r b i d s .  Moreover, it does s o  w i t h  a lesser  

p e n a l t y  t h a n  t h e  Tampa o r d i n a n c e  does  and w i t h o u t  e g r e g i o u s  F i r s t  

Amendment i m p l i c a t i o n s .  

( 3 )  I t  i s  a l s o  u n l a w f u l  i n  t h e  s t a t e :  
( a )  To o f f e r  t o  commit, o r  t o  commit, o r  t o  
engage i n  p r o s t i t u t i o n ,  lewdness ,  o r  a s s i g n a -  
t ion .  
( b )  To s o l i c i t ,  i nduce ,  e n t i c e ,  o r  p r o c u r e  
a n o t h e r  t o  commit p r o s t i t u t i o n ,  l e w d n e s s ,  o r  
a s s i g n a t i o n  w i t h  h imse l f  or h e r s e l f .  . . . 
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( d )  To a i d ,  abet, or  participate in the doing 
of any of the acts o r  things enumerated in 
subsection . . ( 3 )  of this section. 

As several courts have previously found ,  this and other state 

statutes already adequately address the evils targeted by ordinance 

14.76(2). Petitioner pointed' out in her initial brief that every 

case rejecting the First Amendment overbreadth issue in this con- 

text has completely ignored this fact that existing laws already 

deal appropriately with the evil in question without infringing the 

F i r s t  Amendment. Not surprisingly, Respondent also completely 

ignored this argument. 

Significantly, although Respondent discussed at length acts 

which might carry out the evil intent, Respondent ca r e fu l l y  did not 

ask this Court f o r  an additional limiting construction requiring 

proof of an overt act which carries out the evil intent. Respon- 

dent claimed instead that loitering itself is an overt act. Answer 

Brief of Respondent at 9. Respondent then defined loitering asr  

among other things, "to be dilatory; to be slow in movement: to 

stand around or move slowly about; . . ." - Id. at 9. Given this 

definition of loitering, Respondent's claim that loitering is an 

overt act was nonsensical. Standing around is patently not an 

overt act. In fact, standing around is constitutionally protected. 

Papachristou v. C i t y  of Jacksonville, 405 U.S.  156 (1972). 

In the criminal context, an overt act is one which clearly 

indicates that the actor has an evil intent. Robbers commit overt 

acts when they walk into stores and pull out guns. All of the 
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c i r c u m s t a n c e s  l i s t e d  i n  t h e  o r d i n a n c e ,  however, a re  e s s e n t i a l l y  

i n n o c e n t  and g e n e r a l l y  a r e  n o t  o v e r t  ac t s .  T h e  o r d i n a n c e  t h e r e f o r e  

a l l o w s  c o n v i c t i o n s  of crime w i t h o u t  proof  of o v e r t  a c t s .  As dis- 

cussed i n  Issues I and 111 of P e t i t i o n e r ' s  I n i t i a l  B r i e f ,  t h i s  

v i o l a t e s  s u b s t a n t i v e  due  p r o c e s s  and unduly  i m p l i c a t e s  t h e  F i r s t  

Amendment. 

Responden t ' s  d e c i s i o n  n o t  t o  ask  f o r  a l i m i t i n g  c o n s t r u c t i o n  

r e q u i r i n g  p roof  of o v e r t  ac t s  w h i c h  ca r ry  o u t  t h e  e v i l  i n t e n t  was 

e x t r e m e l y  s i g n i f i c a n t  because it r e v e a l e d  t h e  t rue  purpose  of  t h i s  

l o i t e r i n g  o r d i n a n c e .  Tampa p o l i c e  are d o u b t l e s s  f r u s t r a t e d  on 

o c c a s i o n  because t h e y  canno t  p rove  t h a t  a p e r s o n  h a s  committed an 

ac t  which c a r r i e s  o u t  a n  i n t e n t  of p r o s t i t u t i o n ,  even though t h e  

a c t  may be s u s p i c i o u s .  T h i s  is  p a r t i c u l a r l y  t r u e  when many 

t o u r i s t s  come t o  town f o r  e v e n t s  l i k e  t h e  Super Bowl, because t h e  

police w a n t  t o  g e t  p r o s t i t u t e s  o f f  t h e  s t r e e t s  f o r  t h e s e  e v e n t s ,  

Consequent ly ,  t h e  C i t y  of  Tampa passed  t h i s  o r d i n a n c e  as a s h o r t -  

c u t  t o  n i p  p r o s t i t u t i o n  i n  t h e  bud b e f o r e  any o v e r t  a c t  h a s  

actually o c c u r r e d .  The o r d i n a n c e  does  n o t  r e q u i r e  p roof  o f  any 

ac tua l  ac t s  b u t  mere ly  of circumstances which  might  make it look 

l i k e  a crime is abou t  t o  o c c u r .  Because of  t h e  many First Amend- 

ment i m p l i c a t i o n s ,  c i t i e s  canno t  p a s s  l o i t e r i n g  o r d i n a n c e s  t o  n i p  

crime i n  t h e  bud i n  t h i s  manner. P a p a c h r i s t o u ,  405 U.S .  a t  171.  

P e t i t i o n e r  also c i t ed  Terry v. Ohio, 392 U.S. 1, 2 1  (1968), as 

a r t i c u l a t i n g  t h e  p r o p e r  s t a n d a r d  f o r  v i o l a t i o n s  o f  t h i s  o r d i n a n c e .  

Answer B r i e f  o f  Respondent a t  12-13, T h i s  c i t a t i o n  of Terry i l l u s -  

t r a t e d  how t h e  Tampa o r d i n a n c e  is i n t e n d e d  and used t o  a r r e s t  and 
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c o n v i c t  p e o p l e  f o r  crimes t h a t  have n o t  o c c u r r e d  yet. The Terry 

s t a n d a r d  determines when a p o l i c e  o f f i c e r  h a s  a founded s u s p i c i o n  

t o  s t o p  a pe r son  f o r  q u e s t i o n i n g .  I t  does  n o t  a l l o w  t h e  o f f i c e r  t o  

a r r e s t  t h e  p e r s o n  when no p r o b a b l e  cause e x i s t s ,  and it c e r t a i n l y  

does  n o t  g i v e  t h e  p r o p e r  s t anda rd  f o r  d e t e r m i n i n g  p roof  of crime 

beyond a r e a s o n a b l e  doub t .  Y e t ,  Respondent i m p l i e s  t h a t  Terry 

p r o v i d e s  t h e  p r o p e r  s t anda rd  f o r  d e t e r m i n i n g  when t h e  p e r s o n  has 

v i o l a t e d  t h e  p r o s t i t u t i o n  l o i t e r i n g  o r d i n a n c e .  I n  o t h e r  words, i f  

t h e  f i n d e r  o f  f a c t  can f i n d  beyond a r e a s o n a b l e  doubt  t h a t  t h e  

p o l i c e  o f f i c e r  j u s t i f i a b l y  had a founded s u s p i c i o n  under Terry,  

t h e n  t h e  pe r son  i s  g u i l t y .  T h i s  i d e a  s t a n d s  t h e  laws o f  s e a r c h  and 

s e i z u r e ,  due process, and proof  beyond a r e a s o n a b l e  doubt  t o t a l l y  

on t h e i r  r e s p e c t i v e  heads .  

As t h e  d i s t r i c t  c o u r t  d i d  below, Respondent also argued t h a t  

t h e  o r d i n a n c e  is less  vague t h a n  t h e  s t a t e w i d e  l o i t e r i n g  o r d i n a n c e s  

which  t h i s  Cour t  h a s  p r e v i o u s l y  approved.  A s  P e t i t i o n e r  p o i n t e d  

out i n  h e r  i n i t i a l  b r i e f ,  however, t h i s  argument over looked  t h e  

f a c t  t h a t  F l o r i d a ' s  l o i t e r i n g  o r d i n a n c e  r e q u i r e s  p roof  of  a n  objec- 

t i v e  f ac t  -- t h a t  t h e  p u b l i c  s a f e t y  is t h r e a t e n e d .  S t a t e  v. Ecker, 

311 So.2d 1 0 4  ( F l a .  1 9 7 5 ) .  When t h e  p u b l i c  s a f e t y  i s  n o t  t h r e a t -  

ened,  t h e n  F l o r i d a  law requires s p e c i f i c  proof of a s p e c i f i c  crime, 

such  as p r o s t i t u t i o n ,  i n s t e a d  of  n o n s p e c i f i c  proof  o f  l o i t e r i n g .  

B. A ,  A .  v. S t a t e ,  356 So.2d 304 (Fla. 1 9 7 8 ) .  

The p rac t i ca l  r e a s o n s  f o r  t h i s  d i s t i n c t i o n  a r e  c l e a r .  I n  t h e  

t y p i c a l  l o i t e r i n g  case unde r  Ecker, p e o p l e  a r e  l i k e l y  t o  g e t  h u r t  

if t h e  o f f i c e r  does  n o t  i n t e r v e n e .  For example, i f  an  o f f i c e r  sees 
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a man w i t h  a gun h i d i n g  behind a hedge n e a r  a broken window of a 

b u i l d i n g ,  t h e  o f f i c e r  needs  t o  i n t e r v e n e  or t h e  b u i l d i n g ' s  OCCU- 

p a n t s  c o u l d  be i n j u r e d .  I n  o t h e r  words, t h e  o f f i c e r  m u s t  ac t  t o  

p r e s e r v e  t h e  p u b l i c  s a f e t y .  

These c o n s i d e r a t i o n s  do n o t  a p p l y  t o  a p r o s t i t u t i o n  l o i t e r i n g  

o r d i n a n c e .  P r o s t i t u t i o n ,  w h i l e  p e r h a p s  n o t  v i c t i m l e s s ,  is n o t  a 

crime t h a t  is  l i k e l y  t o  cause immediate p h y s i c a l  i n j u r y .  Conse- 

q u e n t l y ,  p r o s t i t u t i o n  i s  l i k e  all o t h e r  crimes. However s u s p i c i o u s  

t h e  watching o f f i c e r s  might  b e ,  they canno t  s t o p  a s u s p e c t e d  pro- 

s t i t u t e  w i t h o u t  a founded s u s p i c i o n ,  canno t  a r r e s t  w i t h o u t  p r o b a b l e  

cause, and canno t  c o n v i c t  u n l e s s  a l l  r e a s o n a b l e  d o u b t s  a re  gone. 

Tampa's l o i t e r i n g  o r d i n a n c e  is a b l a t a n t  a t t e m p t  t o  pre-empt t h i s  

c o n s t i t u t i o n a l l y  mandated c h a i n  of proof and  t o  a l l o w  c o n v i c t i o n s  

w i t h o u t  p roof  beyond a r e a s o n a b l e  doubt  and even w i t h o u t  p r o b a b l e  

cause t h a t  a crime has o c c u r r e d .  

F i n a l l y ,  t h e  amicus has p o i n t e d  o u t  t h a t  P e t i t i o n e r  framed 

t h i s  i s s u e  p r i m a r i l y  w i t h  respect t o  t h e  r i g h t s  of p r o s t i t u t e s .  

The amicus obse rved ,  however, t h a t  t h e  Tampa o r d i n a n c e  " a l s o  

a f f e c t s  t h e  F i r s t  Amendment r i g h t s  o f  a l l  c i t i z e n s ,  e s p e c i a l l y  

t h o s e  who happen t o  l i v e  o r  be i n  a n  area of ' h i g h  p r o s t i t u t i o n  

a c t i v i t y . ' "  B r i e f  of amicus a t  8. P e t i t i o n e r  agrees w i t h  t h i s  

o b s e r v a t i o n  and a g r e e s  w i t h  t h e  a m i c u s ' s  argument on t h i s  p o i n t .  

S p e c i f i c a l l y ,  P e t i t i o n e r  a g r e e s  t h a t  

S e c t i o n  [14-76(2)] is a l s o  s u b s t a n t i a l l y  over- 
broad because it is n o t  l i m i t e d  t o  a c t i v i t i e s  
by known p r o s t i t u t e s .  Nothing i n  S e c t i o n  [ 1 4 -  
76(2)] r e q u i r e s  t h e  p o l i c e  t o  a r r e s t  o n l y  
known p r o s t i t u t e s .  I t  is n o t  ha rd  t o  imagine 
an  a r r e s t  based on conduct  de l inea ted  i n  114- 
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76(2)] by a person who is not a known prosti- 
tute, but who is in an area or on a corner 
known fo r  prostitution activity. All persons 
could be subject to an arrest under section 
[14-76(2)] if they engaged in conduct similar 
to the circumstances listed in [14-76(2)1 or  a 
person engaged in such conduct in an area 
known f o r  prostitution. 

Brief of amicus at 14. 
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