
' c - '  

r 1 

C:/WP/DOCS/JAYE/SAXON.F12 

IN THE SUPREME COURT OF FLORIDA 

MILDRED R. JAYE, 

Petitioner, 

V .  

ROYAL SAXON, INC., 

Respondent. 

..+* 

CASE NO: 77,570 

PETITIONER'S INITIAL BRIEF 
ON THE MERITS 

SMA L SMALL & SMALL, P.A. 
MIC Flo J"' ida  L Bar 13. SMALL, No: 074872 ESQ. 

Paramount Center - Penthouse 
139 North County Road 
Palm Beach, FL 33480 
Telephone: (407) 833-1100 
Telecopier: (407) 835-0547 
Attorneys fo r  Petitioner 



* '  
t 

TABLE OF CONTENTS 

PAGE 

Table of Contents 

Table of Authorities 

Statement of the Case 

A. Jurisdiction 

B. Statement 

Statement of Facts 

Summary of the Arguments 

Arguments 

Point I 

A. "Whether Cate v. Oldham Applies to Private 
Litigants, to Bar a Subsequent Action for 
Malicious Prosecution Where the Plaintiff 
Has Previously Elected to Tax Costs and/or 
Fees After Successfully Defending the 
Underlying Action?" 

i 

ii, iii, iv 

1 

1 

1 

3 

6 

7 

7 

7 

B. Whether Turkey Creek, Inc. v. Londono, 567 
So.2d 943 (FL-1st DCA-1990) or Jay@ v. Royal 
Saxon, Inc., 573 So.2d 425 (FL-4th CA-1990) 
Correctly Extends and Applies the Rule of Law 
in Cate v. Oldham, 450 So.2d 224 (FL-1984) 
to Private Litigants. 

Point TI 

Whether the Lower Court Should Have Permitted 
Plaintiff to Amend the Complaint Adding a Count 
for Intentional Infliction of Emotional Distress 
Pending Determination of a Motion for Rehearing 
of the Summary Judgment. 

Conclusion 

Certificate of Service 

17 

22 

22 

23 

24 

i 



TABLE OF AUTHORITIES 

PAGE 

CASES 

Barbe v. Villeneuve 
505 S0.2d 1331 (FL-1987) 

Brickman v. Garrido 
291 So.2d (FL-3rd DCA 1974) 

Cate v. Oldham 
450 S0.2d 224 (FL-1984) 

Cypher v. Segal 
501 S0.2d 112 (FL-4th DCA-1987) 

Dorf v. Usher 
514 S0.2d 68 (FL-4th DCA-1987) 

Dorset House Association, Inc. v. Darset, Inc. 
371 So.Zd, 541 (FL-3rd CA-1979) 

Dragstrem v. Butts 
370 S0.2d 416 (FL-1st DCA-1979) 

Glass v. Perish 
51 So.2d 717 (FL-1951) 

Hall v. City of Pompano Beach 
487 S0.2d 318 (FL-4th DCA 1986) 

Jacques v. McLaughlin 
401 A2d 430 (RI-1979) 

Jaye v. Royal Saxon, Inc. 
573 S0.2d 425 (FL-4th DCA-1990) 

Johnson v. Headly 
419 S0.2d 401 (FL-4th DCA-1982) 

Law Offices of Harold Silver v. 
Farmers Bank and Trust Co. 
498 S0.2d 984 (FL-1st DCA-1986) 

18 

17 

1, 2, 5, 6 ,  7, 
8, 11, 12, 13, 
14, 15, 16, 17, 
18, 19, 20, 21, 
22, 23 

2, 5, 6, 7, 9, 
10, 15, 17, 18, 
19, 20, 22, 23 

17 

22 

17 

13 

10 

16 

1, 17, 23 

23 

8, 9 

ii 



Mailborne v. Kuntz 
56 So.2d 720 (FL-1952) 

McLane v. Hall 
521 So.2d 190 (FL-4th DCA-1981) 

Murray v. Plasteridge, Inc. 
338 S0.2d 260 (FL-4th DCA-1976) 

O'Brien v. Young 
538 So.2d 112 (FL-2nd DCA-1989) 

Parker v. Langley 
93 ENG. REP. 293 ( K . B .  1714) 

Pel1 v. State 
(1929) 97 Fla. 650, 122 So. 110 

Pope v, Pollock 
40 Ohio 367,  21 NE 356 (OH 1889) 

Purinson v. Antenna Specialists Company 
408 So.2d 617 (FL-3rd CA-1982) 

Reid v. Reid 
396 S0.2d 818 (FL-4th DCA-1981) 

Royal Saxon v. Jaye 
536 So.2d 1046 (FL-4th DCA-1988); rev. den. 
544 S0.2d 200 (FL-1989) 

Schelman v. Guaranty Title Co. 
(1943) 153 Fla. 379, 15 So.2d 754 

Schunkman v. Stolar 
347 So.2d 653 (FL-3rd CA-1977) 

State v. Florida State Improv. Com. 
(1952), Fla.) 60 So.2d 747 

State ex rel. Biscayne Kennel Club v. Board 
of Business Regulation of Dept of Business 
Regulation 
(1973, FLa.) 276 So.2d 823 

State ex re1 Florida Bar v. Evans 
(1957, Fla.) 94 So.2d 730 

Turkey Creek, Inc. v. London0 
567 SO.2d 943 (FL-1st DCA-1990) 

17 

10 

17 

23 

10, 11, 12, 
13, 15 

2 1  

1 5  

22 

23 

2, 3 ,  9 

21 

23 

21 

21 

21 

1, 5, 6,  17, 
19, 21, 22, 24 

iii 



Villa Sorrento, Inc. v. Elden 
458 S0.2d 1177 (FL-4th DCA-1984) 

STATUTES 

Chapter, 57, F . S .  

Chapter 501, F.S. 

Chapter 713, F . S .  

Chapter, 718, F . S .  

Chapter, 719, F . S .  

F . S .  56.18 

F . S .  57.021 

F . S .  57.041 

F . S .  57.105 

F.S. 719.303 

Florida Rules of Appellate Procedure 
Rule 9.030(a)(2)(iv) and ( v ) ,  F . R . A . P .  

Treatises, Handbooks and Legal Resources, 
24 F1. Jur. Zd,  Malicious Prosecution, 
page 578 

Treatises, Handbooks and Legal Resources, 
241 F1. Jr. 2d, Malicious Prosecution, 
page 547 

13 Fla. Jur. 2d, Court and Judqes, Section 
155, page 274 

17 Fla .  Jur. 2d, Damages, section 90 

iv 

18 

5 

2, 7, 
9, 13 

13 

13 

3, 13 

9 

12 

12 

10, 18 

5, 9, 12 

1 

14, 17 

8 

20, 21 

19 



STATEMENT OF THE CASE 

A. JURISDICTION: 

This cause is presented to the Supreme Court as a result 

of an appellate decision by the District Court of Appeals, Fourth 

District of Florida in the case of Jaye v. Royal Saxon, Inc., 573 

So.2d 425 (FL-4th DCA-1991) (A-8) which directly conflicted with 

Turkey Creek,  Inc. v. Londono, 567 So.2d 943 (FL-1z.t DCA-1990) 

( A - 9 )  and which certified the following question as being of great 

public importance: 

"Whether Cate v. Oldham applies to private 
litigants, to bar a subsequent action for 
malicious prosecution where the plaintiff has 
previously elected to tax costs and/or fees 
after successfully defending the underlying 
action?" 

This court's discretionary jurisdiction is invoked pursuant to Rule 

9.030(a)(2)(iv) and (v), Florida Rules of Appellate Procedure. 

B . STATEMENT : 

This cause involves an appeal from a final summary 

judgment in a malicious prosecution action entered by the lower 

trial court, being the 15th Judicial Circuit Court in and for Palm 

Beach County, Florida, Judge Edward Garrison presiding. The 

petitioner, Mildred Jaye, was the plaintiff in the lower court. 

The respondent Royal Saxon, Inc., was the defendant in the lower 

court. The petitioner Jaye initiated an action for  malicious 



I 

prosecution against the respondent Royal Saxon, Tnc., a s  a result 

of having prevailed in defending two separate trial court actions 

and four appeals, all initiated by the respondent Royal Saxon, Inc. 

against the petitioner Mildred Jaye. (A-1) The trial court issued 

a final summary judgment against the petitioner Mildred Jaye based 

totally upon the trial court's interpretation of Cypher v. Segal, 

501 So.2d 112 (FL - 4th DCA - 1987), and Cate v. Oldham, 450 So.2d 
224 (FL - 1984). (A-3) The trial court interpreted the Cypher and 

Cate decisions as barring actions by private parties for malicious 

prosecution, if the prevailing party in the underlying wrongful 

litigation, elected to seek an award of costs or attorney fees. 

It is undisputed, that the petitioner Mildred Jay did seek and did 

receive a partial award of attorney fees based upon F . S .  719.303 

and a partial award of costs in the underlying wrongful litigation 

in the trial c o u r t .  However, in two of the four appellate actions, 

the petitioner Jaye did not receive an award of attorney fees. 

Royal Saxon v. Jaye, 536 So.2d 1046 (FL - 4th DCA - 1988); rev. 
den. 544 So.2d 200 (FL - 1989). 

The petitioner Jaye timely filed a motion for rehearing 

( A - 4 ) ,  which was denied. (A-7) During the time that the motion 

for rehearing was pending, and within 10 days following the 

rendition of the summary judgment the petitioner Jaye filed a 

motion to amend the complaint, adding additional adverse parties 

and stating an additional cause of action for intentional 

infliction of emotional distress and adding parties defendant (A-  

5) which was denied. ( A - 6 )  
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The Record is referred to as "(R - ) . ' I  The Appendix is 

referred to as " ( A  ) . ' I  There was no evidentiary hearing, so 

there is no transcript. 

The petitioner Mildred Jaye seeks the reversal of the 

final summary judgment and the reversal of the order denying the 

requested amendment. 

STATEMENT OF FACTS 

The petitioner Mildred Jaye is a cooperative unit owner 

in the Royal Saxon Cooperative in Palm Beach. She has resided 

there for 20 years. The Royal Saxon Cooperative is operated by its 

officers and board of directors in accordance with its bylaws, 

propriety lease, and Chapter 719, F . S . ,  otherwise known as the 

Florida Cooperative Law. Petitioner has for years been looked upon 

as a ''thorn in the side" of the board of directors and officers of 

the Royal Saxon Cooperative. Several of the officers have 

previously testified under oath that they would do anything to get 

rid of Mildred Jaye. She repeatedly reported violations of 

building codes, fire codes, health safety codes, code enforcement 

laws, cooperative laws and any other state, local laws or 

ordinances, which she felt that the board and officers were 

violating. See Royal Saxon v. Jaye, 536 So.2d 1046 (FL - 4th DCA - 

1988); rev. den. 544 So.2d 200 (FL - 1989). A s  a result, the 

board and officers were cited on numerous occasions before various 

state and local agencies. In 1979, the board voted to commence an 
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action in the Palm Beach County Circuit Court for an injunction to 

force Mildred Jaye to turn over her key and to prohibit certain 

wearing apparel in the lobby and bringing her bicycle inside the 

building. While that action was pending, the board authorized the 

commencement of an action to evict Mildred Jaye from the 

cooperative apartment which she owned, purportedly based upon her 

challenge of a 1981 board approved special assessment. She offered 

to pay the assessment, but under protest. The board refused to 

accept payment and initiated the eviction action. After an 

extensive jury trial on both cases, which were consolidated for 

trial, Mildred Jaye received a directed verdict in the first case 

and a jury verdict in the second. She received a partial award of 

attorney fees and costs in the lower court. Appeals were taken 

from the principal judgments and from subsequent attorney fee 

judgments. Mildred Jaye prevailed in all of the appeals. 

Mildred Jaye filed a malicious prosecution action against 

the board, claiming that the underlying wrongful litigation was 

maliciously prosecuted as a means to get rid of Mildred Jaye from 

the building and to inflict harassment, financial ruin, 

embarrassment, and humiliation upon her. ( A - 1 )  Mildred Jaye 

claimed that she was ostracized and singled out for verbal and 

physical abuse, ignored, spat upon and that her life w a s  a living 

hell during the seven years of the litigation and pending appeals. 

She asked for general, compensatory and punitive damages in the 

malicious prosecution action. 

The trial court granted a motion for summary judgment 
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( A- 2 )  and entered a final summary judgment against petitioner 

purportedly based upon an interpretation of Cate v. Oldham and 

Cyphsr v. Seqal, supra, because Mildred Jaye had received a p a r t i a l  

award of court costs in accordance with Chapter 57, F . S . ,  and a 

partial award of attorney fees in accordance with Section 719.303, 

F . S . ,  which mandates that the trial court award reasonable attorney 

fees to the prevailing party in an action between the cooperative 

association and a cooperative unit owner. ( A - 3 )  The trial court 

denied tha motion to amend the complaint to add parties and to 

state an additional cause of action for intentional infliction of 

emotional distress. ( A - 6 )  

The District Court of Appeals, Fourth District of Florida 

reluctantly affirmed Cypher v. Segal, supra, b u t  certified the 

question as being one of great public importance and specifically 

noted direct conflict with Turkey Creek, Inc. v. Londono, 567 So.2d 

943 (FL-1st DCA-1990). 

The petitioner Mildred Jaye seeks a reversal of the final 

summary judgment and contends that the trial court and Fourth 

District misinterpreted or wrongfully interpreted Cate v. Oldham 

and that the Fourth District should have receded from Cypher v. 

Segal, supra. The petitioner further seeks reversal of the order 

denying the motion to amend the complaint. 
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SUMMARY OF THE ARGUMENT 

The issues in this case are clear. The petitioner 

contends that the Fourth District misinterpreted or erroneously 

interpreted Cate v. Oldham by extending its rule of law to Cypher 

v. Segal, supra, and reluctantly extended the erroneous decision 

to the instant case. The petitioner argues that the First District 

correctly interpreted Cate v. Oldham and declined to apply it to 

Turkey Creek, Inc. v. Londono, supra. The appellate courts of this 

state never intended Cate v. Oldham to bar private litigants f r o m  

bringing malicious prosecution actions, or for that matter, 

wrongful eviction, abuse of process or slander of title actions, 

in cases where the prevailing party in the underlying wrongful 

litigation elected to seek an award of costs or attorney fees. To 

the extent that Cypher v. Seqal extended the rule of law in Cate 

v. Oldham to private litigants, it should be receded from, 

distinguished or overturned. 

The petitioner further contends that the trial court 

should have granted the timely motion to amend the complaint filed 

within 10 days following the issuance of the summary judgment and 

pending the determination of the motion for summary judgment. 
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ARGUMENT 

I 

A. "WHETHER CATE v. OLDHAM APPLIES TO PRIVATE 

LITIGANTS, TO BAR A SUBSEQUENT ACTION FOR 

MALICIOUS PROSECUTION WHERE THE PLAINTIFF 

HAS PREVIOUSLY ELECTED TO TAX COSTS AND/OR 

FEES AFTER SUCCESSFULLY DEFENDING THE 

UNDERLYING ACTION?" 

The Fourth District reluctantly responded in the 

affirmative, but certified the above question as being of great 

importance. It was apparent at the oral argument before the Fourth 

District in the instant case that the judges were leaning toward 

receding from Cypher. However, both Judge Stone and Dell were on 

the panel which issued the opinion in Cypher and they stopped short 

of receding from that opinion, but Judge Warner, did not. She 

specifically disagreed with Cypher. (A-8) 

In response to a motion for  summary judgment filed by the 

respondent cooperative association, the trial court ruled that the 

cases of Cypher v. Segal, 501 So.2d 112 (FL - 4th DCA - 1987) and 

Cate v. Oldham, 450, So.2d 224 (FL - 1984) controlled. ( A - 3 )  

The petitioner further argued that the Florida Supreme Court in the 

Cate case never intended to establish a legal precedent that would 

bar malicious prosecution actions by private litigants where either 

attorney fees or costs were awarded in the underlying wrongful 

litigation. To do so, would constitute a failure to recognize that 
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the damages in a malicious prosecution action are not limited 

simply to a "dollar for dollar" economic loss consisting of 

attorney fees and costs in the underlying wrongful litigation. 

Likewise, to follow the argument of the respondent, which was 

accepted by the trial court, even if the award of attorney fees or 

costs, w a s  only partial, and did not constitute a full recovery of 

attorney fees and costs, the mere award, regardless of the amount, 

would constitute a bar against bringing a malicious prosecution 

action, or for  that matter, a wrongful eviction, abuse of process 

many elements to a malicious prosection action. 

The elements of a cause of action for malicious 

prosecution are: 

"An action for malicious prosecution lies in 
all cases where there is a concurrence of the 
following six essential elements: (1) the 
prior commencement or continuance of a civil 
or criminal judicial proceeding; (2) its legal 
causation by the present defendant against the 
plaintiff; (3) its bona fide termination in 
favor of the plaintiff; ( 4 )  the absence of 
probable cause for prosecution of such 
proceeding; (5) the presence of malice in 
instituting the proceeding; and (6) damage 
conforming to legal standards resulting to the 
plaintiff. If any one of these elements is 
lacking, an action for malicious prosecution 
will not lie. 241 Fla. Jur. Zd, Malicious 
Prosecution, page 547. 

In Law Offices of Harold Silver v. Farmers Bank and Trust 

- Co., the District Court of Appeal, First District for the State of 

Florida, ignored Cate v. Oldhem, 450 So.2d 224 (FL - 1980) and 
confirmed that a malicious prosecution action may be maintained for 
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injuries, including punitive damages, even after receiving a 

statutory award of costs in the underlying wrongful action. - Law 

Offices of Harold Silver v. Farmers Bank and Trust Co., 498 So.2d 

984 (FL - 1st DCA - 1986). The District Court of Appeals, First 

District reversed the trial court's determination that a recovery 

for wrongful levy bass a malicious prosecution action. The 

defendant in the underlying wrongful action recovered damages by 

virtue of Section 56.16, F . S .  for a wrongful levy. In light of the 

'"common law tort of malicious prosecution" and the rule of 

statutory construction harmonizing legislative mandates with the 

common law, "statutes designed to alter the common law must be in 

unequivocal terms." Law Offices of Harold Silver v. Farmers Bank 

and Trust Co., ibid. As a result, because a malicious prosecution 

action provides for the award of damages beyond those provided in 

Section 56.18, F . S .  the separate tort of malicious prosecution is 

available, ibid. Similarly, in the instant case involving Royal 

Saxon v. Jaye, Jaye was the prevailing party. The trial court, 

affirmed by this appellate court in Royal Saxon v. Jaye, (FL - 4th 

DCA, Case No. 85-1625); (FL - 4th DCA, Case No. 85-2814). In Royal 

Saxon v. Jaye, 536 So.2d 1046 (FL - 4th DCA - 1988); rev. den. 544 

So.2d 200 (FL - 1989), the trial court awarded partial attorney 

fees and costs in accordance with Section 719.303, F . S .  However, 

the Fourth District did not award appellate legal fees. 

The impracticality of Cypher v. Segal, 501 So.2d 112 (FL 

- 4th DCA - 1987) and its rejection by this very same District 
Court of Appeal, 4th District of the State of Florida is 
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demonstrated in the decision of McLane v. Hall, 521 So.2d 190 (FL 

- 4th DCA - 1981), referred to as "Hall 11" and Hall v. City of 

Pompano Beach, 487 So.2d 318 (FL - 4th DCA 1986), referred to as 

"Hall I". In both Hall decisions, multiple tort claims were 

brought by Mr. Hall against several defendants including the City 

of Pompano Beach and Mr. McLane. In dismissing the cases, the 

trial court found no probable cause and awarded attorney fees 

pursuant to Section 57.105, FL, STAT (1983). This District Court 

of Appeals, 4th District of the State of Florida, responded that 

it was not convinced of the absolute frivolity of Mr. Hall's claim. 

A s  a result, the award of attorney fees was vacated, but all other 

portions of the trial court's award, including costs, were 

affirmed. See Hall v. City of Pompano Beach, ibid - "Hall I". 
After remand, the trial court dismissed Mr. McLane's 

subsequent malicious prosecution action, relying upon Cypher v. 

Segal, ibid. However, this District Court of Appeals, 4th District 

of the State of Florida, ignored Cypher, supra, and remanded the 

cause for an independent determination of whether probable cause 

existed fo r  the first suit (the underlying wrongful litigation), 

inasmuch as "Hall I" was predicated only on a finding that the 

action was not frivolous. The important and underlying point 

being, that Cypher, supra, nor Cate, supra, were applied because 

of the circumstances. 

In order to understand the limited precedent sat in Cate, 

it is important to discuss the circumstances. The case clearly 

illustrates that the decision was based on Parker v. Lancrlev. 93 
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ENG. REP. 293 ( K . B .  1714). Cate, supra, at pages 225-227 and 

Cypher, supra, at page 114 cite Parker for  the proposition that: 

"At common law, successful defendants could 
either tax costs and fees in the original 
action, or they could sue for malicious 
prosecution upon the basis of these losses; 
they could not do both." (Emphasis added.) 

Regretfully, the above quote, in fact, is a misreading 

of the Parker case. Parker made no such common law holding. At 

issue in Parker was whether an action for malicious prosecution may 

be maintained without showing the result of the underlying 

(wrongful) litigation. (93 ENG. REP. at 293). The Chief Justice 

held in Parker, supra, that inasmuch as there was no showing as to 

whether the underlying litigation was resolved, not to mention that 

it was resolved in favor of the present plaintiff, required that 

the subsequent malicious prosecution claim must be dismissed. 

Parker v. Langley, ibid at 297. 

Parker v. Langley, 93 Eng. Rep. 293, ( K . B .  1714) (Reports 

in the King's Bench, Gilb Cas. 161.) at 297 says, to wit: 

"I know not whether these actions have not in 
some measure been allowed upon the reason of 
the statute of 8 Eliz. c .  2, so that what that 
Act declares to be injustice and vexations, 
and orders a judgment to be given for costs 
and damages thereupon, should afterwards be 
likewise in those cases at the election of the 
party, or in other like cases to be the 
foundation of an action upon the case to 
recover damages, and that statute enacts that 
the defendant shall have costs and damages 
awarded him, if the plaintiff declares not 
within three days after bail put in the cases 
within the statute. I' (Emphasis added. ) At 
297. 
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In Cate, and Parker v. Langley at 297 was misconstrued. 

Rather than "costs and fees" in the original action, Parker v. 

Lanqley says ''costs and damages" (Emphasis added. ) . Petitioner 

respectfully suggests to this court that there is a significant 

legal difference between recovery in the underlying action of 

''casts and fees" and recovery in the underlying action of "costs 

and damages" (emphasis added). In the later case it clearly would 

be double recovery and the doctrine of election of remedies would 

apply; but not in the former case. 

Notably, appellate courts in this state have shown a 

disfavor for malicious prosecution actions, perhaps because of the 

psychology, that litigation has to stop sometime. However, as long 

as a cause of action for malicious prosecution still remains 

viable, it makes little common sense to enforce the provisions of 

such statutes as Section 57.021, FL STAT (1987), which says: 

"The clerk of the court or the judge shall tax  
the costs accruing at each action when it is 
determined . . .; or 

Section 57.041 FL STAT (1987), which says: 

"The party recovering judgment shall recover 
all his legal casts and charges which shall be 
included in the judgment . . . ' I  

and prohibit malicious prosecution actions because fees or casts 

were awarded in the underlying action. 

"The prevailing party in any such action . . is entitled to recover reasonable 
attorney fees. This relief does not exclude 
other remedies provided by law. I' (Emphasis 
added.) Section 719.303(1), F . S .  
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Carried further, there are at least two dozen separate 

statutes which all provide that in certain causes of action, 

attorney fees may be awarded, such as the condominium statute 

(Chapter 718), the cooperative statute (Chapter 719), the mechanics 

lien statute (Chapter 713), the Little FTC Act (Chapter 501), the 

Mobile Home Act (Chapter 723), the Landlord/Tenant Act (Chapter 

83), the Civil Theft Statute (Chapter 772), etc. Perhaps each one 

of these statutes should be further restricted by the admonition, 

"that attorney fees in accordance with these statutes shall not be 

requested if the prevailing party who was wrongfully sued in the 

underlying wrongful litigation intends to pursue an action for 

malicious prosecution." However, neither the Florida Legislature, 

nor the Florida Supreme Court, nor any Florida appellate courts, 

have ever stated that the aforementioned statutory authorities 

represented a bar to malicious prosecution actions, or f o r  that 

matter, to wrongful eviction, slander of title or abuse of process 

actions. 

Once again, it is important to refer to the source of the 

problem - Parker v. Lanqley, supra, as quoted in Cate v. Oldham, 

supra. The Florida Supreme Court made known its dislike for 

malicious prosecutions in Glass v. Perish, 51 Sa.2d 717, 721 (FL - 
1951), but the Florida Supreme Court could not, and did not cite 

any specific language from Parker, supra, to justify its 

conclusion, that the common law mandates that if either costs or 

fees were awarded in the original action, that the prevailing party 

could not sue for malicious prosecution. 
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Perhaps one could argue that it was the intent of Cate 

v. Oldham, supra, to establish an offset or credit against any 

malicious prosecution judgment for attorney fees and costs already 

awarded in the underlying wrongful litigation, much the same as 

there is an offset for collateral source payments in other tort 

actions. It would be logical to argue that if attorney fees and 

costs were awarded in the underlying wrongful action, that either 

the amount of those fees and costs would represent a set o f f ,  or 

alternatively, that the prevailing party in the underlying wrongful 

litigation could not include attorney fees and costs as an element 

of damages, and would be limited to such other elements of damage 

as may exist, other than the attorney fees and costs. 

However, in a malicious prosecution action, in addition 

to exemplary or punitive damages which may be recovered, a 

successful claimant is entitled to recover compensatory damages. 

" A  cause of action for malicious prosecution 
is actionable per se, and certain kinds of 
damage necessarily follow and are presumed to 
exist. There is no fixed rule of damages in 
actions for malicious prosecution, the object 
being remuneration to the plaintiff for a 
personal injury incapable of exact cash 
valuation. Compensatory damages in actions 
for malicious prosecution, as in other types 
of actions, are those which arise from actual 
and indirect pecuniary loss, expenses, mental 
suffering, and bodily pain and suffering. The 
plaintiff is entitled to recover damages not 
only for an unlawful arrest and imprisonment 
and for the expenses of his defense, but for 
injury to his name and character by reason of 
a false accusation. 24 Fla. Jur. 2d, 
Malicious Prosecution, page 578. 
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The old adage, about mixing "apples and oranges" 

definitely is pertinent to this discussion. The relief afforded 

under statute or contract for an award of attorney fees and costs 

to the prevailing party is different than the relief afforded in 

an action for malicious prosecution which is far more expansive, 

contains other elements and affords personal relief for mental 

anguish and suffering, damage to reputation and embarrassment, as 

well as for monetary damages, which coincidentally may include 

attorney fees and costs. 

Neither the Parker court, supra, nor the Cate court, 

supra, ever reached the underlying issue. The Parker court, based 

upon statute, 8 Eliz. c. 2 never reached the question of whether 

costs and damages could be awarded if the claimant failed, as 

required by the 1565 law, to make a claim for injuries within three 

days after release from jail. (93 ENG. REP. at 297.) 

Coincidentally, the Parker court, supra, did not even reach the 

issue of whether a common law award taxing costs barred a malicious 

prosecution action, because at common law, there was no provision 

for the taxation of costs. Taxation of costs was not a right, but 

was based upon a privilege extended by statute. 

Interestingly enough, the only other reported decision 

in the United States which cited Parker, supra, as authority, 

contained in "West Law Data Base" other than the Cate and Cypher 

cases is a 100 year old case in Ohio, styled as Pope v. Pollock, 

40 Ohio 367, 21 NE 356 (OH 1889). In the Pope case, the Ohio 

Supreme Court found that the common law "supported malicious 
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prosecution actions until the year 1250" when the Statute of 

Malbridge, 52 HEN. 111, provided a successful defendant with the 

remedy of a claim f o r  costs. The Ohio court concluded that the 

award of costs was based upon statute, not based upon common law 

principles, as suggested in Cate, supra (emphasis added). As a 

result, the Ohio court held malicious prosecution actions were not 

barred, but in fact were traditionally available even where costs 

were taxed. (Ibid at page 357.) 

Ninety years later, in the reading of the "English rule", 

in Jacques v. McLauqhlin, 401 A2d  430 (RI - 1979), the Rhode Island 

Supreme Court held, that "the old common law rule" was that some 

"special injury" had to be recited in order to state a malicious 

prosecution action. In the instant case as well as in numerous 

other exceptions to Cate, the petitioner has suffered a special 

injury, being a grievous harm to her reputation; to her lifestyle; 

and to her peace and tranquility. She has been ostracized, spat 

upon, verbally and physically abused, ridiculed and held in 

destain. Her rights as a co-operative unit owner were stripped 

during the litigation. She was not officially recognized at co- 

operative meetings. She was not permitted to speak or vote at co- 

operative meetings. She was not sent notices, minutes or 

announcements of co-op business. She suffered extreme mental 

distress and anguish. She was socially and politically isolated. 

These special injuries are more than sufficient to allow petitioner 

to proceed with her malicious prosecution action and are capable 

of only of being addressed in a malicious prosecution action. 

16 



Petitioner is entitled to proceed to jury trial. "It has been said 

that in an action for malicious prosecution, the fixing of the 

amount of damages is peculiarly within the province of the jury" 

24 Fla. Jur. 2d, Malicious Prosecution, page 580; Brickman v. 

Garrido, 291 So.2d 26 (FL - 3rd DCA 1974); Maiborne v. Kuntz, 56 

S0.2d 720 (FL - 1952). 
It is respectfully submitted that the certified question: 

"Whether Cate v. Oldham applies to private 
litigants, to bar a subsequent action for 
malicious prosecution where the plaintiff has 
previously elected to tax costs and/or fees 
after successfully defending the underlying 
act ion? " 

should be answered in the negative and Cate should be clarified 

accordingly. 

B. WHETHER TURKEY CREEK, INC. v. LONDON0 OR 

JAYE v. ROYAL SAXON CORRECTLY EXTENDS AND APPLIES THE 

RULE OF LAW OF CATE v. OLDHAM TO PRIVATE LITIGANTS 

There is a direct contradiction between those statutes 

that mandate that costs shall be awarded or that attorney fees 

shall be awarded to the prevailing party and to the precedent 

purportedly set in Cypher, ibid extended to Jaye. By statute, the 

party in an action at law is absolutely entitled to the taxation 

of costs. Murray v. Plasteridge, Inc., 338 So.2d 260 (FL - 4th DCA 

- 1976) and Draqstrem v. Butts, 370 So.2d 416 (FL - 1st DCA - 
1979). In Dorf v. Usher, 514 So.2d 68 (FL - 4th DCA - 1987). The 
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District Court of Appeals, 4th District of the State of Florida, 

interpreted Section 57.105, FL STAT. (1985) as requiring that an 

unwarranted claim must be punished by an award of attorney fees 

which is required to be levied. In Villa Sorrento, Inc. v. Elden, 

458 So.2d 1177 (FL - 4th DCA - 1984), the Fourth District 

specifically held that, "if a statute specifically provides for the 

award of attorney fees to the prevailing party, the language is 

mandatory , . . - only the determination of the amount is 
discretionary. 'I 

"For one remedy to bar another remedy on 
grounds of inconsistency they must proceed 
from opposite and irreconcilable claims of 
right and must be so inconsistent that a party 
could not logically follow one without 
renouncing the other. 'I Barbe v. Villeneuve, 
505 S0.2d 1331 (FL-1987). 

What did Cate really say? The Cats decision is Limited 

by its own language to claims in which no more than what could have 

been taxed in the underlying wrongful litigation. The court said: 

Here (s)he has personally suffered no loss 
which is not readdressable through his or her 
application for redress in a suit in which he 
or she originally sued." 

The Cate court was not concerned, as this court should 

be, with claims by private litigants or beyond that which could 

have been taxed in the original litigation. 

Petitioner by this appeal as she did in the lower court 

in pursuit of her complaint make a good faith argument to reverse 

the existing rule of law which the lower court erroneously 

attributed to Cypher. 
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It is respectfully submitted that to the extent that 

Cypher extends Cate to private litigants, it is an unwarranted 

extension of Cate without the public policy base upon which Cate 

was decided. Petitioner urges this court to recede from Cypher to 

the extent that it extends the rule of law of Cate to private 

litigants and instead adopt Turkey Creek, Inc., as the rule of law 

in Florida. 

A cost judgment in an underlying action is not ''double 

recovery". It is, and should be no more than, a factor of damage 

mitigation. The law generally requires one to mitigate his damages 

and, indeed, damage mitigation should be and generally is 

encouraged. 17 Fla. Jur. 2d, Damaqes, Section 90. The holding in 

Cypher, however, discourages damage mitigation and penalizes the 

unwary who pursue damage mitigation by cost judgment and thereby 

divest themselves of legitimate economic and non-economic damages 

ordinarily recoverable by malicious prosecution. 

Petitioner has found no American case in support of 

Cypher, as extended to Jaye. To the contrary, Turkey Creek, Inc. 

is directly in conflict. It is urged that this is so because there 

is no reason for a de minimus cost judgment to bar a later 

malicious prosecution suit between private parties. A cost 

judgment is not "double recovery. It 

Strong public policy and constitutional reasons may 

support Cate. But the Cate case is based on the valid recognition 

that retaliatory suits by the government, or its officers, would 

have a chilling effect on the right of citizens to petition the 
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government for redress of grievances. Cate rightly acknowledges 

the privilege to sue the state without reprisal. However, the 

public policy and constitutional reasoning of Cate does not apply 

to suits between private litigants. To the extent that Cypher 

extends Cate to private litigants, it does so without the Cate 

public policy foundation which is the heart of the Cate decision. 

The Fourth District in Cyphsr said it based its ruling 

On Cate. Cypher was a police officer. He was sued in his official 

capacity along with his employer, the Town of Palm Beach. The 

Cypher court on appeal, however, at the first paragraph of its 

opinion at page 112, makes an unnecessary assumption. Based on 

that unnecessary assumption Cypher takes Cate one step further: 

"Assuming that Segal had sued Cypher in his 
individual capacity in the first action, the 
primary question on appeal is whether the 
defendant's election to tax costs in that case 
is a defense in this one." (at 112) (emphasis 
added). 

The assumption that Segal had sued Cypher in his 

individual capacity in the first action was unwarranted and clearly 

w a s  not necessary to the disposition of the case. The Cypher court 

could have done what the lower court did and simply affirmed Cypher 

based on Cate. The assumption made by Cypher thus is no more than 

obiter dicta. The assumption of Cypher upon which the lower court 

in the instant case relied was not essential to the Cyphes 

decision, but rather, as obiter dicta it was a "gratuitous opinion, 

which whether right or wrong binds no one, not even the judge that 

utters it." 13 Fla. Jur. Zd, Courts and Judges, Section 155, Page 
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274. Dicta is without force as a judicial precedent. Pel1 v. 

State (1929) 97 Fla. 650, 122 So. 110; Schelman v. Guaranty Title 

~ Co. (1943) 153 Fla. 379, 15 So.2d 754, 149 ALR 1029, on reh; State 

v. Florida State Improv. Com., (1952, Fla.) 60 So.2d 747; State ex 

re1 Florida Bar v. Evans, (1957, Fla.) 94 So.2d 730; State ex rel. 

Biscayne Kennel Club v. Board of Business Regulation of Dept. of 

Business Regulation, (1973, Fla.) 276 So.2d 823. 13 Fla.Jur. 2d, 

Courts and Judges, Section 155, page 274. 

In Turkey Creek, the First District said: 

"We do not read Cate to preclude appellants' 
subsequent suit for damages which could not 
have been recovered in the original action, 
such as harm for  reputation. No double 
recovery is involved where a plaintiff brings 
a malicious prosection action for damages 
which were not recovered in the original 
action. 'I 

Turkey Creek, Inc. v. Londono, 567 So.2d 943, 948 ( F L -  

1st DCA-1990). 

The First District went on to distinguish Cate from 

Cypher and Turkey Creek: 

"Election of remedies was not a factor in 
Cate, as the court held that the taxing of 
costs and fees in the original action was the 
public official's exclusive remedy 
Additionally, while the court referred to the 
right to petition government for grievances 
against private parties, Cate at 225-226, the 
court in no way limited the right of a private 
party to sue for malicious prosection. 
Requiring an election of remedies in the 
fashion of the Cypher court does not protect 
the right to petition, since the same remedies 
are available to a defendant who does not seek 
costs in the first action. 
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Cypher should be distinguished, receded from or 

overturned to the extent that it extends the public policy rule of 

law of Cate to private litigants and Turkey Creek should be adopted 

as the correct extension or reading of Cate. 

ARGUMENT 

TI 

WHETHER THE LOWER COURT SHOULD HAVE PERMITTED 

PLAINTIFF TO AMEND THE COMPLAINT ADDING A COUNT 

FOR INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

PENDING DETERMINATION OF THE MOTION FOR REHEARING 

OF THE SUMMARY JUDGMENT 

The lower trial court answered in the negative. 

Petitioner respectfully submits that the lower trial court should 

have granted petitioner's timely "motion to amend complaint pending 

determination on rehearing of motion for summary judgment." 

(A-5) Although the trial court had granted appellee's motion for  

summary judgment, the summary judgment was not final because 

appellant had timely filed a motion for rehearing. 

In Dorset House Association, Inc. v. Dorset, Inc., 371 

So.2d, 541 (FL - 3rd DCA - 1979) the appellate court held, that, 
"Where summary judgment should be granted, but it appears that a 

party may have a cause of action not pleaded, proper procedure is 

to enter summary judgment, but with leave to amend in same suit." 

Dorset House Association, ibid, at 542; Purinson v. Antenna 
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Specialists Company, 408 So.2d 617 (FL - 3rd DCA -1982); O'Brien 

v. Young, 538 So.2d 112 (FL - 2nd DCA - 1989). In Johnson v. 

Headly, 419 So.2d 401 (FL - 4th DCA - 1982), this Fourth District 
held that, "it is clearly an abuse of discretion to refuse leave 

to amend, except under very limited circumstances. Reid v. Reid, 

396 So.2d 818 (FL - 4th DCA - 1981). It was an abuse of discretion 

here. See Schunkman v. Stolar, 347 So.2d 653 (FL -3rd DCA -1977). 

Petitioner should not have been denied her right to amend 

her complaint, even if the court entered the summary judgment - but 

with leave to amend. The lower trial Court's order denying the 

motion to amend should be reversed. 

CONCLUSION 

The Fourth District misinterpreted Cate, by extending its 

rule of law in Cypher to private litigants as in Jaye to deny the 

prevailing party who successfully defended against wrongful 

litigation, from bringing a malicious prosecution action, simply 

because the prevailing party elected to seek an award of attorney 

fees and/or costs in the underlying wrongful litigation. To affirm 

this erroneous interpretation, would be to set a precedent, denying 

all litigants who have been wrongfully sued the right to seek 

damages in addition to attorney fees and costs, simply because they 

included a prayer for attorney fees and costs in their pleadings. 

Such a precedent would be without authority, unfair and unjust and 

contrary to public policy. Cypher is bad law as it extends Cate 
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to private litigants. Turkey Creek correctly represents the rule 

of law in Florida. 

Petitioner further contends that she should have been 

allowed to amend her complaint pending determination of her motion 

for rehearing of summary judgment, to add parties defendants and 

to state a cause of action for intentional infliction of emotional 

distress, 

CERTIFICATE OF SERVICE 
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above mentioned was served by U . S .  mail on John Bulfin, Esq., 
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800, 515 North Flagler Drive, West P a l m  Beach, Florida 33402 and 

Marguerite H. Davis, Esq., 215 S. Monroe Street, Suite 400, 

Tallahassee, Florida 32301, this 2nd day of April, 1991. 
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IN THE CIRCUIT COURT OF THE 
FL FTEENTH J U D I C I A L  CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA . 

MILDRED R. JAYE, 

Plaintiff, 
CnPY 

vs. cJn;c ; ip *a~  t " - 1  ' ! FILlClG 

JlliJ - 9 1989 
L , , . , b j i  I I , I , ,.I I i I PiK 

ROYAL SAXON, INC., 

Deferidant. 
/ c;ll~tL2~ I~ T [WII rwiisiuI~1 

COMPLAINT 

THIS  IS civil action for general and punitive damages in 

excess of SLOO,OOO.OO. 

1 .  T h e  plaintiff sues the defendant for general and 

punitive damages in excess o f  $100,000.00 for malicious 

prosecution. 

2 .  The plaintiff i s  the owner of a cooperative unit in the 

Royal Saxon cooperative at 2840 South Ocean Boulevard, Pelrti 

Beach, Florida. 

3. The defendant, Royal Saxon, Inc . ,  is a F l o r i d a  

corporation, appears as the landlord on the Proprietary Lease 

between the plaintiff and the defendant, and is responsible for 

the mariagetnent and operation of the Royal Saxon cooperative. 

4 .  The business and operation of the Royal Saxon 

cooperative is carried out by its board of directors and 

officers. 

COUNT I 

5 .  The board of directors of the Royal Saxon cooperative 

authorized its attorneys to file a complaint in the Fifteenth 

Judicial Circuit Court in arid for Palm Beach County, Florida, in 

1979, against the plaintiff for an injunction prohibiting certain 

alleged behavior purportedly o f  the plaintiff and mandatorily 

requiring the Plaintiff to turn over the key to her cooperative 

unit. 

6. A complaint was filed in the Fifteenth JudLcial Circuit 

Court in and for Palm Beach County, Florida, by the defendant 
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, a g a i n s t  t h e  p l a i n t i f f  s t y l e d  a8 Royal Saxon, Inc. v. Mildred 
v 'r 

YYaE, Case No: 79-5203. 

7. AfteK prolonged L i t i g a t i o n ,  t h e  t r i a l  c o u r t  d i r e c t e d  a 

verdict :  and en t e r ed  judgmenk i n  favor of t h e  p l a i n t i f f  a g a i n s t  

the defendant  on a l l  counts  i n  defense of  the complaint.  

0 .  The t r i a l .  c o u r t  e n t e r e d  judgment i n  f a v o r  o f  the 

p l a i n t i f f  and a g a i n s t  t h e  defendant on June 10, 1 9 8 5 .  

9 .  The defendant  appealed t h e  judgment and a subsequent: 

aktorney fee award i n  favor  of the p l a i n t i f f  whicli was en te red  

e f f e c t i v e  November 18, 1985, 111 a p p e l l a t e  Case Nos: 85-1624 and 

(35-2015 in the Ulstrict Court of Appeal of tlie S t a t e  of F lor ida ,  

F o u r t h  D i s t r i c t .  

10. The D i s t r i c t  Court: of Appeal, Fourth D i s t r i c t  a f f i rmed 

Lhe JUIW 10, 1985, juclgriieiit i n  favor  of t h e  p l a i n t i f f  arid the  

Noveiiiber 18, 1985, judgment: in favor  of the p l a i n t i f f .  

11. Tlie prosecut ion  o f  t h e  lower c o u r t  a c t i o n  arid the two 

appea ls  a g a i n s t  Mildred Jaye was without probable  cause  and was 

coriiiiienced arid C O I I ~ ~ I I U ~ ~  by s a i d  defendant from malice toward the 

p l a i n t i f f  and t o  wrong and i n j u r e  her. 

12.  'I'lie defendant  w e l l  knew, or should have known, that: tlie 

p rosec t ion  of t h e  lower c o u r t  a c t i o n  arid t h e  appea ls  waa f a l s e  

and groundless  and without  probable cause.  The defendant  used 

arid abused the process of t h e  cou r t  tlirougli t h e  lower court: 

a c t i o n  and appeals t o  wrong and i n j u r e  t h e  p l a i n t i f f ,  to harass 

t h e  p l a i n t i f f ,  t o  i n t i i n i d a t e  t h e  p l a i n t i f f ,  t o  create an  

atmosphere of  animosi ty  and acrimony toward the p l a i n t i f f ,  t o  

shun and set  t h e  p l a i n t i f f  a s i d e  from t h e  rest of t h e  Royal Saxon 

cooperative community and to f i n a n c i a l l y  devastate the p l a i n t i f f .  

13. By reason  of t h e  f a c t s  herein set f o r t h ,  the p l a i n t i f f  

has  s u f f e r e d  g r i evous ly  arid has  been brought t o  scandal ,  g r e a t  

humi l ia t ion ,  mental s u f f e r i n g  and damage t o  h e r  r e p u t a t i o n  and t o  

h e r  i n t e g r i t y .  She has  been shunted a s ide ,  ignored,  harassed,  

i n t imida t ed ,  p h y s i c a l l y  and verbally abueed end depr ived  o f  her 

r i g h t s  as a coope ra t i ve  owner in the Royal Saxon, all as a r e s u l t  

of t h e  a c t i o n s  and conduct of  t h e  defendant  Royal Saxon, Inc. ,  

through its officers and members of the board of d i r e c t o r a .  
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1 4 .  A s  a r e s u l t  of the a c t i o n s  and conduc t  of t h e  

defendant ,  the p l a i n t i f f  was caused t o  employ legal  counsel  and 

t o  i n c u r  s u b s t a n t i a l  e x p e n s e  and d a m a g e s  for l e g a l  

r e p r e s e n t a t i o n ,  costs, e x p e r t s  and wi tnes se s  i n  h e r  defetise. 

Although she rece ived  a p a r t i a l  award of a t t o r n e y  fees, she  has 

on ly  recovered a po r t i on  of the l e g a l  fees and expenses,  which 

she has paid  o r  tias incur red .  

I r 

15. The defendant ,  through its o f f i c e r s  and members of t h e  

board of directors, has  acted w i t t i  a c t u a l  mal ice  arid was guilty 

nP a waritori and outrageous d i s r ega rd  of the rights arid feelings 

ot the p l a i i i t i f f  Mildred Jaye arid by reason the reo f ,  p l a i n t i f f  is 

e i i t i  tled to arb award of  p u n i t i v e  damages a g a i n s t  the defendant .  

W H E R E F O R E ,  p l a i t i t i f  f p r a y s  for judgment  a g a i n s t  t h e  

defendant  Royal Saxon, Inc.  f o r  compensatory arid p u n i t i v e  damages 

i n  excess  of $100,000.00, p l u s  prejudgment i n t e r e s t ,  costs of 

this l i t i g a t i o n  and for trial by j u r y  on a l l  i s s u e s  so t r i a b l e .  

COUNT I1 -~ 
16. The board of d i r e c t o r s  of  t h e  Royal Saxon approved an 

RSSeSSliiefit: i n  t h e  s p r i n g  of 1981. Mildred J a y e ' s  p ropor t i ona t e  

s h a r e  o f  t h a t  assessnient was $191.33. 

17. Mildred Jaye coritested and d isputed  t h e  asseSSmefit, 

w h i c h  was s u b s e q u e n t l y  de te rmined  by a j u r y  t o  be t o t a l l y  

iiiiproper and i l l e g a l .  

18. Although given s e v e r a l  and va r ious  o p p o r t u n i t i e s  to 

remedy o r  redress the wrongful c la im which t h e  defendant ,  Royal 

Saxon, a l l e g e d  t h a t  i t  had a g a i n s t  t h e  u n i t  owner, Mildred Jaye, 

f o r  $191.33,  on September 25, 1981, the defendant ,  Royal Saxon, 

Iric., i t s  board of d i r e c t o r s  arid officers, w i t l i a u t  b e n e f i t  and 

r i g h t  to a "hear ing"  to  p l a i n t i f f ,  au thor ized  t h e  commencement of 

t he  h a r s h e s t  of  all remedies a v a i l a b l e  by i n i t i a t i n g  an e v i c t i o n  

proceeding to e v i c t  and remove t h e  u n i t  owner, Mildred Jaye, from 

the coopera t ive  u n i t  which she  owned. The defendant  f i l e d  the 

e v i c t i o n  proceedings i n  t h e  Palm Beach County Cour t .  The ca se  

was t r a n s f e r r e d  to the C i r c u i t  Court, Case No: 82-800. 

19. The avenues available t o  the Royal Saxon inc luded  but 

were n o t  l i m i t e d  to, arbitration, mediation, a suit for money 
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damages I n  Small C l a i m s  C o u r t ,  the f i l i n g  o f  a l i e n ,  and 

accep t ing  the money which t h e  unit: owner o f f e r e d  t o  pay " i n  

p r o t e s t "  on t h r e e  occas ions ,  but  which the board o f  d i r e c t o r s  and 

I 

o f f i c e r s  r e fused  t o  accept .  

20. The defendant ,  Royal Saxon, looked upon the  pos s ib l e  

e v i c t i o n  of the p l a i n t i f f ,  Mildred Jaye,  a s  an oppor tun i ty  t o  g e t  

r i d  o f  her, because i n  the eyes of t h e  o f f i c e r s  and d i r e c t o r s  of 

the Royal Saxon, she  had become '*a thorn  i n  their side." 

23 . Upon i n i t i a t i o n  of the e v i c t i o n  proceedings,  the  Royal 

Saxon divested Mildred Jaye of all oE her rights, t e n a n t s  and 

i n t e r e s t  i n  ownership of  h e r  coopera t ive  u n i t  and her rights 

under her p r o p r i e t a r y  leose. 

22. The Royal Saxon d ives t ed  the p l a i t i t i f f ,  Mildred Jaye, 

of he r  r i g h t  to  vo te ,  her r i g h t  t o  p a r t i c i p a t e  i n  meetings; tier 

r ight  to  be recognized;  her r i g h t  to r ece ive  nrinutes: her r i g h t  

to exaniirie books and records: her right to receive riotices arid 

agenda of annual  mee t ings  of owners: and a l l  other r i g h t s  

i n c i d e n t a l  to  ownership and teriancy i n  t h e  Royal Saxon. 

23. The d i v e s t a  t ion o f  h e r  r i g h t s  o f  ownership coritiriued 

E r o m  imi i ied ia te ly  before t h e  commencetnent: of t h e  e v i c t i o n  

proceedings  t o  w e l l  a f t e r  t h e  end of t h e  j u r y  trial i n  the 

e v i c t i o n  a c t i o n  and the r e n d i t i o n  of a judgment i n  favor  of 

Mildred Jaye on June 10, 1985. 

24.  The j u r y  i n  t h e  e v i c t i o n  a c t i o n  rendered a v e r d i c t ,  on 

December 11, 1984, f i nd ing  in favor of Mildred Jaye on almost 

every single i s s u e  as i t  r e l a t e d  to  the e v i c t i o n  proceedings 

commenced by t h e  Royal Saxon. Judgment: was e n t e r e d  on June 10, 

1985. 

2 5 .  Therea f t e r ,  t h e  defendant i n i t i a t e d  appeals from t h e  

June 10, 1985, judgment and t h e  November 18, 1985, judgment 

awarding a t t o r n e y  f e e s  i n  the lower court i n  the D i s t r i c t  C o u r t  

of Appeal, Fourth District i n  Case No: 85-1625 and 85-2814. 

26. The D i s t r i c t  Court of Appeals, S t a t e  of  Flo r ida ,  Fourth 

D i s t r i c t  a f f i rmed the lower c o u r t  judgments of June 10, 1985, end 

November 18, 1985, i n  the aforementioned appellate cases. 
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27. The p r o s e c u t i o n  of  t h e  e v i c t i o n  action and t h e  

subsequent: a p p e a l s  a g a i n s t  Mildred Y a p  was without  probable  

cause  and was commenced and continued by s a i d  defendant  from 

malice towards the p l a i n t i f f  and t o  wrong and i n j u r e  her .  

! c 

28. The defendant: w e l l  knew, or should have known, t h a t  the 

prosecut ion  of the e v i c t i o n  a c t i o n  was f a l s e  and groundless  and 

w i  khwu t probable  cause.  

29. The defendant  used and abused the  process  o f  t h e  cou r t  

to  wrong arid i n j u r e  the p l a i n t i f f  and t o  u s e  the court t o  

f o r c i b l y  and i n v o l u n t a r i l y  reniove Mildred Jaye  from h e r  owti 

coopera t ive  u n i t .  

30. The defendant  w e l l  knew, or  should have known t h a t  t h e  

prosecut ion  of tlie lower c o u r t  a c t i o n  and the appea ls  was f a l s e  

and groundlees  and without probable cause.  l'he defendant  used 

and abused the p r o c e s s  of the court through the lower cou r t  

a c t i o n  and appeals to wrong and i n j u r e  t h e  p l a i n t i f f ,  t o  ha ra s s  

t h e  p l a i n t i f f ,  t o  i n t i m i d a t e  t h e  p l a i t i t i f f ,  t o  create an 

ati t losphere o f  animosi ty  and acrimony, t o  s h u n t  arid se t  the 

p l a j n t i f f  aside from t h e  rest of t h e  Royal. Saxon coopera t ive  

community atid to  f i n a n c i a l l y  devas t a t e  t h e  p l a i n t i f f .  

31. By reason of the f a c t s  he re in  set f o r t h ,  t h e  p l a i r i t i f f  

has  s u f f e r e d  g r i evous ly  and has  been brought t o  scandal ,  g r e a t  

huiii i l iation, mental s u f f e r i n g  and damage t o  her r e p u t a t i o n  and t o  

her integri ty .  She h a s  been shunted aside, ignored,  harassed ,  

i n t imida t ed ,  phys i ca l l y  and ve rba l ly  abused and deprived of her 

r i g h t s  a s  a coope ra t i ve  owner i n  t h e  Royal Saxon, all as  a result 

o f  t h e  a c t i o n s  and conduct o f  t h e  defendant Royal Saxon, Inc. ,  

tlirough i t s  officers and members of the board of d i r e c t o r s .  

32. A s  a r e s u l t  o f  t h e  a c t i o n s  and  conduc t  of t h e  

defendant ,  t h e  p l a i n t i f f  was caused to employ l e g e l  counsel and 

t o  i n c u r  s u b s t a n t i a l  e x p e n s e  a n d  damages for legal 

r e p r e s e n t a t i o n ,  coste, experts and w i t n e s s e s  i n  her defense. 

Although s h e  rece ived  a p a r t i a l  award of a t t o r n e y  feea, s h e  has  

on ly  recovered a p o r t i o n  of the l e g a l  fees and expenses,  which 

she has pa id  or has incur red .  



I .  

33. The defendant ,  through its o f f i c e r s  and members of t h e  

board of d i r e c t o r s ,  has acted with a c t u a l  mal ice  and was guilty 

of a wanton and outrageous d i s r ega rd  of the x ight s  and f e e l i n g s  

of the p l a i n t i f f  Mildred Jaye and by reason thereof, p l a i i l t i f f  is 

e n k i t l e d  to an award of p u n i t i v e  darnages a g a i n s t  t h e  defendant .  

W H E R E F O R E ,  p l a i n t i f f  prays f o r  judgment a g a i n s t  the 

d e f e n d a n t  Royal Saxon, I n c . ,  for compensatory and p u n i t i v e  

(lainages in excess of $100,000.00, p l u s  prejudginerlt i n t e r e s t ,  f o r  

costs of t h i s  l i t i g a t i o n  arid for trial by j u r y  on al l .  issues so 

t r i a b l e .  

Respec tfuX l y ,  

STATE OF FLORIDA 1 

COUNT t)F PALM BEACH ) 

MILDRED R. J A Y E ,  being f i r s t  duly sworn deposes and says 
that: she has read the foregoing complaint by her subscr ibed  arid 
t h a t  she knows the conteri~s t h e r e i n  t o  be true, accept  a s  to 
tliose mat t e r s  s t a t e d  upon inforination and b e l i e f  and a s  to those  
ma t t e r s  she believes t o  be t r u e .  

SUBSCRIBED AND SWORN to before me t h i s  9th day of June, 
1989. 

My Coinnlission Expires: 
rtolary PuMla Rtalr 01 Florida 11 L n w  
My Commkrlon &phw robrvrir 24.190 
Umdod lbw Pmdlus, Johnon 6 Clatk, Ine. , . , 

/' ---- Attorneys f o r  P l a i n t i f f  , . 
Paramount Center  - Penthouse 
139 North County Road 
Palm Beach, FL 33480 
407/833-1100 
Telecapier: 407/835-0547 
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,ad/1971 
& IN THE CIRCUIT COURT OF THE 

F I FTEENTII 
1.N A N D  FOR PALM BEACH COUNTY, 
FLORIDA 

J UU I C  I AL C I RCU IT, 

CASE NO.: CL 8 9 - 5 7 6 0  nF: 

MJ.IJI~I?ED R .  JAYE,  

r1.a i. I I  t i f f , 

vs * 

ROYAIJ S A X O N ,  INC., 

Defendant.  

DEFENDANT ' S , ROY U $AXON, MOTlON FOR SUMMARY JUUGMJ3NT 

l'he I)eCeiidaiit, IIOYAL SAXON, INC., moves t h i s  Court lor ah 

Order qrarit ir ig  suitiinary judgeleiit  i r i  its favor, arid s ta te s  a s  

follows : 

1 )  That there are no genu ine  i s s u e s  of m a t e r i a l  f ac t  to be 

d e c i d e d  ir i  t h i s  case.  'rile essential matter  of law to be argued 

i s  t l iat  tile P l a i t i t i f  i s  prec luded from main ta in ing  an a c t i o n  for 

i i i n l i c i o u s  prosecution because she e l e c t e d  her remedy when she 

cl ime to t a x  attorneys' l e e s  arid costs in the i n i t i a l  action. 

2 )  l'lie P l a i n t i f T ,  MlI ,IIIIBD It. JAYR, lias brought an a c t i o n  

a g a i l i s t  t h e  D e f e n d a n t ,  I 7 0 Y A L  S A X O N ,  I N L ' . ,  f o r  m a l i c i o u s  

p r o s e c u t i o n  r e g a r d i n g  two u n d e r l y i n g  c a s e s  w h i c h  were  

c o n s o l i d a t e d .  'l'iie cases were s t y l e d  Royal Saxon, Inc. v .  Mildred 

ifye, Case No.: 79-5203 CA ( I , )  01 E c o n s o l i d a t e d  82- 800 CA ( L )  

0 1  E .  I r i  t h e  u n r l e r J . y i n g  cases, M I L D R E D  J A Y E  was t h e  

De Fendan t/Cou t i  t erplai i i  t i  f 1 . 
3 )  In tlie under ly ing  cases, Ms. JAYE e l e c t e d  to t a x  costs 

arid a t t o r n e y s '  f e e s  a g a i n s t  ROYAL SAXON, INC.  Attached to this 

Motion a r e  tlie following c e x t i C i e d  copies of  p l e a d i n g s  i n  the 

under ly i ng  cases: 

Exhibit 1 - Judgment dated November 1 8 ,  1985 awarding 

at torneys '  fees i n  the amount of  $ 5 4 , 1 2 5 . 0 0 ,  Case No.: 82-800 CA 

(L) 01 E. 

Exhibit 2 - Judgment dated November 18,  1985 awarding 

attorneys'  fees i n  the amount of $33,250.00,  Case No.: 79- 5203  

CA ( L )  01 E. 

7 



E x h i b i t  3 - Judgment t a x i n g  costs i n  t h e  a m o u n t  of 

$ 7 , 4 9 6 . 0 2  dated October  2 5 ,  1 9 8 8 ,  c o n s o l i d a t e d  cases: 79-5203 CA 

( L )  01 l3 and 82-800 CA ( L )  01 E. 

L 

I '  
Kxliibit 4 - Judyiiielit awarding a p p e l l a t e  l e g a l  f e e s  dated 

Deceinber 13,  1988,  Case No.: 8 2 - 0 0 0  CA (1,) 01 E, 4 t h  DCA 8 5 -  

2 8 1 4 .  

4 )  ' rhe case o f  L ' a t e  v s .  O l d l i a m ,  4 5 0  So.2d 

(Sup.Ct: .F' la . ,  1984)  h o l d s  a s  fo l lows :  

2 2 4  , 

''At coiiiitioii law successful d e f e n d a n t ' s  c o u l d  p i t h e r  ta 
costs aiicl fees i i i  k i i e  orj,gi.rial a c t i o n ,  or t h e y  could 
sue for ilia i iciorrs prosecution upon the b a s i s  of  those 
loses: tliey coultl r i o k  dn I m t I i .  Parker, vs. Langley,  9 3  
Kiig . I 7 ~ p .  2 9 7 .  'I'liere b e ~ . r i y  no F l o r i d a  d e c i s i o n  or 
statute t o  t lm c o n t r a r y ,  tiie coiiitiioii law r u l e  p r e c l u d e s  
s u c l i  an nttetttpt at doub le  recovery here." 

5 )  The Fourtli  I l i s t r i c t  Court of Appeal iias EoLlowed C G  

~ 2 .  OLdliam i n  the c a s e  o f  C_yplier vs. Segal ,  5 0 1  So. 2d 112, ( 4 t h  

DCA, 1987  1 .  The Cyplier case i r ivolves  a malicious prosecution 

s u i t  h y  a p o l i c e  o f f i c e r  o f  t h e   own o f  Palm Beach a f t e r  he 

p r e v a i l e d  i n  a p r i , o r  s u i t  by J o s e p h  S e g a l .  The t r i a l  cour t  

g r a n t e d  suiiiriiary judgiiieiit in Lavor  of the D e f e n d a n t ,  S e g a l ,  

lioldiiig t h a t  Cypher had e l e c t e d  h i s  remedy when lie chose t o  t a x  

costs i n  the o r i g i n a l  a c t i o n .  C y p h e r  made t h e  argument t h a t  

C a t e ,  s u p r a ,  was d i s t i r i g u i s l l a b l e  b e c a u s e  i t  d e a l t  w i t 1 1  a 

governmerit official sued f r i  his official c a p a c i t y .  Cypher argued 

tliat because lie was s u e d  f o r  p u n i t i v e  damages  the a c t i o n  was 

p e r s o n a l .  I t  was also argued that- Cypher was s e e k i n g  a d d i t i o n a l  

dn~tiages t o  h i s  p e r s o n a l  r e p u t a t i o n ,  arid [or p a i n  and s u E E e r i n g  

from tiis exposure  to  financial loss caused by tlie p u n i t i v e  damage 

c l a i m .  The c o u r t  h e l d  tha t  the t r i a l  j u d g e  was correct  i n  

d e t e r m i n i n g  t h a t  Cyplier was b a r r e d  from i n s t i t u t i n g  a s e p a r a t e  

a c t i o n  for a d d i t i o n a l  damages because  lie tiad taxed costs i n  t h e  

o r i g i n a l  s u i t ,  r e g a r d l e s s  of whether or n o t  he had been sued i n  

his o f f i c i a l  capacity i n  t h e  f i r s t  instance. 

6 )  The Cypher case  h o l d s  that it makes no  difference 

w h e t h e r  M r .  Cypher has been s u e d  i n  t h e  original case in his 

o f f i c i a l  capacity or i n d i v i d u a l l y  and, t h e x e f o r e ,  C;ypher can be 

a p p l i e d  t o  t h e  case at hand. 

7 )  It is clear from the attached exhibits that  Mrs. JAYE 
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1 xecovered  costs and a t t o r r i e y s '  f e e s  a g a i n s t  ROYAL SAXON, INO. i n  

the uriderlyiiig lawsuits. 'i'lie C S  case arid the Cyplier case are  

d i r e c t l y  011 point. Applying t h i s  r u l e  of law, MILDRED JAYE has 

e l e c t e d  her remedy by t a x i n g  costs and a t t o r n e y s '  fees in t h e  

utirler Lyj ng a c t i o n  and slie is tlierefore prec luded  from recovery .  

There is rir3 ques t i c ) t i  a1  m a t e r i a l  [ a c t  t o  be d e c i d e d  in t h a t  

regard and,  Llierefore, IWYAI, SAXON, INC. is e n t i t l e d  t o  a suinliiary 

jrirlgiiieti t in its f a v o r .  

WIIEttEFOttI<, i t  i s  r e s p e c t f . u l l y  r e q u e s t e d  t h a t  this Court  

eriter a suiiiiiiary judginerit i i i  f.avor of ROYAL SAXON, 1NC. 

W E  IIEIIEBY CEIITIFY t h a t  a true copy or the foregoing has been 

f.urnislied t o  MICllAEI, 13. SMALL, ESQUIRE, S m a l l ,  S m a l l  & S i n a l l ,  

P . A .  Paraiiiouiit Center - P e n t h o u s e ,  139 N o r t h  County Road, P a l m  

Ileacli, F'L 3 3 4 8 0  atid nNNE XIMITI ' ,  ESQWIIIE, B e c k e r ,  Poliakoff & 

S t r e i t f e l d ,  P .  A .  , 4 5 0  A u s k r n l i a n  Avenue S o u t h ,  S u i t e  7 2 0 ,  

1It?I1t?Ctic)i is  Centre,  West E'a1.iii [leach, F L  3310 1 ,  by Mail ,  this 

1 3 t l i  day 01 October, 1989. 

W l  EllElIllOLD, MOSES Fr BUInPXN, P .A .  
Sui.te 700,  Cotneau B u i l d i n g  
3 19 C l e i i i a t i s  Street  
Post orfice 13ox 3918 
West Palm Beach, F l o r i d a  33402 
(107)659-2296 Broward(305)763-5630 
At to rneys  for ROYAL SAXON, INC. 

9u!llr d. lhllilfi 
BY 

Jotiri J. B u l f i n  
F l o r i d a  Bar No. : 260126 

I 
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and tln court.brlng o t b n l s r  rdrlid In thr p r m l w a ,  1; 11 

' OHWRED MD AWUDetO that thr dr f tn l rn~coun~rp l r ln t l f f  M l d d  

Jiyo doei treovor har r t t o m y  f o o t  I n  thr b m n t  o f  ~ J S , x C & ~  from 

the p l r~nt l f f /counkrdef~ndrnt  b y a l  Saxon, Im., 2400 S. keen Blvd., hill 

h e h ,  Flortdr, plyable to dofandrn~counl r rp la ln t t f f '~  I tba tmy,  H l C b d  

1. Smnll, Esq.. 239 Phlppm Plata, Palm kach ,  Flortdl. #NO, for r l l  of 

which l o t  anceutlon Iliul. I 

& , I W I .  

W R  AND MIXRED a t  WItt Palm kach, F lot lda thIa u, dry O f  

! 
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< . , .... ._ 

Defondmnt. 
/ 

JU- TMlHO WrTC 

T l l f i  CAUllK hrvlnp aono on to lm homrd upon thm roneumd 

Hotlon to TmH Comtm i n  favor of tho ~elmndont/oountoralmIn.nt, 

Ml1dr.d Jay", ma tho prmvolllrq pnrty i n  tho withln 4mu.o. tho 

oourt l i rvinm prmvloumly oonduotd movmrnl Iimoringm, hovlng 

rscmlvad tconmaribd tootirony mnd oupportlng ovldmnao, having 

racs~vod offldnvitm me to ooat., aounmml oC reootd hevlnu rpraod 

that t h i m  aourt mny eonmidar rnd rulm upon tho Rmnrwod Hotlon to 

Tax Cortm bomd upon tho onloting TOOOP~, oupplonontod only by 

mdditionol HoMrandumm, mtrould aounmol ollaome to mubmlt the mom., 

and tho aourt being othorwimm odvlaad In the pronlmmm, it im 

OnbRRIILI AN0 AOJUDORD that ooata mro taxed mgminmt tho 

plolntiff Rayml Ionon, fno., 21140 louth Oaoon noulmvard, r.1~ 

Boaah, riorldr 33480, i n  tlim amount oC 17,496.02 lnol~~dlng 

Intoroot, paymbl; to dafondant'm oounool, Hiohm01 1. Emn11, UWJ., 

of B M L L  AMD 1111111118, P.A., Farawrunt Contar, 139 Hartti County 

Road, Fmln neooh, Florida 33480, lor 011 of which onmoution nhmll 

m DONl Am, ORDERED o t  Womt Pmln Drioh, ?loridm, thlm 2 5  dry 

of Ootober. 1001. 

Copimo furnlmhmd to; 

'th 
la01 

-- . .. . ' f  

B 



ROY*- SAXON. ItlC.. 

F ln in t iCfa /App l lan t .  

V.. 

MILDRED GAVE, 

Detmdori t /Appsl  lee. 
-1 

l t l  TI16 CIRCUIT C W R T  Or TllE 
f f t f k 6 N T I l  JUDICIAL ClACVXT 
I N  AND FOR FALH BRACII COUNTY. 
t LOR I DA . 

JlJIKWENT AYMDIHO APPELLATE LltML FEES 

TllIS CAUSR hovlng ccma bn to bo honrd u w n  Order o f  tho 

Fourth D i n t r l o t  m u r t  of Appamln sunrdlng nfrpellbto lagnl  foan 

.rid dlr8cting t h l n  t r l n l  c o u r t  to dntnrmina tho anaunt. 

a f f i d i ~ i t n  hmvinp boon prsoentad, nvidoncs mnd t a 8 t i m n y  having 

bssn tnkan a t  a liearliig conduatad by tho t r i a l  court .  ond t h o '  

ttlsl. court  baing otlincuis* ndvlned in tho ptanlnsn. i t  ln 

ORDIIRBD AHU ADJWDCRD t h a t  the  court  doaa e1it.r Judymant 

awarding appallmFs logml Ioom arid i n  oo doii lg,  *aken thssm 

~ ~ c i f i e  findingur 

1. Thnt dofmndnn~/co~~ntercl.Insnt/~~~ollno Hlldred Jmyr hmo 

been daclsrod t o  ba tho prrvmiling p a r t y  by thim court and by tho 

Fourth b i s t r l c t  Court of Appoml In rlorldn i n  Cnae He: 115-2814. 

2 .  A n  t h o  p r m v a l l i n g  p a r t y ,  t h m  

d e f e n d a n t / c a u n t o r a l n ~ ~ ~ n t / n ~ ~ o ~ l o e  i s  o n t l t l r d  to on mwnrd ttf 

mttortley fSSS putmont to tho  au thor i ty  oL Saetlan 719.303, 

florldm Stntutom mrid by Order of  tho rourth D i n t r l c t  Caurt of 

Appall1 In Novubor 10. 19118. 

3 .  T h o  o o u r t  C l n d m  t h a t  t h a  

d ~ ~ ~ n d n n t / o a u n t a r c l ~ i m n n t / m ~ p o l l ~ o ' ~  attornay parlorred 

npprorlmatoly 51.3 hour. In oCflce and 11.1 hourr out of ofCtao 

of l q n l  B O X V ~ C O ~  fiom oocsmbor 12, 1P11J. to Docoobar 6, 19111, 

i i i e ldsnt s l  to dsfsndlhg tha npparl initiated by Roy01 Saxon on 

December 12, 1985, 



4 .  f h n .  I s g . . l  morv icns  pbrfarred I n  bmhall of  the 

dsInrrdant/coa~itstclnlmrnt/sppsller, uefe necsssnry nnd rennonsblo. 

5 -  Tho court hna cannldsted tlin r snu l t r  obtnlned, whlch 

wern substnntlal In t h l o  enam: thr Ulfflculty orid cmplm#ity o f  

the lrr*ties Involvn 1: tha smperloncn Lnd rnpartlno of Hlldrod 

Jaye'r mttornsy: the volunlmoun Racord on appnnl: on4 tha length 

of tho ~ p p b a l .  tn ao dolng. the ooutt la guldsd by tho 

ptovlslone of Dlocipl lnary  Rulm Z-tOl(b) of the tloridr m r  Cod. 

of rme.nmlmr.1 Wrn~slblllty. the court hnn e1.o takmn Into 

corrnlderatim thnt tho p a p n t  of nn attornoy Lao to tlw unit 
owner d m f s n d a n t / c o u n t e t c l m l n n n t / a ~ ~ l l ~ a ' e  attornmy. urm Cot tho 

m o e t  p m r t  d a e n n d o n t  o r  o o n t l n g n n t  u p o n  t h r  

dnf~ndnnt/eouhtmralrIrmt/.Fp.lls. provmlllng nnd bnlng ontitlnd 

to nn award at mttarnmy reem purmuont to mtntutoxy mutlrorlty. A 0  

such, thr enprctefIon oC bolq  pnhl an apprllato ottornsy'n In. 

wna to il proat oxtent rnalogoua or o l d l a r  to a cantlngency loo 

rrlmtlonmhlp. condltlonrd upon tho cllsnt prsvnlling. 

6. Tho ttlal court conslderm Hlldred Jnyo'n mttotnny'o 

hourly Xatbm of $209.00 par for In-alflca and $250.00 lor aut-of- 

offlco oppmllmto l aga l  nrtvicsn prlnclpally rsndsrrd In 1987 and 

19111 to b. rmrmimnblo and junkillad in an amount of 113,347.50. 

togrt1i.r ulth 3 'lobmator' of Ilfty (5Ub) porcmnt mquellng 

81 .873 '75 .  the totel of the hourly plus -1ode.tar" I* 

620,021.25. 

7. Baend u p n  thw sbovr tlndlnqr, tho mftldovItm, tho 1IvO 

tentlaony end dvldaneo, tha court Uaor award 820,021.25 to  

Mildred Jay*. ' -  attorney, HIchsel. 8 .  Smell, Eaq., far eppellata 

Ipgnl  marvicr.. 

Thhm:EmRE, It IS 

O R D E R E D  A t l D  A D J U D O I D  t h m t  t h m  

dnIsnd~nt/cou~tsrelaIlmt/.pp.ll~a'~ rttarnay MIchaol I). 80011, 

Esq.. 139 North County Rwd,  Psrrrmunt Contor, P e l m  Baach, ?l 

3 3 4 6 0 ,  d o m r  r * o o v m t  120.011.25 ngm1n . t  t h a  

plr~nttfI/oountrrds~rndant/a~pall8nt Rayml S e n a .  In.3,, lado 

South B O U I O V ~ ~ U ,  r p  Bsacn. fL 33480, rot 011 of which 

sxscutlon shall Issue: and i t  i n  
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4 ad/1971 

MILDRED R. JAYE,  

Plaintiff, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, 
FLOR I DR 

CASE NO.: CL 89-5760 AE 

vs .  

ROYAL SAXON, 1NC.t 

Defendant. 

FINAL SUMMARY JUDGMENT 

Tl1j.S cause came to be heard on Defendant's, ROYAL SAXON, 

J.NC. , Motion for Summary Judgment. The Court heard argument of 

counsel. 

T h e  P l a i r i t i f  E filed a Complaint against the Defendant 

alleging malicious prosecution in two Counts. The basis for the 

causes of action was the jnstitution of two lawsuits filed in the 

F i f t e e n t h  Judicial Circuit In and For  Palm Beach Coutity, Florida 

by the DeEeridant against the Plaintiff styled Royal Saxon, 1 1 ~ .  

vs. Mildred Jaye, Case Nos.: 79-5203 CA ( L )  01 E and 82-800 CA 

( I , )  0 1  E. These cases  W P K ~  consolidated for trial and tried 

before Judge Williams of this Court. 

The Court makes the following findings of fact: 

Plaintiff, MILDRED R .  J A Y E ,  elected t o  tax costs and 

attorneys' fees against ROYAL SAXON, INC. i n  the underlying 

cases. It is noted that Mrs. JnYE may not have recovered all of 

the fees that were sought in the underlying actions, however, 

Mrs. JAYE did make the election to seek those fees. 

1 

The Court makes the Cr~llowing conclusions 01 law: 

The cases of  Cate vs. Oldham, 450 So.2d 224, (Fla., 1984)  

and Cypher vs. Segal, 501 So.2d 1 1 2 ,  ( F l a . ,  9 t h  DCA, 1987)  are 

controlling. These cases hold that a successEul Defendant who 

chooses to tax costs or fees against an unsuccessful Plaintiff is 

precluded from pursuing an action for malicious prosecution. 

It is hereby ORDERED AND ADJUDGED: 

Defendant's, ROYAL SAXON, INC., Motion for Summary Judgment 
l$ l$~d\$/ l \~ /~ l~  

l 
fb NOV 2 2 1989 
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4 is granted  and P l a i n t i f f ,  MILDRED R .  J A Y E ,  g o  hence wi thout  day .  

The Court r e s e r v e s  jurisdiction to assess costs, i f  any, in Eavor 

O f  ROYAL S A X O N ,  I N C .  

D O N E  A N D  ORDERED in Chambers, West Palm Beach, Palm Beach 

County, F l o r i d a ,  t h i s  day of November, 1989.  . , .  

' ' . , ' !  C i r c u i t  C o u r t  Judge 

Cop ie s  Furnished to: 

JOHN J. BULFIN, E S Q . ,  P. 0.  Box 3918,  W. Paltii Beach, FL 3 3 4 0 2  

MICHAEL El. SMALL, E S Q . ,  Paramount Center  - Penthouse ,  139 North 
County Road, Palm Beach, FL 33480 

A N N E  ZlMET, ESQ., 4 5 0  A u s t r a l i a n  Avenue South, S u i t e  7 2 0 ,  
Reflections C e n t r e ,  W .  Palm Beach, FL 33401 

I 

I 



, j aye-rs. p2 

IN THE: CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACII COUNTY, 
FLORIDA. 

CASE NO: CL 89-5760 AE 

MILDRED R. JAYE, 

P l a i n t i f f  , 

VB . 
ROYAL SAXON,* INC., 

Defendant. 
/ 

MOTION FOR REZHJARING OF FINAL SUMMARY JUDGMENT 
AND MEMORANDUM OF LAW IN SUPPORT Tgl3KE3F 

COMES NOW the above-named p l a i r i t i f f  by and through her 

undersigned a t t o r n e y s  arid r e s p e c t f u l l y  moves this lionorable court 

to re -hear / recons ider  the Fina l  Sutiimary Judgment entered i n  t he  

w i t h i n  c a u s e  as to c l a i m  for m e l i c i o u s  p r o s e c u t i o n  and i n  

suppor t  thereof, says : 

1. That i t :  IR re~pectfully s u b m i t t e d  that: k h e  c o u r t  

e r r o n e o u s l y l i n t e  p re t ed  tlie r u l e  o f  law i n  Cake v. Oldhem, 450 

So2d 224 (FL-1984) atid Cyplier v. Segal, 501 So2d 112 (PL-4th DCA- 

1987) because the r u l e  aE law in those cases should be l im i t ed  to 

pub l i c  o f f i c i a l s  or o f f i c i a l s  o f  governmental bodies. 

F 

2. That the District: Court: of  Appeals, First Distr ic t  of 

the S t a t e  of Flo r ida  i n  Law Offices v. Farmer's Bank arid T r u s t  

. Compz&rnI, _l_l 498 Sa2d 984 ( F L - 1 s t  DCA-1986) ,  which post-dates C a k e  by 

two ( 2 )  years, s p e c i f i c a l l y  he ld  t h a t  a mal ic ious  prosecut ion  

a c t i o n  mmy be m a i n t a i n e d  for i n j u r i e s ,  i n c l u d i n g  pun i  tive 

damages, a f t e r  r e c e i v i n g  a s t a t u t o r y  award for costs i n  t h e  

o r i g i n a l  ( " wrongfu l " )  a c t i o n .  The dec i s ion  reversed  a t r i a l  

court determina t ion  t h a t  recovery for a wrongful levy b a r s  8 

mal i c ious  p r o s e c u t i o n  a c t i o n .  The defendant  i n  t h e  o r i g i n a l  

("wrongful") action recovered damagee by virtue of Sec t ion  56.16, 

P.S., for a wrongful l evy .  (See page 985 of the o p i n i o n )  

Meliclous p rosecu t ion  is a "common l a w  tort" and the Rule of 

StetutoXy of Const ruc t ion  harmonizing l e g i s l a t i v e  mandates with 

the common law "etatutes  designed to a l t e r  the common law muat 

beapeak i n  unequivocal t e r m s . "  Thus, 8 maliaious prosecut ion  



, hc t ion  provides  for an award of damages beyond those ,  w h l c h  are 

provided i n  the  a t a t u t e .  Fa r  example, F lo r ida  S t a t u t e  719.303, 

be ing  t h a t  p r o v i a i o n  of the Florida Co-operative Law, which 

a l l ows  f o r  the awerd o f  r ea sonab le  a t t o r n e y  fees i n  certain 

a c t i o n s  between the co-operat ive Rssoc ia t ion  arid a u n i t  owner, 

provides  a s t a t u t o r y  a u t h o r i t y  for  the  award of a t t o r n e y  feeR to 

the p r e v a i l i n g  p a r t y ,  but Baes inc lude  or al low for the award of 

damages, which a riial i c i o u s  prosecut ion ac t ion  would inc lude .  AS 

a r e s u l t ,  because the  s t a t u t e  does not s p e c i f i c a l l y  suggest: t h a t  

i t  i s  an a l t e r n a t i v e  to an a c t i o n  for  malicious prosecut ion ,  

according to the Law Off i ce  v. Farmer's Bank and T r u s t  Company, 

i b i d ,  CRRO, a malicious prosecut ion  a c t i o n  can be maintained even 

when there h a s  been a s t a t u t o r y  award of a t t o r n e y  fees and costs. 

3. Tha t  c o n t r a r y  t o  the r e p r e s e n t a t i o n s  of the Royal 

Saxon's a t t o r n e y s ,  t h a t  C a t e  v. Oldheni, i b i d ,  arid Cyplier v-: 

Segal ,  i b i d ,  c o n t r o l l e d  and t h a t  Lliere wa8 no c o n t r a r y  a u t h o r i t y ,  

tliey neglec ted  to  advise t1ij.s cour t :  t l iat  t he  Fourth District 

Cour t :  of Appeals, which was the smile cour t ,  which rendered the 

decision in _Cyplkr v. S e g g ,  entered  c o n t r a d i c t o r y  d e c i s i o n s  in 

McLairi v. !la', 521 So2Ld 190 (FL-4th DCA-1988),  known as " I t a l l  

11'' atid Hall v. City of Paillpano Beact!, 487 So2d 318 ( P L - 4 t h  DCA- 

1 9 8 6 ) ,  known a s  " l la l l  I." In both Hal& dec i s ions ,  the H a l l s  had 

in1  k i a t e d  multiple t o r t  claims a g a i n s t  s e v e r a l  dofe t idan ts ,  

inc lud ing  the C i t y  o f  Pompano Beach and Mr. McLairr. The t r i a l  

cwur  t four id  no probable  cause and awarded t h e  defendants  their 

a t t o r n e y  fees pur suan t  to S e c t i o n  57.105, F . S .  ( 1 9 8 3 ) .  The 

Fourth District Court of Appeals, S t a t e  o f  F l o r i d a ,  in s p i t e  of 

the apparent l a ck  o f  probable  C ~ U B B  wan no t  convinced that: t h e  

claims w e r e  brought with abso lu t e  f r i v o l i t y  and l ack  of  t o t a l  

merit. A s  a resul t ,  the Fourth District C o u r t  of Appeals vacated 

t h e  a t t o r n e y  fees awerd under Sec t ion  57.105, F.S., bu t  e l l  o t h e r  

portions of t h e  t r i a l  c o u r t ' s  award, i n c l u d i n g  coats,  was 

aff i rmed.  A f t e r  remand, the  tr ia l .  court dismissed Mr. McLain'e 

subsequent mal ic ious  proaecut ion  a c t i o n  against Mr. Hal l ,  xely ing  

on t h e  Cypher and gx& caeen. The Fourth District C o u r t  of  

Appeala remanded ae to whether probable cause  e x i e t e d  for t h e  

1 

I 
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f i r s t  s u i t  i n  as much a s  "11all 1" was p red i ca t ed  on a f i nd ing  

' t h a t  t h e  a c t i o n  wa9 not f r i vo lous ,  but: without  mention a8 to 

whether there i s  probable  cause.  

4 .  That by dec l a r ing  t h a t  a p a r t y  who previous ly  p reva i l ed  

and was awarded h i s / h e r  costs, would now be precluded and bar red  

f rom i n i  t iat lr ig  an a c t i o n  for malicious prosecut ion ,  t h i s  t r i a l  

c o u r t  has  s p e c i f i c a l l y  r u l e d  con t r a ry  to those cases, which have 

held that  the prevai l i l ig  p a r t y  i n  an act ion  a t  law is a b s o l u t e l y  

e n t i t l e d  to t a x  i t s  c o s t s .  Murray v. P l a s t e r i d g e ,  Inc., 338 So2d 

260 ( F L - d t h  DCA-1976) arid 5 g s t r e a m  v. BULLS, 370 S02d 416 ( F L -  

l s k  DCA-1979). A s.i.nitlar r e s u l k  i s  obta ined  con t r a ry  to those 

caseR, which have s p e c i f i c a l l y  he ld  t h a t  in those i n s t a n c e s  where 

t he  s t a t u t e s  have dec la red  t h a t  t he  p r e v a i l i n g  p a r t y  i s  e n t i t l e d  

t o  en award o f  reasonable  a t t o rney  fees, t h a t  t he  t r i a l  cou r t  

iiiust award a t t o r n e y  f ee s .  V i l l a  Sorrento,  Inc. v. Elden, 450 

So2d 1177 (FL-4th am-1984). In t he  V i l l a  Sorrento case ,  t h e  

Distr ic t  Court :  o f  Appeal s p e c i f i c a l l y  he ld  t h a t ,  "In a s t a t u t e  

providing t h a t  the p r e v a i l i n g  pa r ty  is e n t i t l e d  t o  a t t o r n e y  fees, 

t h e  language i s  'mandatory, . . . ." T h e  c o u r t  wnet on to say 

t h a t  on ly  the de termi Ira tion of the amount is d i s c r e t i o n a r y  . 
i 

5 .  That the cae mid Cyptrer dec i s ions  axe l i m i t e d  by their 

own language to  clainis  for no more than which could have been 

t axed  i n  t h e  first ( w r o u g f u l )  l i t i g a t i o n .  T h i s  p o i n t  waa 

s p e c i f i c a l l y  s t a t e d :  

"lie or   lie tias n o t  p e r s o n a l l y  suf fered R 
l o s s ,  which is riot re- addressab le  through his 
or h e r  a p p l i c a t i o n  f o r  r e d r e s s  i n  a s u i t  i n  
which he or she is o r i g i n a l l y  sued." 

Ibid 227 .  The Cake c o u r t  was no t  concerned, as is t h i s  c o u r t ,  

w i t h  c l a ims  beyond t h a t  which could have been taxed  i n  the 

o r i g i n a l  l i t i g a t i o n .  Obviwusly Mildred Jays, t h e  p l a i n t i f f  i n  

t h i e  a c t i o n ,  h a s  auf f e r e d  extreme mental anguish ,  distress, 

damage to her r epu ta t i on ,  chagr in ,  humi l ia t ion ,  embarraeement, 

dep r iva t ion  of  h e r  rights a8 a u n i t  owner, i n t i m i d a t i o n ,  social  

and p o l i t i c a l  i s o l a t i o n ,  none of which were capable  of being 

addressed i n  the first a c t i o n  or i n  an award o f  a t t o r n e y  f e e s  and 

costs. They can  on ly  be addreseed in e malicioue prosecut ion  

ac t i on ,  of  for i n t e n t i o n a l  i n f l i c t i o n  of emotional dietrese. 

I 2* 



WHEREFORE, p l € I h k i f f  respectfully praya that: this honorable 

cwur k rehear/reconsider i t s  Order grant ing  Motion for Summary 

Judgmen t . 
I HEREBY CERTIFY that: a t r u e  arid a c c u r a t e  copy of the 

foregoing has been furn i shed  by W.S. mail to: JOHN J .  B U L F I N ,  

E S Q . ,  P.0. Box 3918, West Paliii B e a c h ,  FL 33402, arid ANNE ZIMET, 

E S Q . ,  450 Australian Avenue South, S u i t e  720, West P a l i i i  Beach, FL 

33401, this 22nd day of Noveiiiber, 1989. 

R e s p e c t f u l l y  , 

SMALL. SMALL & SMALL; P . A .  

Attorneys f o r  P l a i n t i f f  
Florida B a r  No: 074872 
Parmiouiit Center - Penthouse 
139 North CoutiCy Road 
Faliii Beach, FL 33180 

Telecopier: 40'7/835-0547 
40'7/033-11,00 

I 



j aye-rs. p2 

IN THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA.  

CASE NO: CL 89-5760 A E  

MILDRED R. J A Y E ,  

PI a i n  t i  f f , 

v9 . 
ROYAL SAXON; INC. ,  

Deferidant. 

COMES NOW kl i e  above-nanied p l a i n t i f f  by arid th rough  h e r  

unders l  gned a t  tor t ieys  and r e s p e c t f u l l y  moves t h i s  honorab le  court 

f o r  p e r m i s s i o n  to f i l e  a n  amended  c o m p l a i n t ,  p e n d i n g  

d e t e r m i n a t i o n  by t h i s  c o u r t  of the p l a i n t i f f ' s  Mot ion for 

Rehearing o f  the Summary Judgment e n t e r e d  aga inst  the p l a i t i k i f f  

Arid i n  favor of the defet idar i t  a8 t o  t h e  single c o u n t  for 
'I m a l i c i o u s  prosecltion, and i n  s u p p o r t  t t i e reof ,  says: 

1. T h a t  the p l a i i i t i f f  tias filed a d e t a i l e d  Motion f o r  

R e h e a r i n g  of  this c o u r t ' s  Sunilllory Judgiiietik i n  f a v o r  o f  the 

defendan t  and againRt  the p l a i t i t i f f  i n c i d e n t a l  t o  t h e  plaintiff's 

m a l i c i o u s  p r o s e c u t i o n  action. 

2. T h a t  p l a i n t i f f  seeks permission t o  file an  amended 

c o m p l a i n t  adding a d d i t i o n a l  de fendan ts  and a c o u n t  11 t o  the 

compla in t ,  s t a t i n g  a c a u s e  of a c t i o n  for i n t e n t i o n a l  i n f l i c t i o n  

o f  e m o t i o n a l  distress, as r e f l e c t e d  i n  t h e  a t t a c h e d  proposed 

amendment. 

1 HEREBY CERTIFY t h a t  a t r u e  and a c c u r a t e  copy o f  t h e  

f o r e g o i n g  has been f u r n i s h e d  by U.S. mail to: JOHN Y.  BULFIN,  

RSQ., P.O. Box 3918, West Palm Beach, FL 33402, and ANNE ZIMET, 

ESQ., 450 Auatralien Avenue South,  Suite 720, West Palm Beach, FL 

33401, this 22nd day o f  November, 1989. 

0 

-.. 



Respectfully, 

Attorneys  for P l a i n t i f f  
Florida Bar N o :  074872 
Pereiiiount Center :  - Penthouse 
139 North County Road 
Pnlm neach, FL 33480 

Telecopier: 407/835-0547 
407/833-1100 
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, j aye-rs. p2 

I N  TllE CIRCUIT COURT OF THE 
FIFTEENTIf JUDXCfAL CIRCUIT 
I N  AND FOR PALM BEACII COUNTY, 
FLORIDA.  

CASE NO: CL 89-5'760 AE 

MILDRED R. JAYE, 

P l a i n t i f f ,  

vs * 

ROYAL SAXON, I N C . ,  a Florida 
corporat ion ,  CHARLES CUMMINGS, 

and SARA KING, j o i n t l y  and severally, 
MARION fIIRSCIIBERG, CllARl,OTTE MORRIS, 

Defendatits.  
/ 

-_I .---- ._ 

AMENDED COMPLALNT 

T H I S  IS A C I V I L  ACTION f o r  genera l  and p u n i t i v e  damages i t 1  

excess  of $100,000.00. 

GENERAL ALLEGATIONS 

1. The p l a i n t i f f  s u e s  a12 of the defendants for gene ra l  and 

p u n i t i v e  damages  i r i  excess  of $100,000 .00  for i i i a I ic ious  

prosecut ion  and f o r  i n t e n t i o n a l  iiif l i c t i o n  of emotional d i s t r e s s .  

I 2. The p l a i n t i f f  i s  the owner of a coopera t ive  u n i t  in the 

Royal. Saxon cooperative at: 2840 SouEh Ocean Boulevard,  Palt i i  

Aeacli, Pa l in  Beach C o u n t y ,  Florida. 

3. The d e f e n d a n t :  Royal  Saxon, I n c . ,  1s a F l o r i d a  

corpora t ion ,  appears  a s  the l andlord  oti the P r o p r i e t a r y  Lease 

between the p1ainCiff and the  deferidatit:, mid i s  r e spons ib l e  for 

the management and ope ra t i on  of the Royal Saxon coopera t ive .  

4 .  The b u s i n e s s  and operation o f  the Royal  Saxon 

c o o p e r a t i v e  i s  c a r r i e d  o u t  by i t s  board of d i r e c t o r s  and 

officers. 

5. A t  all .  m a t e r i a l  times, defendarita Char les  Cummings, 

Sara King, Char lo t te  Morris and Marion r l i rschberg were owners o f  

cooperative u n i t s  i n  t h e  Royal Saxon cooperative a t  2840 South 

Ocean Boulevard i n  t h e  Town of Palm Beach, Palm Beach County, 

Florida. 

6 .  A t  all materiels  times from August 1 through December 

31, 1981, the defendant Charlee Cummings was p r e s i d e n t  and a 

member o f  the board of d i r e c t o r s  of the Royal Saxon, h e .  

ar 



7. A t  a l l  m a t e r i a l s  t i m e s  from June I. th rough  December 31, 

1985, defendan t  Charleg Cummirigs was chairman of the e x e c u t i v e  

committee and a m e m b e r  o f  Lhe board of  dlrectors of the Royal 

Saxon, Inc. 

8 .  At: a l l  materials  times from August 1 through December 

31, 1981, deferidatit C h a r l o t t e  Morris was vice p r e s i d e n t  end a 

member o f  t h e  board of d i r e c t o r s  of t h e  Royal Saxon, Inc. 

9. A t  a l l  m a t e r i a l  t h e s  froin August: 1 through December 

31, 1981, de fendan t  Marion I l i rschberg was s e c r e t a r y  and a member 

of the board o f  directors of the Royal Saxon, Inc. 

10. A t  a l l  m a t e r i a l  times froin June 1. tlirougli December 31, 

1985, defendauk Marion I l i rschberg was a member of the e x e c u t i v e  

committee and a member of the board of directors of t h e  Royal 

Saxon, X r i c .  

11. fit: a l l  m a t e r i a l  times from June 1 through December 31, 

1981, defendan t  S a r a  King was v i c e  p r e s i d e n t ,  a member of  the 

e x e c u t i v e  committee and a member of the. board wf directors of 

the Royal Saxon, Iiic. 

COUNT I 

P l a i n t i f f  i n c o r p o r a t e s  p a r a g r a p h s  1 t h r o u g h  11 i n  khe 

General  A l l e g a t i o n s  w i t h  f u l l  force and e f f i c a c y .  

12 .  The board of d i r e c t o r s  o f  t h e  Royal Saxon c o o p e r a t i v e  

a u t h o r i z e d  i t s  a t t o r n e y e  to f i l e  a complaint  in t h e  F i f t e e n t h  

Judicial .  C i r c u i t  C o u r t  i n  and f o r  Palm Beach County, F l o r i d a ,  i n  

1979, a g a i n s t  the p l a i n t i f f  for an i n j u n c t i o n  prwhibi  king c e r t a i n  

a l l e g e d  behav ior  p u r p o r t e d l y  o f  the p l a i t i t i f f  and manda tor i ly  

r e q u i r i n g  t h e  p l a i n t i f f  to t u r n  over the key t o  her c o o p e r a t i v e  

unik .  

13. A complaint: was f i l e d  i n  t h e  F i f t e e n t h  Judiciel Circuit 

Court in and for Palm Reach County, F l o r i d a ,  by the defendan t  

a g a i n s t  t h e  p l a i n t i f f  s t y l e d  8s Royal Saxon, Inc., v. Mildred 

Jaye, Case No: 79- 5203.  

14.  After prolonged litigation, the t r i a l  c o u r t  directed a 

v e r d i c t  and e n t e r e d  judgment in favor of t h e  p l a i n t i f f  a g a i n s t  

the defendan t  on  all counta in d e f e n s e  of t h e  complaint. 



15.  The t r i a l  c o u r t  e n t e r e d  judgment i n  favor of t h e  

' p l a i n t i f f  and against  t h e  de fendan t  on June  10, 1985. 

16. The defendan t  ~ p p e a l e d  the judgment: and a aubsequent  

n t t o r n e y  f e e  award i n  f a v o r  o f  t h e  p l a i n t i f f  which was e n t e r e d  

e f f e c t i v e  November 18, 1985, i n  a p p e l l a t e  Case NO: 85-1624 and 

85-2015 10 t h e  District: Court of Appeal. o f  t h e  S t a t e  of F l o r i d a ,  

Fourth D i s  k r i c  t . 
17. The D i s k r i c k  C o u r t  of Appeal, Four th  D i s t r i c t ,  a f f i r m e d  

the June 10, 1905, judgment: i n  f a v o r  of t h e  p l a i n t i f f  and the 

November lR, 1985, judgiiienk i n  f a v o r  of t h e  p l a l n f - i  F f .  

18. The p r o s e c u t i o n  of the l o w e r  c o u r t  art  inn and the t w o  

appeals a g a i n s t  Mildred Jaye was withou t  p robab le  c a u s e  and was 

cotillneticed and c o n t i n u e d  by s a i d  defendant: frorii m a l i c e  toward the 

p l a i n k i f f  A r i d  to  wrong and i n j u r e  h e r .  

19. The d e f e n d a n t  w e l l  Imew, or shou ld  have known, t h a t  t h e  

p r o s e c u t i o n  of the l o w e r  cour t  a c t i o n  and kl ie a p p e a l s  was f a l s e  

and g r o u n d l e s s  and w i t l i o u t  probable  cause .  The defendan t  used  

and abused the p r o c e s s  o f  the court  th rough  t h e  lower court: 

act ion and appeals to wrong and i n j u r e  t h e  p l a i n t i f f ,  t o  h a r a s s  

t h e  p l a i n t i f f ,  to  i n t i n i l d a t e  t h e  plaintiff, to c r e a t e  an  

atinosphere of  mtinosi t y  arid ncrittioriy toward the p l a i n t i f f ,  to 

shun and se t  t h e  p l a i n t i f f  aside from t h e  rest o f  t h e  Royal Saxon 

c o o p e r a t i v e  community and to f i n a n c i a l l y  d e v a s t a t e  t h e  p l a i r i t i f  E. 

20. Ry reason  o f  t h e  facts l i e re in  set  forth,  t h e  p l a i n t i f f  

has s u f f e r e d  grievous1.y and h a s  been brought  t o  s c a n d a l ,  g r e a t  

l iumiLiation,  mental s u f f e r i n g  and damage to  h e r  r e p u t a t i o n  arid to 

h e r  i n t e g r i t y .  She tias been shunted a s i d e ,  ignored ,  ha rassed ,  

i n t i m i d a t e d ,  physically and v e r b a l l y  abused and d e p r i v e d  of h e r  

r i g l i t a  as a c o o p e r a t i v e  owner i n  t h e  Royal Saxon, all as 8 r e s u l t :  

of t h e  a c t i o n s  and conduct  of the defendan t  Royal Saxon, f n c . ,  

th rough  i t s  O f f i c e r s  and members of  the board of directors. 

21. A 8  a result o f  t h e  a c t i o n a  a n d  c o n d u c t  of the 

defendan t ,  the p l a i n t i f f  was caused to employ l e g a l  c o u n s e l  and 

t o  i n c u r  subatantiel e x p e n s e  end d a m a g e s  for legal - - 

r e p r e s e n t a t i o n ,  costs, e x p e r t s  end witneases i n  her defense .  
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Although she rece ived  a p a r t i a l  award wf a t t o r n e y  fees, she hes 

only  recovered a p o r t i o n  W E  t h e  l e g a l  f e e s  and expenses,  which 

she had paid or has  incur red .  

22. t h e  defendant ,  through its o f f i c e r s  and members of the  

board of d i r e c t o r s ,  lias a c t e d  with a c t u a l  mal ice  and was g u i l t y  

o f  a wariton and outrageous d i s r ega rd  of  the r i g h t s  and f e e l i n g s  

of the p l a i n t i f f  Mildred Jaye arid by r e a s o n  thereof ,  pLaint l f f  i s  

e n t i t l e d  to ati award of pun i t i ve  deniages a g a i n s t  the defendant .  

WHEREFORE,  p l a i n t i f f  p r a y s  for judgment  a g a i n s t  the 

defendant :  Royal. S a x o n ,  ~ n c . ,  for compensatory arid p u n i t i v e  

damages i n  exces s  of $100,000.00, p l u s  prejudgiiisnt i n t e r e s t ,  

costs o f  this Li t iga t ion  arid for trial. by j u r y  on a l l  issues so 

t r i a b l e .  

COUNT I1 

P l a i n t i f f  i n c o r p o r a t e s  pa rag raphs  1 through 11. in t h e  

General A l l ege t ions  wi th  f u l l  €orce end e f f i c a c y .  

23. The boArd of directors o f  the Royal Saxon approved an  

assessment in the Rpring of 1981. Mildred Jaye’s proportionste 

stiare o f  t h a t  assessment W A S  $191.33. 

24 .  Mildred Jaye contes ted  arid d i sputed  t h e  assessinelit, 

which was s u b s e q u e n t l y  de te rmined  by a j u r y  to be t o t a l l y  

inipraper and i l l e g a l .  

25. Althougl i  given s e v e r a l  and va r ious  o p p o r t u n i t i e s  to 

remedy or redress t h e  wrongful claim, which the defendant  Royal 

Saxon a l l eged  i t  had a g a i n s t  the u n i t  owner Mi ld red  Jaye for 

$191.33, on September 25, 1981, the defendant Royal Saxon, Xnc., 

by its pres iden t  Char les  Cummings, its vice p r e s i d e n t  charlotte 

Morris and its secretary Marion Ilirechberg, as officere and 

members of the board of d i r e c t o r s ,  without b e n e f i t  and r i g h t  to 8 

“hearl .ng” t o  p l e i n t i f f ,  a u t h o r i z e d  t h e  commencement of the 

t i e rahas t  of a l l  remedies  a v a i l a b l e  by i n i t i a t i n g  an e v i c t i o n  

proceeding to  e v i c t  and remove t h e  unit  owner, Mildred Jays, from 

the Cooperative unit which she  owned. Defendant Royal Saxon by 

and through the i n d i v i d u a l  defendants ,  Char les  Cummings, Marion 

IIirschberg and C h a r l o t t e  Morris, f i l e d  the e v i c t i o n  praweedinge 
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' i n  the Palm Beach CorrtiCy Court. The c a w  was t r a n s f e r r e d  to  t h e  
* 

C i r c u i t  Court ,  b e a r i n g  C i v i l  Act ion Case No: 82-800. 

26. The avenues a v a i l a b l e  to  t h e  Royal Saxon i n c l u d e d  b u t  

were n o t  l imi ted  to, a r b i t r a t i o n ,  media t i an ,  a suit for money 

damages i n  S m a l l  C l a i m s  C o u r t ,  the f i l i n g  o f  a lien, and 

a c c e p t i n g  the money, which t h e  u n i t  owner o f f e r e d  to pay "in 

protest" on three o c c a s i o n s ,  but  which the i n d i v i d u a l  de fendan ts  

C h a r l e s  Cumniings, Marion i l irsctiberg and C h a r l o t t e  Morris refused 

to a c c e p t .  

27. The defendan t  Royal Saxon by t h e  i n d i v i d u a l  a c t i o n s  o f  

i t s  p r e s i d e n t  C h a r l e s  Cutiiiiiirrgs, its v i c e  p r e s i d e n t  C h a r l o t t e  

Morris and i t s  s e c r e t a r y  Marion I l i rsc t iberg  looked  upon the 

p o s s i b l e  e v i c t i o n  of the p l a i n t i f f  M i l d r e d  J a y e  a s  a n  

o p p o r t u n i t y  to get rid of her b e c a u s e  i n  the e y e s  o f  t h e  

i n d i v i d u a l  d e f e n d a n t s ,  she had become a " t h o r n  i n  t h e i r  side. " 

28.  Upon i n i t i a t i o n  of  the e v i c t i o n  proceedings, a l l  of the 

d e f e n d a n t s  d i v e s t e d  Mildred Jnye of  all of  tier r i g h t s ,  t e n a n t s  

mid i n t e r e s t  i n  ownerehip of  tier c o o p e r a t i v e  u n i t  and her r i g h t s  

under tier p r o p r i e t a r y  lease I 

2 9 .  A l l  of the defendan ts  d i v e s t e d  Mildred Jaye of tier 

right to  v o t e ,  tier right- to p a r t i c i p a t e  i n  meetings; ties r i g h t  to 

be recognized:  her righl: to r e c e i v e  minutes:: her r ight  to exanline 

booke and records :  her riglib t o  r e c e i v e  n o t i c e s  and agenda o f  

annual  mee t ings  of owners: and all o t h e r  r i g h t s  i n c i d e n t a l  t o  

ownership atid tenancy i n  the Royal Saxon. 

30. The d i v e s t a t i o n  of her r i g h t s  of ownership  con t inued  

f r o m  i m m e d i a t e l y  before the commencement o f  the e v i c t i o n  

proceedings to well a f t e r  the end o f  the jury t r io1  i n  the 

e v i c t i o n  action and t h e  r e n d i t i o n  o f  a judgment i n  favor of 

Mildred Jay@ on Jutre  10, 1985 .  

31. The j u r y  in t h e  e v i c t i o n  action rendered a v e r d i c t ,  on 

December 11, 1984, f i n d i n g  in f a v o r  af Mildred Jeye on almost 

e v e r y  s i n g l e  i e s u e  at3 it r e l a t e d  to the e v i c t i o n  PrOCeedingB 

commenced by the Royal Saxon. Judgment WBS entered On June 10, 

1985. 
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32 .  T h e r e a f t e r ,  the defendan t  Royal Saxon by the i n d i v i d u a l  

'acts o f  d e f e n d a n t a  C h a r l e s  Cummings, S a r e h  King and Marion 

Hirechberg a8 members o f  t h e  e x e c u t i v e  committee and board  of 

directors of t h e  Royal Saxon, I n c . ,  i n i t i a t e d  a p p e a l s  from t h e  

J u n e  10, 1985, judgment  arid t h e  November 10, 1985, judgment 

awerdj.ng a t t o r n e y  f e e s  i n  t h e  lower cour t  i n  t h e  D i s t r i c t  C o u r t  

o f  Appeal, Fourth D i s t r i c t  in Case N o :  85-1625 end 85-2814. 

33. The defendant: Royal Saxon, Inc . ,  v o l u n t a r i l y  d i smissed  

a p p e l l a t e  action 85-1625 and the Distr ic t  Cour t  o f  Appeals,  Stake  

of F l o r i d a ,  Four th  Dis t r ic t  a f f i r m e d  t h e  lower cour t  judgment of 

Noveiiiber 18, 1985. 

34. The p r o s e c u t i o n  of t h e  e v i c t i o n  a c t i o n  and the 

subsequent :  a p p e a l s  a g a i n s t  Mi ld red  Jaye was w i t h o u t  p robab le  

cause and was commenced and con t inued  by all of s a i d  d e f e n d a n t s  

f r o m  m a l i c e  towards t h e  p l a i r i k i f f  and to wrong atid i n j u r e  her. 

35. A l l  o f  t h e  d e f e n d a n t s  w e l l  knew, or s h o u l d  have known, 

k h a t  t h e  p r o s e c u t i o n  o f  the e v i c t i o n  ' a c t i o n  was f a l s e  arid 

g r o u n d l e s s  end w i t h o u t  p robab le  cause. 

3 6 .  All ok the defendariks u s e d  and abused t h e  process o f  

Hie c o u r t  to wrong and i i i j u r e  the p l a i n t i f f  and to u s e  t h e  court: 

to f o r c i b l y  and i n v o l u t i t a r i l y  remove Mildred Jaye from her o w t i  

c o o p e r a t i v e  u n i t .  

37. h l l  o f  the d e f e n d a n t s  w e l l  knew, or s h o u l d  have known, 

t h a t  t h e  p r o s e c u t i o n  of t h e  lower court  a c t i o n  and t h e  appeals 

w a s  false and g r o u n d l e s s  arid w i t h o u t  p r o b a b l e  c a u s e .  A l l  of  t h e  

d e f e n d a n t s  u s e d  mid abused the p r o c e s s  of t h e  c o u r t  th rough  t h e  

l o w e r  court: a c t i o n  and e p p e a l s  to i n j u r e  and wrong t h e  p l a i n t i f f ;  

to h a r a s s  the p l a i n t i f f :  to i n t i m i d a t e  the p l a i t i t i f f :  t o  create 

an atmosphere o f  a n i m o s i t y  and acrimony: t o  s h u n t  and set the 

p l a i n t i f f  aside from the rest o f  t h e  Royal Saxon c o o p e r a t i v e  

community: and to f i n a n c i a l l y  d e v a s t a t e  t h e  p l a i n t i f f .  

38. The i n d i v i d u a l  defendants Charles Cumminge, Charlotte 

Morris and Marion Hirschberg personally a u t h o r i z e d  the f i l i n g  of 

the defendant  Royal. Saxon 's  l a w s u i t  a g a i n s t  the p l a i n t i f f .  
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39. The defendants  Charles  Cummings, Marion Hirschberg and 

'Sara King pe r sona l ly  au thor ized  t h e  f i l i n g  o f  defendant  Royal 

Saxon's appea ls  of the June 10, 1985, judgment mid the  November 

18, 1985, judgment awarding a t t o rney  f e e s ,  both to t h e  D i s t r i c t  

C o u r t  of Appeals, Fourth D i s t r i c t  of the S t a t e  of Flo r ida  i n  

a p p e l l a t e  Case Nos: 85-1625 and 85-2814. 

40. There was a coniplete absence of probable  cause f o r  

e i t h e r  t he  initiatiori or  continued prosecut ion  of t h e  defendant 

Royal Saxwn'a l awsu i t  Arid appeals .  

41. All of the  deferidatits acted with nialice in i n s t i t u t i n g  

d e f e n d a n t  Royal  S a x o n ' s  l a w s u i t  and a p p e a l s  a g a i n s t  t h e  

p l a t n t i f f .  

42.  Ry i n s t i t u t i n g  defendant Royal Saxon's l a w s u i t ,  all 

d e f e n d a n t s  s o u g h t  to  p o l i t i c a l l y  and s o c i a l l y  i s o l a t e  the 

pLairiCiff from the  o t h e r  nienibers and r e s i d e n t s  o f  the Royal Saxon 

cooperat ive.  

43. The ind iv idua l  defendants  i n s t i t u t e d  the  l awsu i t  i n  

CRRR N o :  82- 800,  being the  e v i c t i o n  lawsui t  a g a i n s t  t he  p l a i n t i f f  

with the i n t e n t  of g e t t i n g  rid of t h e  p l a i n t i f f  Mildred Jaye and 

forcing tier o u t  of tlie R n y ~ l  Saxon bui ld ing .  

4 4 .  A l l  of  t h e  defendants  sought to  ha ra s s ,  humi l ia te ,  

overburden or  o therwise  cause distress to  the p l a i n t i f f  Mildred 

Jaye by i n s t i t u t i n g  t h e  defendant Royal Saxon's Lawsuit in Case 

Nw: 82-800.  

4 5 .  All o f  the de fendan t s  undertook t h e  wrongful acts 

w i l l f u l l y  arid i n t e n t i o n a l l y ,  o r  a l t e r n a t i v e l y  a l l  o f  tlie 

def eridan t s  undertook tliair actions with reckless and wanton 

disregard of the rights of t h e  plaintiff end the e f f e c t s  of t h e i r  

ac tioris. 

46. By reason  of t h e  facts he re in  se t  f o r t h ,  t h e  p l a i n t i f f  

has s u f f e r e d  g r i evous ly  and tias been brought t o  Bcandal, great 

Iiumiliation, mental s u f f e r i n g  and damage t o  tier r e p u t a t i o n  and to 

her integrity.  She ha8 been shunted a s ide ,  ignored, harassed,  

i n t imida t ed ,  phya i ce l ly  and v e r b a l l y  abused and deprived of her 

r i g h t s  as a coopera t ive  owner in the Royal Saxon, a l l  as e result 
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a o f  the a c t i o n s  arid conduct  of t h e  defendant: Royal Saxon, I n c . ,  
I th rough  i t s  o f f i c e r e  arid members of t h e  board  of directors a l l  as 

a r e s u l t  o f  t h e  a c t i o n s  and conduct  o f  a l l  of the deferidarits. 

47.  A s  a r e s u l t  of the a c t i o n s  and conduck of all o f  t h e  

d e f e n d a n t s ,  the p l a i n t i f f  was caused to employ l e g a l  c o u n s e l  atid 

t o  i n c u r  s u b s t a n t i a l  e x p e n s e  a n d  d a m a g e s  for l e g a l  

r e p r e s e n t a t i o n ,  costs, e x p a r t  w i t n e s s e s  end w i t n e s s e s  in h e r  

defense and W R B  caused to a t t e n d  d e p o s i t i o n s  arid 8 t r i a l  fo r  

approx imate ly  twelve  ( 1 2 )  days .  Although she r e c e i v e d  a p a r t i a l  

award o f  a t t o r n e y  f e e s ,  die has  only recovered  a p o r t i o n  of t h e  

legal f e e s  and expenses ,  which s h e  h a s  pa id  or i n c u r r e d .  

48 .  A l l .  o f  the d e f e n d a n t s  have a c t e d  w i t h  a c t u a l  malice  and 

were g u i l t y  of a wanton and out rageous  d i s r e g a r d  o f  t h e  rights 

and fee l i r iga  o f  t h e  p l a i n t i f f  Mildred Jaye and by r e a s o n  t h e r e o f  

p l a i n t i f f  is e n t i t l e d  to an award o f  p u n i t i v e  damages a g a i n s t  a l l  

of t h e  d e f e n d a n t s .  

WHEREFORE, p l a i n t i f f  prays f o r  judgnierit a g a i n s t  a11 of the 

d e f e n d a n t s ,  i n d i v i d u a l 1  y, severally arid j o i n t l y ,  fo r  compensatory 

and p u n i t i v e  dekages i t )  e x c e s s  of $~OO,OOO.OO p l u s  preJudgrnent 

i n t e r e s t ,  for costs of this l i t i g a t i o n  arrd f o r  t r i a l  by J u r y  on 

a l l  i s s u e s  so t r i a b l e .  

COUNT 111 

P l a i n t i f f  i n c o r p o r a  tas p a r a g r a p h s  1 t h r o u g h  11 i n  the 

General  A l l e g a t i o n s  w i t h  f u l l  f o r c e  and efficacy. 

49 .  All o f  the d e f e n d a n t s  i n i t i a t e d  d e f e n d a n t ' s  l a w s u i t  atid 

cont l .nued d e f e n d a n t ' s  l a w s u i t  t h r o u g h  a p p e a l  w i t h  a d e f i n i t e  

p u r p o s e  of i n f l i c t i n g  e m o t i o n a l  distress upon the p l a i n t i f f .  

A l l  of  tile defer idant  knew or w i t h  reckless d i s r e g a r d  for the 

e f f e c t  o f  their a c t s ,  s h o u l d  have knwwn, t h a t  such  d i s t r e s s  was 

c e r t a i n  or s u b s t a n t i a l l y  c e r t a i n  t o  occur .  

50 .  A l l  of t h e  d e f e n d a n t s  knew, or w i t h  r e c k l e s s  disregard 

for the effect o f  their ac t s  and/or  omies ions ,  s h o u l d  have known, 

that priar to t h e  f i l i n g  o f  d e f e n d a n t ' e  l a w s u i t .  that defendant's 

lewsuiit was w i t h o u t  merit and t h a t  t h e  c r u c i a l  a l l e g a t i o n s  o f  

d e f e n d a n t ' e  l a w e u i t  were fa lse .  
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51.  A l l  o f  the defetidsnl-e knew, or w i t h  reckless disregard 

'for the eEfect of their acts and/or oniissions should have ktiowtl, 

tliaE because of  B e f e n d e n t ' s  wrongful  f i l i r i g  o f  defendant 's  

J .awsui t ,  p l n i r t t i f f  would becotne m r i  O U ~ C R S ~ :  i t 1  p l a i n t i f f ' s  

comiiiutii tp :  tliet p l a i n t i f f  would s u f f e r  eiiiotiatial d i s t r e s s :  arid 

p l o i r i t i f f  would i i icur f i i i a t i c ia l  and expenses  arid clif f i c u l  ties: 

52. P 1 . R j . I i t j . f f  h a s  s u f f e r e d  einotiotial distress and /or  

uriwarraiited i i i t r u s i o r t  into tier rigl i t  to emotional t r e n q u i l i t y .  

WIIEREFORE, p l a i n t i f f  pray9 Jtidgnirjrit  in fnvor of p l a i n t i f  E 

for cotiipetisatory mid p u n i t i v e  tlniiiages i n  excess o f  $100 ,000 .00  

n g a i t i e k  8 1 1  o f  t h e  c l e f e t i r l R t i b F t ,  i n d i v i d u a l l y ,  j o i n t l y  and 

sever~ll y,  for preJutlgiiieril: J . t i t e r e ~ t  for costs of this litiget:ion, 

aiid for t r i s l  by Jury on a l l  issues 80 t r i a b l e .  

X IIEREBY CERTIFY t l ia t  a t r u e  ~ n r l  R c c u r a t e  copy o f  -the 

foregoing tias beeti furn i shed  by U . S .  iiia4.l. to: JOltN 3.  BULFIN,  

E S R . ,  P.O. Aox 3918, West: Palrit Beach, FL 33402, arid ANNE ZXMET, 

E S Q . ,  4 5 0  A i i ~ k r m l i e t i  Avetiue Soiil:h, Suj.l;e 720, W e s b  Pallti Beach, FL 

33601., tliis 29th  c l ~ y  o f  Noveiiiber, 1989.  
I 1  

Respec k f u l  l y ,  

/S /  MILDRED R. JAYE ---- t-----tf_--.-t--_---If- 

MILDRED R .  JAYE,  F l a i r i t i f  f 

STATE OF FLORIDA 1 

COUNTY OF PALM BEACll 1 

M1LllRED R. JAYE, beitig first duly  sworn depose8 atid B R Y g  
t h a t  glie tias r e d  the forego ing  coinplattit: by her subecribed R I I ~  
E l i ~ t  die  l r r i a w s  the coittertte ttiettriii to be true,  m c e p t  8.9 to 
those mat ters  s t a t e d  itpoii jriforntatiori Atid belief ~ t i d  FIB to those 
matters she b e l i e v e s  to be true .  

/S/ MlLDRED R. JAYE 
+*-+-*I--* 

MILUREO R. JAYE 

SUBSCRIBED AND SWORN to before me th in  29thday of November, 
1989. 

,/sLSELINE F. GULYA 
NOTARY PUBLIC 

My Commieeion Expiroe: 
February 2 4 ,  1990 



neslpec t f u l  ly , 

SMALL, SMALL & SMALL, P.A.  

Attorneys  for P l a i n  k.i f f 
P l . o r i d ~  Bar No: 0748'72 
l'araiiiorml Cel l  ker - Pmt l iouse  
139 North Corrrity Road 
Pal181 Beach, FL 33480 
4 07 / R 3  3 - 1 1110 
l 'e 1 ecopi e r : 4 0'7 / 8 3 5 - 0 5 4 7 
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XN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO.: CL 89-5760 AE 

MILDRED R. JAYE, 

Plaintiff, 

vs . 
ROYAL SAXON, TNC., -- - 

Defendant. 

ORDER ON PLAINTIFF'S MOTION TO AMEND COPIPIAINT 

This cause having come on to be heard on Plaintiff'sr 

MILDRED R. JAYE, Motion to Amend Complaint, and the Court having 

heard argument of counsel and being otherwise fully advised in 

the premises, it is, upon consideration, 

I 

ORDERED AND ADJUDGED as follows: 

1. Plaintiff's Motion to Amend Complaint is hereby denied. 

, f  

! 
i 

, .  
I 

2 .  

DONE A N D  ORDERED in Chambers at Palm Beach County 

Courthouse, West Palm Beach, Florida, this -____- day of 
SIGNED AND D A T E ~  

NOV 3 0 1 % ~  

I 1989. 

Copies Furnished to: 

JOHN J. BULFIN, ESQ., P. 0. Box 3918, W. Palm Beach, FL 33402 

I MICHAEL B. SMALL, ESQ.,  Paramount Center - Penthouse, 139 North 
1 County Road, Palm Beach, FL 33480 
I 

_ _  

7 A N N E  ZIMET, ESP., 450 Australian Avenue South, Suite 720, 
Reflections Centre, W. Palm Beach, FL 33401 

1 3 
J- Y 

I 



b ad/1971 

I 

IN THE CIRCUIT COURT OF THE 
FfFTEXNTB JUDICIAL CIRCUIT, 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO.: CL 89-5760 AE 

MILDRED R. JAYE, 

Plaintiff, 

VB . 
ROYAL SAXON' 1NC.i 

Defendant. 
/ 

OWER ON PMINTIFP'S MOTXON FOR RE3lEIIRflPG 
OF P I k L  SUMMARY JUDGMENT 

1 

This cause having come on to be heard on Plaintiff's, 

MILDRFD R. JAYE? Motion for Rehearing oE Final Summary Judgment, 

and the Court having heard argument of counsel and being 

otherwise fully advised in the premises, it is, upon 

consideration, 

ORDERED AND ADJUDGED as  follows: 

1. Plaintiff's Motion for Rehearing oE Final Summary 
0 

Judgment is hereby denied. 

2.  
I 

~ 

I DONE AND ORDERED in Chambers at Palm Beach County 

day o f  Courthouse, West P a l m  Beach, Florida, this 

'.* 
Copies Furnished to: 

JOHN J. BWLFIN? ESQ., P. 0. Box 3918? W. Palm Beach, - FL 33402 

MICHAEL 8 .  SMALL, ESQ., Paramount Center - Penthouse, 139 North 
County Road, Palm Beach, FL 33480 

A N N E  ZIMET, ESQ., 450 Australian Avenue South, Suite 720, 
Reflections Centre,  W. P a l m  Beach, FL 33401 

. -  

I 



TURKEY CREEK, INC. v. LONDON0 Fla. 943 
Clte as 567 So.Zd 943 (Fla.App. I Dlst. 1990) 

2. Set-Off and Counterclaim @60 

Action is not compulsory counterclaim 
merely because it is relevant to earlier ac- 

LEY CREEK, INC. a Florida 
corporation, and Norwood W. 

Hope, Appellants, tion. 

tual rights and with advantageous business 
relationship. 6. Conspiracy e l 8  

Allegations by developer that home- 
owners conspired to interfere with develop- 
er’s contractual rights and advantageous 
business relationships stated claim for civil 
conspiracy. 

’* Torts -16 
j n  those circumstances in wiiich there 

is qualified privilege to interfere with con- 
tractual rights, privilege carries wit5 it ob- 
ligation to employ means that are not im- 
proper. 

8. Constitutional Law @s254(4) 
That developer exercised authority in 

i t s  operation of housing development did 
not render developer a “quasi-governmen- 

Reversed. 

1. Set-Off and Counterclaim e 6 0  
Developer’s claim for slander of title 

was not compulsory counterclaim to home- 
Owners’ earlier suit against developer seek- 
ing declaration of parties’ rights and obli- 
gations under by-laws of housing develop- 
merit, inasmuch as there were substantial 
differences in issues between slander of 
title claim and previous declaratory judg- 
merit action and damages resulting from 
slander of title had not fully materialized at 
time that developer answered declaratory 
judgment complaint. West’s F S A  RCP 
Rule 1.170(a). 

V. 

javier H. LONDONO, M.D,, Charles A. 
Williams, Jr., Esquire and John 

Hoce, Appellees. 
NO. 89-2123. 

District Court of Appeal of Florida, 
First District. 

Sept. 12, 1990. 

Developer, which was previously sued 
by homeowners and which recovered costs 
in that action, brought action against home- 
Owners for slander of title, malicious prose- 
cution, tortious interference with contractu- 
al rights and with advantageous business 
relationship, and conspiracy. The Circuit 
Court for Alachua County, Benjamin M. 
Tench, J., dismissed all counts and develop- 
er appealed. The District Court of Appeal, 
Simmons, J., held that: (1) developer’s 
claim for slander of title was not compulso- 
ry counterclaim to homeowners’ previous 
suit; (2) developer’s receipt of costs in 
homeowners’ action did not preclude it 
from bringing malicious prosecution claim; 
and (3) developer stated claim for conspir- 
acy and tortious interference with contrac- 

3. Limitation of Actions @55(4) 

at time of publication. 
Cause of action for defamation accrues 

4. Damages e l 5  
That developer had previously recov- 

ered costs a t  conclusion of earlier action 
brought against it by homeowners did not 
preclude developer from bringing malicious 
prosecution action against homeowners; 
developer could recover, in malicious prose- 
cution action, damages for injuries such as 
harm to reputation, for which no recovery 
was had in previous action. 

5. Torts -2611) 

Allegations by developer that home- 
owners made numerous false statements to 
third parties regarding status of develop- 
er’s title, with full knowledge of state- 
ments’ falsity and with purpose of harming 
developer’s economic interests, stated claim 
for tortious interference with contractual 
rights and with advantageous business re- 
lationship, and constituted facially suffi- 
cient claim that any privilege homeowners 
possessed was lost by their use of improper 
means. 
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tal entity” for  purposes of finding state 
action. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

Michael W. Jones of Michael W. Jones, 

John F. ROSCOW, I11 of Scruggs & Carmi- 
P.A., Gainesville, fo r  appellants. 

chael, P.A., Gainesville, for appellees. 

NIMMONS, Judge. 
Appellants challenge the  trial court’s rul- 

ings dismissing with prejudice all counts of 
their complaint.’ We reverse as to all 
counts. 

Appellant Turkey Creek is a Florida cor- 
poration whose primary business activity is 
development and sale of land in a planned 
unit development (PUD) known as Turkey 
Creek. The PUD is primarily residential in 
nature, and appellees are residents thereof. 
A t  the times material to this case, Turkey 
Creek owned a majority of the  real proper- 
ty  situated within the  PUD. Appellant 
Norwood Hope is the president and majori- 
t y  shareholder of Turkey Creek, Inc. Tur- 
key Creek operates its developments 
through homeowners’ associations, each of 
which is governed by its “Declarations of 
Covenants, Conditions, and Restrictions,” 
and its by-laws. 

In late 1981 and early 1982, many dissat- 
isfactions and disagreements developed be- 
tween appellees and appellants regarding 
interpretation of the PUD’s governing reg- 
ulations and appellants’ operation of the 
PUD. Appellees and other  residents of the 
PUD met  and communicated amongst  
themselves, and in January 1982 organized 
into an entity known as the “Turkey Creek 
Property Owners‘ Ad Hoc Committee.” 

In March 1982 appellees filed suit 
against appellants, seeking a declaratory 
judgment and damages in connection with 
the dispute over appellants’ operation of 
the  PUD. Appellants filed their answer in 
January 1984, and final judgment was  en- 

1. The facts are taken primarily from the allcga- 
tions of the complaint, which. for purposes of 

tered for appellants in October 1984. Final 
judgment for costs was  entered for appel- 
lants in March 1985. 

Appellants subsequently brought suit 
against appellees for slander of title, mali. 
cious prosecution (for bringing the 1982 
action referenced above), tortious interfer- 
ence with contractual rights, tortious intpr- 
ference with an advantageous business re- 
lationship, and conspiracy to interfere with 
appellants’ contractual rights and business 
relationship. The action was  based primar- 
ily upon allegations that,  f rom early 1982 
through May 1984, appellees publicly dis- 
seminated false assertions tha t  land in the 
PUD was “in distress” and tha t  title to 
appellant’s property within the  PUD was 
unmarketable and impaired. Among other 
things, appellees allegedly distributed this 
false information to local zoning officials 
with the result t h a t  rezoning sought by 
appellants was denied o r  delayed. 

Turkey Creek alleged that  it had a con- 
tractual relationship with Owens Illinois 
Development Corporation (OIDC), which af- 
forded OIDC a series of options to pur- 
chase land within the  project from appel- 
lant, with Turkey Creek receiving develop- 
ment rights for  each property on which 
OIDC exercised a n  option. OIDC ahan- 
doned its relationship with appellants in 
May 1984, as a direct result of the com- 
plained of actions of appellees, which in- 
cluded the communication to OIDC of false 
information regarding appellants. The ter- 
mination of this business relationship cost 
appellants an estimated $4,000,000 in ex- 
pected future profits. 

The trial court dismissed the slander of 
title claim on the ground tha t  it is a corn- 
pulsory counterclaim to the 1982 action. 
The court dismissed tho m a l i r i n ~ ~  prnFecL1- 
tion action on the ground that  by obtaining 
a cost judgment in the earlier action aPPel- 
lants had elected their remedy and were 
therefore precluded from seeking further 
relief in a subsequent action. The court 
fur ther  found t h a t  the  complaint failed to 
state a cause of action for  tortious interfer- 

this appeal, are accepted as true. 
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TURKEY CREEK, INC. v. LONDON0 Fla. 945 
Clte as 567 So.Zd 943 (Fla.App. I DIst. 1990) 

ence with a contract and with an advanta- 
geous business relationship, and for civil 
conspiracy.2 the compulsory counterclaim rule? 

[ I ]  The trial court erred in concluding 
that appellants’ claim for slander of title 
was a compulsory counterclaim to appel- 
lees’ earlier suit. Rule 1.170(a) states in 
part: 

(2) Would res judicata bar the subse- 
quent suit on defendant’s claim absent 

(3) Will substantially the same evidence 
support or refute plaintiff‘s claim as well 
as defendant’s counterclaim? 
(4) Is there any logical relation between 
the claim and the counterclaim? 

City of Mascotte v. Florida Municipal Li- 
Compulsory Counterclaims. A pleading ability Self Insurers Program, 444 So.2d 
shall state as a counterclaim any claim 965, 967 (Fla. 5th DCA 1983); Hilton Casi- 
which a t  the time of serving the pleading nos, Inc. v. First National Bank  of South I 
the pleader has against any opposing Miami, _. 380 So.2d 1061, 1063 (Fla. 3d DCA 

wJ , ” . .- - - . -_ .- -- - - - - - - . - - . . - 
action or Occurrence that is the subject test. 6 Wright & Miller, Federal Practice 
matter of the opposing party’s claim and and Procedure 4 141% PP* 41 & 42; Rob- 
does not require for its adjudication the erts V. National School of Radio and Tele- 
nrncenpn qf third parties Over whom the vision Broadcasting, 374 F.Supp. 1266, 
courL W U ~ O ~  acquire jurisdiction. 1270 (D.C.Ga.1974). 

In hkil v. South FIorida Auto Painters, 
In New Cotton Exchanget h c . ,  397 So.2d 1160, 1164 n. 7 (Fla. 3d DCA 

270 593, 610p 46 367J 371, 70 1981) the court questioned the utility and 
L.Ed, 750 necessity of the first three tests, because (1926), the court stated: 

Transaction is a word of flexible mean- to Some extent they are redundant to con- 
ing. I t  may comprehend a series of cepts of collateral estoppel and res judicata 
many occurrences, depending not SO and because, if the relationship between 
much on the immediateness of their con- the original claim and the counterclaim sat- 
nection as upon their logical relationship. isfies any one of the first three tests, it 
Federal Rule 13(a) is virtually identical to 

federal courts. Pochiro v. Prudential Zn- 
surance Co. of America, 827 F.2d 1246, 
1252-53 (9th Cir.1987). “It  has been said 
that courts should give the phrase ‘transac- 
tion or occurrence that is the subject mat- 
kr  of the suit’ a broad realistic interpreta- 
tion in the interest of avoiding a multiplici- 
b‘ of suits.” Stone v. Peinbroke Lakes 
Trailer Park, Znc., 268 So.2d 400, 402 (Fla. 

satisfies ’ 
question of how to ; 
tionship test where none of the first three 
tests applies to establish the claim’s nature 
as a compulsory COL 
found that Neil’s cla 
counterclaim even t’ 
tests were not met 1 
the original claim, 1 
single confrontation 

In Neil, the court addressed i Rule 1.170(a), and is read broadly by the . . .  
- 

t 

braced the following test: 
It has been swgested that a claim is a 

compulsory counterclaim if any u i  the id- 
lowing questions can be answered in the 
affirmative: 715 (5th Cir.1970): 

(1) Are the issues of fact and law raised 
by the claim and counterclaim largely the 
Same? 

The test, in modern form, is set forth in 
kevere ~ ~ p r  u/ ld  a)uss,  1~12, 11, .4ctnn 
Casualty and Surety Co., 426 F.2d 709, 

“. . . a claim has a logical relationship 
to the original claim if it arises out of 
the same aggregate of operative facts 

** The claims for slander of title and malicious 
Prosecution were dismissed wlth prejudice in a 
November 1987 order bh ich  dismissed the re- 

thorized appeal from a non-final 0rdt.r. Thc 
trial court subsequently dismissed with preju- 
dice the Second Amended Compla~nt which 

Y maining counts Lvith leave to amend. An ap- reasserted the remaining counts. We review 
both of these orders of dismissal in this appeal. peal from that order was dismissed as an unau- 
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as the  original claim in two senses: (1) 
tha t  the same aggregate  of operative 
facts  serves as the basis of both 
claims; o r  (2) tha t  the aggregate core 
of facts  upon which the original claim 
rests activates additional legal rights 
in a party defendant that  would other- 
wise remain dormant.” (emphasis in 
original). 

397 So.2d a t  1164. The Neil court  added 
t h a t  “stating the  test  is f a r  easier than 
determining whether claims are o r  are not 
logically related.” We agree. 

Appellees’ initial action against  appel- 
lants concerned appellees’ dissatisfaction 
with the  manner in which appellants oper- 
a ted the  PUD, and sought a declaration of 
the  parties’ rights and obligations under 
the  b y l a w s  of the PUD. Appellants’ ac- 
tion against  appellees, on the other  hand, 
concerns numerous allegedly false state- 
ments  made by appellees which were not 
directly connected with the declaratory 
judgment  action. 

With respect to  the defamation claim as 
a possible compulsory counterclaim, the 
court  stated in Pochiro that  a defamation 
action may be barred as a compulsory 
counterclaim “[als long as the allegedly 
defamatory statements are sufficiently re- 
lated to [the] subject matter of the  original 
action . . , ”  Id. a t  1251. In Harris v. 
Steinem, 571 F.2d 119 (2d Cir.1978), Har- 
ris’ 1975 suit against Steinem alleged fraud 
in connection with a 1972 stock sale, and 
Steinem’s counterclaim alleged defamation 
based upon the suit and subsequent publici- 
ty.3 The Second Circuit held t h a t  the  coun- 
terclaim was not compulsory because the 
logical relationship between the  initial 
claim and the counterclaim was  “at best 
attenuated.” Id. at  124. In  corning to this 
conclusion, the court relied partially upon 
the  fact  that Steinem’s defamation claim 
raised several new issues, such as Stein- 
em’s status as a “public figure,” and 
whether the allegedly defamatory state- 
ments were privileged. 

3. Harris’ complaint was based upon violation of 
federal statutes, \vhtle the counterclaiin allcged 
only state law claims and thercfore did not 
assert any independcnt basis for federal juris- 
diction. Aftcr Harris’ suit was dismissed, the 

We find tha t  it is pertinent, although not 
dispositive, t h a t  the original claim was suf

- 
ficiently distinct from the present $]andcr 
action tha t  a favorable result for appellees 
in the first action would not be inconsistent 
with a verdict in favor of appellants in the 
slander action. In Pochiro, the court relied 
heavily upon the fact t h a t  should Pruden. 
tial, the original plaintiff, prevail in the  
original action, the collateral estorlpel ?f. 

fect  of tha t  result would preclude the dtf. 
amation action. In Stone v. Penzbro/;r 
Lakes Trailer Park, Inc., 268 So.2d do[), 
402 (Fla. 4th DCA 1972) and the leadinl: 
case of Moore v. New York Cottoll E ~ -  
change, 270 U.S. 593, 610, 46 Sec t .  36;. 
371, 70 L.Ed. 750 (1926) (quoted in StOllc 1, 
the  courts pointed out  in finding the 
present suit to  be a compulsory counter. 
claim that  the latter suit needed only t h p  

failure of the first suit  to  establish a foun. 
dation therefor. In Harris, supra, the 
court found that  the two claims were nor 
logically related despite the court’s sugger- 
tion that  plaintiff Harris’ success in thc 
original claim would probably have defeat- 
ed the counterclaim. Harris at 124. 

[2 J We acknowledge appellees’ poiiit 
t h a t  both the present slander action and 
the  previous declaratory judgment action 
arise from the ongoing disagreement be- 
tween the parties resulting from appellees’ 
dissatisfaction over appellants’ manage- 
ment of the PUD, and tha t  both the declar- 
a tory action and the slander of title clailn 
refer  to  the “marketability” of land in l‘ur- 
key Creek. I t  does not follow, h o w e w .  
tha t  a n  action is a compulsory counterclaim 
simply because it is relevant to the earlier 
action. 

[SJ The timing of the events in questloll 
is also significant. Rule 1.170(a) requires 
tha t  compulsory counterclaims which haye 
accrued by the time of the filing of the 
response must  be raised in the origina1 
action. Appellees’ declaratory action was 
filed in hlarch 1982 and appellants’ 

trial court dismissed the counterchifl1. 
dismissal was upheld on appeal on the Pou.’ld 
that the defamation action wis a pel’missl”e 

rather than compulsory counterclaiti~. 
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filed in January 1984. A cause of 
action for defamation accrues at the  time 
of publication. Miceli u. Gilriiac Develop- 
ers, Inc., 467 S0.2d 404 (Fla. 2d DCA 1985). 
The defamatory statements alleged in the  
instant case began in January 1982 and 
continued a f te r  the filing of the March 
1982 complaint. In Harris, s u p r ~ ~ ,  the  
court acknowledged that  Federal Rule 13(a) 
is to be “generously construed” but  relied 
upon “the well-established narrow line of 
decisions involving counterclaims based 
solely on the  filing of the main complaint 
and allegedly libelous publications there- 
after.” Id. at 125. In Pochiro the court  
distinguished Harris on the ground t h a t  
some of the allegedly libelous statements 
in Pochiro had been made prior to the  
filing of the complaint, and pointed out  t h a t  
the fact tha t  some of the statements may 
hare been made af ter  the filing of the  
complaint did not change the court’s con- 
clusion. 827 F.2d a t  1251, n. 9. 

Since a large portion of the defamatory 
statements in the instant case was appar- 
ently made prior to January 1984, the slan- 
der of title action had technically “accrued” 
by January 1984. The alleged damages, 
however, including the loss of 84,000,000 in 
anticipated profits resulting from the May 
1984 loss of the contract with OIDC, and 
reduced home sales in the PUD through 
1985, continued well beyond January 1984. 
.lccordingly, while appellants could have 
asserted their slander of title claim in Janu- 
ary 1984, they had reason not to do so 
because the damages had not yet  fully 
materialized and were not yet  fully ascer- 
tainable. 

The purpose of the compulsory counter- 
claim rule is to niiniiiiizu iiiig:iiion by 1Jl.e- 
venting a inultiplicity of suits, and “to 
achieve a jus t  resolution in a single lawsuit 
of all disputes arising out  of common mat- 
ters.” Neil,  397 So.2d a t  1164. A s  pointed 
out in the discussion of the federal rule in 
Harris, the “ f lp~ib le  approach to Rule 13 
Problems attempts to  analyze whether the 

‘*, There are sound policy reasons for not treat- 
1% potential countei-claims as compulsory 
where they are not logically rclatcd. W’hcre the 
defendant has not yct dctermincd whcther to 
assert at the time of i h e  original suit a wparatc 

TURKEY CREEK, INC. v. LONDON0 
Clte as 567 So.2d 943 (Fla.App. 1 Dlst. 1990) 

essential facts of the  various claims are so 
logically connected t h a t  considerations of 
judicial economy and fairness dictate tha t  
all the issues be resolved in one lawsuit.” 
Harris, 571 F.2d at 123. In light of the 
substantial differences in issues between 
the instant claim and the 1982 declaratory 
action, and the fact  t h a t  appellants’ present  
assertion of slander of title and at tendant  
damages had not fully materialized in Janu- 
a ry  1984, considerations of fairness and 
judicial economy a r g u e  against a finding 
that  the claim should have been raised in 
January 1984 or  waived.4 

[41  In support of the trial court’s ruling 
tha t  appellants’ action for  malicious prose- 
cution is barred, appellees rely upon Cute 
P I .  Oldham, 450 So.2d 224 (Fla.1984) and 
Cgpher v. Segal, 501 S o 2 d  112 (Fla. 4th 
DCA 1987). In Cute the  supreme court 
held that  a public official sued in his offi- 
cial capacity could not bring a sui t  for  
malicious prosecution. The court engaged 
in a historical analysis and concluded tha t  
such an action was barred in light of the  
potential chilling effect upon citizens’ exer- 
cise of their right to petition the  govern- 
ment for  redress of grievances. In Cy- 
pher, the court addressed the r ight  of a 
public official, sued in his private capacity, 
to  seek damages for  malicious prosecution 
in a subsequent suit. The Fourth District 
held tha t  where Cypher, the plaintiff in the 
malicious prosecution action, had previous- 
ly recovered costs a t  the  conclusion of the 
earlier action brought against him, he was  
precluded from later suing for  fur ther  
damages for  malicious prosecution. The 
Cypher court quoted the following lan- 
guage from Cafe: 

‘ i t  CO111111O11 I ‘OV  bl1LCeSS;UI clcfcllclurlls 
could either tax costs and fees in the 
original action, o r  they could s u e  for  
malicious prosecution upon the  basis of 
those losses; they could not do both. 
Parkcr v. Langley, 93 Eng.Rep. at  297. 
There being no Florida decision o r  Stat- 
ute to  the contrary, the  common law rule 

cause of action against thc plaintiff, the posslbil- 
ity remains that the defendant ~ 1 1 1  ultimately 
choose not to assert his action at all, a result 
which obviously scrvcs the goal of judicial ccon- 
omy. 
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precludes such a n  at tempt at double re- 
covery here. 

Cypher, 501 So.2d at 114. 
We disagree with the  Fourth District’s 

interpretation of Cute. We do not read 
Cate t o  preclude appellants’ subsequent 
sui t  fo r  damages which could not have 
been recovered in the original action, such 
as compensation for  harm to reputation. 
No double recovery is involved where a 
plaintiff brings a malicious prosecution ac- 
tion for  damages which were not recovered 
in the  original action. In  Cute the court 
went  on to state: 

A government official sued only in his or 
her  official capacity, and from whom no 
relief is sought  which would run against 
his or her  personal, as opposed to gov- 
ernmental behavior or finances, can 
claim no greater r ight  to seek greater  
sanctions. He or she  has  personally suf- 
fered no loss which is not redressable 
through his or her application for  redress 
in the  sui t  in which he or  she  is originally 
sued. I t  is reasonable to compel such 
officials to seek such redress in the suit 
in which they are named defendants in 
their official capacity. 

Id. at 227. 
Election of remedies was  not a factor in 

Cate, as the  court held tha t  the taxing of 
costs and fees  in the original action was the 
public official’s exclusive remedy. Addi- 
tionally, while the court  referred to the 
r ight  to  petition government for grievances 
against  private parties, Cute a t  22j-226, 
the  court in no way limited the right of a 
private party to  sue for malicious prosecu- 
tion. Requiring a n  election of remedies in 
the  fashion of the  Cypher court does not 
protect the  r ight  to petition, since the same 
rwieclies are avaiia’oie Lo a d e l e d a l l t  who 
does not seek costs in the  first action. 

[ 5 . 6 ]  Additionally, we find that  the trial 
court  erred in ruling t h a t  the complaint 
failed to s ta te  a cause of action for tortious 
interference with contractual rights, tor- 
tious interference with an advantageous 
business relationship, and conspiracy. The 
court  found t h a t  the complaint “fails to  
supply a n  essential element of the tort of 
interference, namely the absence of justifi- 

cation or privilege.” The court further 
s tated t h a t  appellees’ legitimate interest in 
the  well being of their community and the 
protection of their property rights grants 
them a privilege in their actions and 
ments. 

171 A statement  “made by one who has 
a duty or interest in the subject matter to 
one who has a corresponding duty or inter. 
est” is qualifiedly privileged. McCurdy z‘. 

CoUis, 508 So.2d 380, 382 (Fla. 1st DC.4 
1987). In those circumstances in which 
there is a qualified privilege, the privilege 
carries with it the obligation to employ 
means t h a t  a re  not  improper. Id. at 384; 
G.M. Brod & Company, Inc. U. US. Home 
Corporation, 759 F.2d 1526, 1535 (11th 
Cir.1985) The complaint alleges that  appel- 
lees made numerous false statements to 
third parties, with full knowledge of the 
statements’ falsity and with the purpose of 
harming appellants’ economic interests. 
Accepting the allegations as t rue and read- 
ing them in the light most favorable to 
appellants as we a re  required to do, Cutler 
v. Board of Regents of State of Florida, 
459 So.2d 413, 414 (Fla. 1st DCA 19841, the 
complaint makes a facially sufficient claim 
tha t  any  privilege was  lost by appellees’ 
use of improper means. Since appellants 
also alleged tha t  appellees conspired to in- 
terfere with appellants’ contractual rights 
and advantageous business relationship, it 
follows t h a t  the  claim for  conspiracy also 
states a sufficient claim. 

[8] Appellees argue, and the trial court 
apparently found, t h a t  appellants were obli- 
gated to  meet some higher standard be- 
cause all of appellees’ actions were protect- 
ed by the  First Amendment of the United 
States Constitution, This rationale is 
based upon the contention that  due to the 
authority which Turkey Creek exercised in 
its operation of the  PUD, it should be con- 
sidered a “quasi-governmental” entity. 
We reject this contention. All of the Par- 
ties to  this action a re  private entities- 
Since no state action is involved, constitu- 
tional considerations do not come into Play. 
See Brook v. Wutergute Mobile Home 
Park Associations, 502 S0.2d 1380 (Fla- 
4th DCA 1987). 
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We therefore reverse and remand with 
directions to reinstate all counts. We ac- 
knowledge conflict with the holding of the 
Fourth District in Cgphsr, supra. 

REVERSED. 

SMITH and ALLEN, JJ,, concur. 

[ K I Y  NUNBtR SYSTLH 

Mary A. LESEKE, Appellant, 

Lisa Marie NUTARO and Snappy Car 
Rental, a foreign corporation, 

Appellees. 

V. 

NO. 89-1021. 

District Court of Appeal of Florida, 
Fourth District. 

fept. 19, 1990. 
Rehearing Denied Oct. 29, 1990. 

In automobile accident victim’s negli- 
gence action, the Circuit Court, Broward 
County, Barbara Bridge, J., enforced settle- 
ment agreement by compelling victim to 
accept sum specified therein. Victim ap- 
pealed. The District Court of Appeal, Rich- 
ard H. Frank, Associate Judge, held that: 
(1) physician’s report in connection with 
examination of victim’s neck did not indi- 
cate “no problems a t  [designated cervical 
levels],” within meaning of settlement 
agreement and, thus, victim should not 
have been compelled to accep~  amsunt s tn t -  
ed therein, and (2) settlement agreement, 
which committed only victim, was wholly 
lacking in consideration. 

Reversed; order vacated; remanded. 

1. Appeal and Error @842(8) 
Contracts e 1 7 5 ( 1 )  

Interpretation or construction of con- 
tract is matter of law, not one of fact, and 
appellate court is not restricted in its abili- 

a herniation of [designated cervical levels] 
the Defendants agree to re-evaluate the 
case. [I]f [physician] indicates no problems 
at [designated cervical levels] the Plaintiff 
will accept $40,000” was wholly lacking in 
consideration; only plaintiff was committed 
to term of agreement and defendants were 
free to take whatever evaluative action 
they chose, including none, had physician 
indicated that plaintiff had herniated discs 
at designated cervical levels. 

Arnold R. Ginsberg of Horton, Perse & 
Ginsberg, and Jerold Hart, P.A., Miami, for 
appellant. 

Richard A. Sherman and Rosemary Wil- 
der of Richard A. Sherman, P.A., Fort 
Lauderdale, for appellees. 

FRANK, RICHARD H., Associate 
Judge. 

Mary J,eseke initiated a negligence action 
against Lisa Marie Nutarc, and Smppy PRr 
Rental as a result of an automobile-bicycle 
collision. Pursuant to an appropriate mo- 
tion, the trial court ordered mediation. A 
mediation hearing was held and an agree- 
ment was reached which provided as fol- 
lows: 

The Plaintiff shall be examined the week 
of January 30, 1989 by Dr. Paul Kramer. 
If Dr. Kramer indicates the Plaintiff has 
a herniation of C5-6 and C6-7 the Defen- 
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JATE v. ROYAL SAXON, INC. Fla. 425 
Cite M 573 Soad 425 (FbApp. 4 DlsL 19911 

Courts *202(5) 

Probate adversary proceeding party’s 
timely motion for rehearing suspended ren- 
dition of final order until motion was dis- 
posed of, for purposes of determining 
whether appeal was timely. West’s F.S.A. 
Ch. 738, App. 1, FPR 5.025; West’s F.S.A. 
RCP Rule 1.530; West’s F.S.A. R.App.P. 
Rule 9.020(g). 

~~ 

ing. In view of the 1981 amendment, Cris. 
sey is no longer good law. 

hlotion to dismiss denied. 

:KEY NUHBLRSYSTtM 

Robert M. Brake, Coral Gables, for a p  

Joseph H. Murphy, Jr., Key Largo, for 

pellants. 

appellees. 

Before SCHWARTZ, C.J., and BASKIN 
and COPE, JJ. 

ON MOTION TO DISMISS 

COPE, Judge. 

As the record before us indicates that 
the proceeding below was conducted as an 
adversary proceeding pursuant to Florida 
Probate Rule 5.025, it was governed by the 
Florida Rules of Civil Procedure. Id. 
5.025(d)(2). Appellant’s timely motion for 
rehearing was authorized under Rule 1.530, 
Florida Rules of Civil Procedure, and sus- 
pended rendition of the final order until the 
motion was disposed of. F1a.R.App.P. 
9.020(g). The appeal is timely. 

Contrary to appellees’ assumption, the 
result would be the same in nonadversary 
proceedings. Since 1981, Florida Probate 
Rule 5.020Id) has authorized a motion for 
rehearing of any order or judgment. Id.; 
see In re F’lorida Rules of Probate and 
Guardianship Procedure, 387 So.2d 949 
(Fla.1980); In re Estate of Beeman, 391 
So.2d 276, 279 & n. 1 (Fla. 4th DCA 1980). 
A timely motion under Rule 5.020(d) sus- 
pends rendition of the order to which it is 
directed, F1a.R.App.P. 9.020(g). The au- 
thority relied on by appellee, In re Estate 
of Crissey, 286 So.2d 585 (ma. 4th DCA 
1973), was based entirely on the fact that 
the pre-1981 probate and guardianship 
rules did not authorize motions for rehear- 

Mildred R JAYE, Appellant, 

ROYAL SAXON, INC., Appellee. 
No. 89-3246. 

District Court of Appeal of Florida, 
Fourth District. 

Jan. 30, 1991. 

V. 

Plaintiff brought malicious prosecution 
action. The Circuit Court, Palm Beach 
County, Edward A. Garrison, J., granted 
defendant’s motion for summary judgment. 
Plaintiff appealed. The District Court of 
Appeal, Stone, J., held that election to tax 
fees and costs after successful defense of 
underlying action barred private party’s ac- 
tion for malicious prosecution. 

Judgment affirmed. 
Warner, J., concurred specially. 

Election of Remedies -15 
Election to tax cosh and fees after 

successful defense of underlying action 
barred private party’s action for malicious 
prosecution. 

Michael B. Small of Small, Small & 
Small, P.A., Palm Beach, for appellant. 

John J. Bulfin of Wiederhold, Moses & 
Bulfin, P.A., West Palm Beach, for appel- 
lee. 

STONE, Judge. 
This is an appeal from a final summary 

judgment for the defendant in an action for 
malicious prosecution. The trial court, 
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properly, applied this court's opinion in Cy- 
pher v. Segal, 501 So.Zd 112 (Fla. 4th DCA 
1987), in holding that the plaintiff in a 
malicious prosecution action, who has pre- 
viously taxed fees and costs in a success- 
fiilly defended underlying action, is barred 
by that election from seeking additional 
damages. 

In Cypher, this court determined that 
this language in Cute v. Oldham, 450 So.2d 
224 (Fla.1984) was controlling: 

At common law successful defendants 
could either tax costs and fees in the 
original action, or they could sue for 
malicious prosecution upon the basis of 
those losses; they could not do both. 
Parker v. Langley, 93 Eng.Rep. at 297. 
There being no Florida decision or stat- 
ute to the contrary, the common law rule 
precludes such an attempt at double re- 
covery here. 

Cypher at 114. 
Although both Cate and Cypher involved 

acts of public officials, those cases were 
deemed controlling in River Bend Marine, 
Inc. v. Sailing Assoc., Inc., 539 So.2d 507 
(Fla. 4th DCA 19891, involving only private 
parties. We note that the First District, in 
Turkey Creek, Inc. v. Londono, 567 So.2d 
943 (Fla. 1st DCA 1990), disagreed with 
this court's interpretation of the Cale lan- 
guage. Following Cypher, we affirm the 
judgment. However, as we deem the issue 
to be of great public importance we certify 
this question to the supreme court  

WHETHER CATE E OLDHAM AP- 
PLIES TO PRIVATE LITIGANTS, TO 
BAR A SUBSEQUENT ACTION FOR 

THE PLAINTIFF HAS PREVIOUSLY 
ELECTED TO TAX COSTS AND/OR 

FENDING THE UNDERLYING A G  
TION? 

MALICIOUS PI~OSECUTION WJ 

FEES AFTER SUCCESSFULLY DE- 

Inc. v. Sailing ASSOC., Znc. cited by the 
majority, even though I disagree with Cy- 
pher. I fully concur in the certification of 
the question to the Supreme Court. 

Eddie CARTER and Frank E. 
Johnson, Appellants, 

'9. 

STATE of Florida, Appellee. 

NOS. 89-2328, 89-2340. 

District Court of Appeal of Florida 
Fifth District. 

Jan. 31, 1991. 

I We affirm - 1  the r* 

AFFIRMED IN I ~~ ~~~ 

.--, 

Criminal Law -1244 
I_. . . . 

sessed on 
for each 01 three a 
ted against one vic 
West's F.S.A. RCr 
par. 7. 

lants, Eddie Cartel 
three counts of se 
ping, We reverse 
Carter because vi 
assessed on his 
scoresheet for eac 
ies committed ag, 
one criminal episod 

victim," not to each 
State, 553 So42d 23 

Rule of Criminal 
(1988), which limite 

Both conviction- 
Johnson, are aff i  
the appellant Car 
manded for resente 

1 
1 ~~ ~~~ ~ 

Defendants were convicted in the Cir- 
cuit Court, Orange County,-Ted P. Cole- 
man, J., of sexual battery and kidnapping. 
Defendants appealed. The 'District Court 
of Appeal, Cobb, J., held that  victim injury 
points could not be assessed on sentencing 
guidelines score sheet for each of three 
sexual batteries commjtted against one vic- 
tim during one episode. 

Affirmed in part, reversed in part, and 
remanded. 

PART, AND REMW 

DAUKSCH and V 
concur. 

Amador RIVEE 

STATE of F 
No. 

District Court o 

Jan. 

Victim injury points could not be as- 
- sentencing guidelines score sheet 

;exual batteries commit- 
:tim during one episode. 
*P Rule 3.701, subd. d, 

%ERE 
* .  

DELL, J., concurs. 
WARNER, J., Cnncurs specially with 

WARNER, Judge, concurring specially. 
I concur because of the precedent of 

Cypher v. Segal and River Bevd Marine, 

James B. Gibsor 
~ ~ ~ i ~ l  J. Schafer, 

' "  ' 3 

opinion. Daytona Beach, fo _ _  
that defendant corn 
20 days after bein Robed A. Butterworth, Atty. Gen., Talla- 

hassee, and James$ N. Charles, Asst. Atty. 
Gen., Daytona Beach, for appellee. 

I - _  - 

I, *rumIc uerenaer, ana 
Asst. Public Defender, he appealed. The 

W. Sham. J.. held r appellants. 

possession of a co 
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~ Circuit Court for ( 

Formet, Sr., J., of 1 
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