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PRELIMINARY STATEMENT 

P e t i t i o n e r s  were t h e  A p p e l l a n t s  i n  t h e  Second D i s t r i c t  

C o u r t  of Appeal and t h e  d e f e n d a n t s  i n  t h e  t r i a l  c o u r t .  Responden t ,  

t h e  S t a t e  of F l o r i d a ,  was t h e  Appellee i n  t h e  Second D i s t r i c t  C o u r t  

of Appeal. The r e c o r d s  on appeal, which were u t i l i z e d  on t h e  

D i s t r i c t  C o u r t  l e v e l ,  w i l l  be referred t o  by t h e  Symbol "R" 

f o l l o w e d  by  t h e  appropriate  p a g e  number. 
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STATEMENT OF THE CASE AND FACTS 

On October  I, 1987,  t h e  S t a t e  A t t o r n e y  f o r  t h e  Twen t i e th  

J u d i c i a l  C i r c u i t  f o r  L e e  County,  F l o r i d a ,  f i l e d  an i n f o r m a t i o n  

c h a r g i n g  t h e  A p p e l l a n t ,  HECTOR T R I N I D A D ,  w i t h  aggrava ted  c h i l d  

abuse ,  a l l e g e d l y  o c c u r r i n g  between August and September 1987 i n  

v i o l a t i o n  of s e c t i o n  827.03, F l o r i d a  S ta tu tes  (1984) (R13) .  

The A p p e l l a n t  e n t e r e d  a p l e a  of g u i l t y  t o  t h e  c h a r g e  and 

was p laced  on two y e a r s  of community c o n t r o l  fo l lowed by t h i r t e e n  

y e a r s  of p r o b a t i o n  on J a n u a r y  29, 1988 (R18-21). An a f f i d a v i t  

a l l e g i n g  t h e  v i o l a t i o n  of  community c o n t r o l  was f i l e d  on October  

1 0 ,  1988 ( R 2 4 ) .  The A p p e l l a n t ' s  p r o b a t i o n  was revoked and h e  was 

sen tenced  t o  a term of t h ree  y e a r s  i n c a r c e r a t i o n  fo l lowed by t e n  

y e a r s  of p r o b a t i o n  (R28-29). 

A second a f f i d a v i t  a l l e g i n g  t h e  v i o l a t i o n  of t h e  

A p p e l l a n t ' s  p r o b a t i o n  was f i l e d  on September 28, 1989 (R34) .  A 

r e v o c a t i o n  hea r ing  was he ld  on December 1 2 ,  1989, and t h e  A p p e l l a n t  

was sen tenced  t o  a term of e i g h t  y e a r s  i n c a r c e r a t i o n  w i t h  c r e d i t  

f o r  t i m e  s e rved  (R2-10) . T h e  A p p e l l a n t ' s  a p p l i c a b l e  g u i d e l i n e s  

r ange  was 2 1 /2  - 3 1 / 2  y e a r s  i n c a r c e r a t i o n .  The  t r i a l  c o u r t ' s  

o r a l  and w r i t t e n  r eason  f o r  t h e  d e p a r t u r e  s e n t e n c e  imposed ove r  t h e  

A p p e l l a n t ' s  o b j e c t i o n ,  was h i s  m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  

(R7-10). 

No t i ce  of Appeal was t i m e l y  f i l e d  on J a n u a r y  9 ,  1990 

( R 4 1 ) .  On a p p e a l  t h e  o n l y  issue of merit argued by t h e  P e t i t i o n e r s  

was t h e  i n v a l i d i t y  of t h e  d e p a r t u r e  s e n t e n c e  beyond t h e  o n e - c e l l  

enhancement a l lowed under  F l o r i d a  Rule of  C r i m i n a l  P rocedure  
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3.710(D) (14) f o r  a v i o l a t i o n  of p r o b a t i o n  o r  community c o n t r o l .  

I n  w i 1 l i . w  , t h e  Second D i s t r i c t  C o u r t  o f  Appeal a f f i rmed  t h e  

s e n t e n c e  imposed by t h e  t r i a l  c o u r t  on t h e  grounds  t h a t  t h e  r e c e n t  

F l o r i d a  Supreme C o u r t  cases of F r a n k l i n  V .  S t a t e  , 545 So.2d 851 

(F la .  1989) and Lambert V.  S t a t e  , 545 So.2d 838 (F la .  19891, d i d  

n o t  a f f e c t  t h e  t r i a l  c o u r t ' s  r i g h t  t o  impose a d e p a r t u r e  s e n t e n c e  

i n  cases of m u l t i p l e  v i o l a t i o n s  of  p r o b a t i o n s  o r  community c o n t r o l .  

I n  r e a c h i n g  t h i s  d e c i s i o n  t h e  Second D i s t r i c t  C o u r t  of Appeal 

relied on t h e  case of Adams V .  S t a t e  , 490 So.2d 53 (F la .  1986) 

which approved t h e  d e p a r t u r e  s e n t e n c e s  based upon m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n .  On Februa ry  2 2 ,  1991, t h e  Second Di s t r i c t  

C o u r t  of Appeal i s s u e d  a p e r  c u r i a m  a f f i r m e d  o p i n i o n  r e f e r r i n g  t o  

t h e  case of W i l l i a m s  V. S t a t e  , 449 So.2d 610 (F la .  2d DCA 1990). 

3 



SUMMARY OF T H E  ARGUMENT 

The i m p o s i t i o n  of  a d e p a r t u r e  s e n t e n c e  based  upon p r i o r  

v i o l a t i o n s  of p r o b a t i o n  or  community c o n t r o l  b y  a d e f e n d a n t  

v i o l a t e s  t h e  s p i r i t  and i n t e n t  of t h e  s e n t e n c i n g  g u i d e l i n e s .  I n  

s u c h  cases, a t r i a l  c o u r t  s h o u l d  b e  p r e c l u d e d  from impos ing  a 

s e n t e n c e  g r e a t e r  t h a n  t h e  o n e - c e l l  enhancement  a l l o w e d  u n d e r  t h e  

s e n t e n c i n g  g u i d e l i n e s .  
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ARGUMENT 

ISSUE I 

HAS THE SUPREME COURT I N  pee v c  
S t a t e ,  1 4  F.L.W. 565 ( F l a .  Nov. 1 6 ,  

So.2d 838 ( F l a .  1 9 8 9 ) ,  RECEDED FROM 

So.2d 53  ( F l a .  1 9 8 6 ) ,  I N  WHICH I T  

19891 ,  AND Lambert  V. S t a t e  , 545 

THE HOLDING I N  Adams v .  S t a t e  , 490 

FOUND THAT WHERE A DEFENDANT, PREVI- 
OUSLY PLACED ON PROBATION, HAS RE- 
PEATEDLY VIOLATED THE TERMS OF HIS 
PROBATION AFTER HAVING HAD HIS PRO- 
BATION RESTORED, THAT A TRIAL COURT 
MAY USE THE MULTIPLE VIOLATIONS OF 
PROBATION AS A VALID REASON TO SUP- 
PORT A DEPARTURE SENTENCE BEYOND THE 
ONE CELL BUMP FOR VIOLATION OF PRO- 
BATION UNDER F l o r i d a  R u l e  of C r i m i -  
n a l  P r o c e d u r e  3.701(D) ( 1 4 ) ?  

I n  t h e  case of  W i l l i w  V .  S t a t e  , 1 5  F.L.W. D912 ( F l a .  2d 

DCA A p r i l  4 ,  1990)  , t h e  Second D i s t r i c t  C o u r t  of appeal s t a t e d  t h a t  0 
m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  were a v a l i d  reason f o r  imposing 

a d e p a r t u r e  s e n t e n c e  i n  a v i o l a t i o n  of p r o b a t i o n  case. A l t h o u g h ,  

i n  l i g h t  o f  - and Lamber t  , Supra, t h e  c o u r t  c e r t i f i e d  t h e  above-  

s t a t e d  q u e s t i o n  as  one  of g r e a t  p u b l i c  importance, it s h o u l d  a l s o  

b e  n o t e d  t h a t  a t  l e a s t  two o t h e r  D i s t r i c t  C o u r t  of Appeals c o n f l i c t  

d i r e c t l y  w i t h  t h e  Second D i s t r i c t  C o u r t  of Appeal on t h i s  i ssue.  

Maddox v .  S t a t e  , 553 So.2d 1380 ( F l a .  1 9 8 9 ) ;  I r i z a r r v  V .  S t a t e  I 1 5  

F.L.W. D1288 ( F l a .  3d DCA May 8 ,  1 9 9 0 ) .  Bo th  t h e  F i f t h  and t h e  

T h i r d  D i s t r i c t  C o u r t s  of Appeals have  h e l d  t h a t  u n d e r  s u c h  

c i r c u m s t a n c e s  as  t h o s e  p r e s e n t l y  b e f o r e  t h e  C o u r t ,  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  were no  l o n g e r  a v a l i d  reason f o r  a 

s e n t e n c i n g  d e p a r t u r e .  The Second D i s t r i c t  C o u r t  of appeal f e l t  
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t h a t  t h e  ho ld ing  of Adams V .  S ta te  , 490 So.2d 53 (F la .  19861, w h i c h  

upheld d e p a r t u r e  s e n t e n c e s  based upon r e p e a t e d  v i o l a t i o n s  of 

p r o b a t i o n ,  had n o t  been i n v a l i d a t e d  by t h e  r e c e n t  F l o r i d a  Supreme 

C o u r t  cases of Lambert, and m, Supra ,  whereas ,  t h e F i f t h  and Th i rd  

D i s t r i c t  C o u r t s  of Appeal reasoned  t h a t  t h e  recent F l o r i d a  Supreme 

C o u r t  cases d i d  i n  e f f e c t  o v e r r u l e  t h e  d e c i s i o n  i n  Ada=, guora. 

T h i s  C o u r t  i n  m b e r t  v. S t a t e  , 545 So.2d 838 (F la .  

19891, d i s c u s s e d  t h e  p o l i c y  r e a s o n s  f o r  t h e  ho ld ing  t h a t  f a c t o r s  

related t o  a v i o l a t i o n  of p r o b a t i o n  o r  community c o n t r o l  cou ld  n o t  

p r o v i d e  t h e  b a s i s  f o r  a d e p a r t u r e  s e n t e n c e .  T h i s  c o u r t  a l s o  

receded from t h e  d e c i s i o n  i n  Pentau  d e  V .  S t a e  , 500 So.2d 526 ( F l a .  

1987), t o  t h e  d e g r e e  it c o n f l i c t e d  w i t h  Lambert ,  SuDra. The  p o l i c y  

r e a s o n s  espoused i n  Lambert ,  s u o r a ,  r e q u i r i n g  t h e  r e c e s s i o n  from 

Pentau  d e ,  SuDrii, are e q u a l l y  a p p l i c a b l e  t o  t h e  ho ld ing  of 

S t a t e ,  490 so.2d 53 (F la .  1986). A s  noted i n  Lambert ,  a " . . . v io l a -  

t i o n  of p r o b a t i o n  is n o t  i t s e l f  an independent  o f f e n s e  p u n i s h a b l e  

by l a w  i n  F l o r i d a . . .  I f  d e p a r t u r e  based upon p r o b a t i o n  v i o l a t i o n  

were t o  be  approved,  t h e  c o u r t s  u n i l a t e r a l l y  would be d e s i g n a t i n g  

p r o b a t i o n  v i o l a t i o n  as something o t h e r  t h a n  w h a t  t h e  l e g i s l a t u r e  

in tended ."  U. a t  841. 

When a t r i a l  c o u r t  j udge  imposes a d e p a r t u r e  s e n t e n c e  

based upon r e p e a t e d  v i o l a t i o n s  of p r o b a t i o n  o r  community c o n t r o l ,  

h e  is i n  e s s e n c e  u n i l a t e r a l l y  c r e a t i n g  a new s u b s t a n t i v e  o f f e n s e  

and a f f i x i n g  t h e  p e n a l t y  h e  deems a p p r o p r i a t e  f o r  i t s  v i o l a t i o n .  

The pu rpose  of F l o r i d a  R u l e  of C r i m i n a l  P rocedure  3.701(D) (14) I 

l i m i t i n g  t h e  d e p a r t u r e  upon a v i o l a t i o n  of p r o b a t i o n  o r  community 
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c o n t r o l  t o  a o n e - c e l l  i n c r e a s e ,  is t o  e s t a b l i s h  u n i f o r m i t y  i n  

s e n t e n c i n g  a d e f e n d a n t  upon a v i o l a t i o n  of p r o b a t i o n .  A s  t h e  t i m e  

a d e f e n d a n t  is i n i t i a l l y  p l aced  on p r o b a t i o n  o r  community c o n t r o l ,  

t h e  t r i a l  c o u r t  j udge ,  as  w e l l  as t h e  d e f e n d a n t ,  is aware of t h e  

p o s s i b l e  i n c a r c e r a t i v e  s e n t e n c e  w h i c h  may be imposed upon a 

v i o l a t i o n  of p r o b a t i o n .  I f  t h e  d e f e n d a n t  v i o l a t e s  t h e  p r o b a t i o n  o r  

community c o n t r o l ,  t h e  t r i a l  c o u r t  judge  d e t e r m i n e s  w h e t h e r  t o  

r e i n s t a t e  t h e  d e f e n d a n t  o r  t o  impose t h e  a p p l i c a b l e  p r i s o n  

s e n t e n c e .  The d e f e n d a n t  h a s  p r e v i o u s l y  f a i l e d  t o  i n  some way, 

conform t o  t h e  r equ i r emen t s  of  h i s  p r o b a t i o n a r y  s t a t u s ,  t h u s  a 

j u d g e ' s  d e c i s i o n  t o  r e i n s t a t e  h i m  m u s t ,  i n  a l l  hones ty ,  be made 

w i t h  t h e  knowledge t h a t  t h e  d e f e n d a n t  bay a g a i n  v i o l a t e  h i s  

0 

p r o b a t i o n .  A d e f e n d a n t  should  n o t  f a c e  a s e n t e n c e  i n  excess of t h e  

a p p l i c a b l e  g u i d e l i n e s  and p o t e n t i a l l y  as g r e a t  as  t h e  s t a t u t o r y  

maximum f o r  t h e  o f f e n s e  of  c o n v i c t i o n ,  because  of t h e  t r i a l  j u d g e ' s  

u l t i m a t e  d e c i s i o n .  I n  o t h e r  words,  t r i a l  c o u r t  j udges  shou ld  n o t  

be  al lowed t o  c i r cumven t  t h e  b a s i c  p o l i c y  of  F l o r i d a  R u l e  of 

C r i m i n a l  P rocedure  3.701(D) ( 1 4 )  , l i m i t i n g  t h e  s e n t e n c e s  imposed i n  

a v i o l a t i o n  of p r o b a t i o n  case t o  a o n e - c e l l  i n c r e a s e ,  by s t a t i n g  

t h a t  a d e f e n d a n t  h a s  r e p e a t e d l y  v i o l a t e d  h i s  p r o b a t i o n  and t h e n  

impose a d e p a r t u r e  s e n t e n c e .  Thus, Adamg, must have been o v e r r u l e d  

by Lambert  . Otherwise ,  t h e  e f f e c t  of such  a s e n t e n c e  i n  r e a l i t y  

creates a new s u b s t a n t i v e  o f f e n s e  where a d e f e n d a n t  r e p e a t e d l y  

v i o l a t e s  h i s  p r o b a t i o n  o r  community c o n t r o l ,  a l l owing  f o r  m u l t i c e l l  

s e n t e n c i n g  d e p a r t u r e s  based upon t h e  v i o l a t i o n  of p r o b a t i o n  w h i c h  
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is " c o n t r a r y  t o  t h e  s p i r i t  and i n t e n t  of t h e  g u i d e l i n e s . "  Lambert  1 

0 suDra l  a t  842 .  

The d e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  of Appeal i n  

Will i am6 I and t h e  c o n s o l i d a t e d  cases is e r r o n e o u s  as t h e y  f a i l  t o  

c o r r e c t l y  a p p l y  t h e  l o g i c  and l e g a l  r eason ing  employed i n  Lambert .  

M u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  o r  community c o n t r o l  shou ld  n o t  be  

c o n s i d e r e d  as a v a l i d  b a s i s  f o r  d e p a r t u r e  and t h u s  t h e  d e c i s i o n s  of 

t h e  Second D i s t r i c t  C o u r t  of Appeal must b e  r e v e r s e d .  

8 



CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t s ,  and 

a u t h o r i t i e s ,  t h e  Second D i s t r i c t  C o u r t  of Appeals d e c i s i o n  i n  t h e  

P e t i t i o n e r ' s  case s h o u l d  b e  r e v e r s e d  and t h e  case remanded f o r  

r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  
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any event be a new trial, we do not reach 
the defendant’s fourth amendment issues. 
Instead, those issues should be raised in 
the trial court on remand. 

We conclude that defendant’s remaining 
point on appeal is without merit. 

Reversed and remanded for new trial, 

Dennis WILLIAMS, Appellant, 
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PER CURIAM. 

Affirmed. La Mama v. State, 547 So.2d 
350 (Fla. 3d DCA 1989); Sias v. State, 455 
So.2d 1341 (Fla. 3d DCA 1984). 

: KEY NUMBER SYSTEM 

stating reasons- for departure, and (2) re- 
peated violation of probation would be valid 
reason for upward departure from sentenc- 
ing guidelines range- beyond the one-cell 
increase for violation of -probation. 

Affirmed in part; reversed and re- 
manded in part; question certified. 

Schoonover, J., filed opinion concurring 
in part and dissenting in part in which 
Campbell, C.J., and Lehan and Parker, JJ., 
concurred. 

1. Criminal Law -1181.5(8) 
Remand was necessary for entry of 

corrected sentencing guidelines scoresheet 
indicating trial court’s intention to upward- 
ly depart from guidelines and written order 
stating reasons for departure, where no 
written reasons for departure were given 
in space provided on scoresheet other than 
scoresheet’s notation of “3rd violation,” 
and section of scoresheet for preparer to 
indicate whether guidelines sentence or de- 
parture sentence was imposed was marked 
as guidelines sentence. 

2. Criminal Law -982.9(7) 
Repeated violation of probation is valid 

reason for upward departure from sentenc- 
ing guidelines beyond the one-cell increase 

. ,  
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.... 
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for vlolation of probation. 
RcrP Rule 3.701, subd. d, par. 14. 

3. Criminal Law -982.9(7) 
L pward departure from sentencing 

guide!ines for conduct underlying violation 
of prohacion is not permissible. 

West’s F.S.A. 

,J;l!i:es Marion Moorman, Public Defend- 
pr, xic Xegan Olson, Asst. Public Defend- 
er, %rtow, for appellant. 

t;; i t a t  A. Butterworth, Atty. Gen., Talla- 
h;is::ce, and William I. Munsey, Jr., Asst. 
Xttv.. Cen., Tampa, for appellee. 

EN BANC 

I!,‘:LL, Judge. 
L *.inis Williams appeals from his judg- 

m i n t  and sentence for grand theft follow- 
ing -evocation of his probation. He argues 
tb::: the trial court erred in departing from 
ti:,: tentencing guidelines on the basis of 
f:Li:L:..rs relating to his probation violation. 

I:! 1985, the appellant was originally 
p i a d  on two-years’ probation for grand 
ti,,i”t, second degree. The record reflects 
:li-it he violated probation in 1986 by failing 
to pay costs, by failing to perform commu- 
nity service, and by committing battery 
upon his wife. The court adjudicated him 
guilty of violating probation and restored 
him to probation for a three-year period. 
In 1987, the appellant was again charged 
xith violation of probation upon being ar- 
rested for aggravated battery on his es- 
tranged wife and armed burglary of his 
wife’s home. The trial court found the 
appellant to be in violation of probation and 
stated that the violations were sufficient 
“to revoke him and to disregard the guide- 
lines since it’s his third violation.” The 
court sentenced the appellant to five years 
in prison, a departure from the presump- 
tive guidelines range of community control, 
or twelve to thirty months’ incarceration, 
including the one-cell increase for violation 
of probation. 

[ 1-31 The sentencing guidelines score. 
sheet shows the presumptive sentence to 
be any nonstate prison sanction and in- 
cludes a notation, “3rd violation”; how- 

ever, no written reasons for departure 
were given in the space provided. Further, 
in the section where the scoresheet prepar- 
e r  was to indicate whether a guidelines 
sentence or a departure sentence was im- 
posed, the former was clearly marked. 

Since it is unclear from the scoresheet on 
what grounds the trial court intended to 
rely in imposing a departure sentence, we 
must remand for entry of a corrected 
scoresheet indicating the trial court’s inten- 
tion to depart and a written order stating 
reasons for departure. In doing so, we 
note that although repeated violation of 
probation is a valid reason for departure, 
Adams v. State, 490 So.2d 53 (Fla.1986), 
departure for conduct underlying the viola- 
tion of probation is not punishable by an 
extended prison term. Lambert v. State, 
545 So.2d 838 (Fla.1989). 

Accordingly, we affirm the trial court’s 
order revoking the appellant’s probation, 
but reverse and remand for proceedings 
consistent with this opinion. 

However, in light of the recent decisions 
of Ree v. State, 14 F.L.W. 565 (Fla. Nov. 16, 
1989), and Lambert v. State, 545 So.2d 838 
(Fla.1989), we certify to the Florida Su- 
preme Court the following question as be- 
ing one of great public importance: 

HAS THE SUPREME COURT IN REE 
V. STATE, 14 F.L.W. 565 (FLA. NOV. 16, 
1989), AND LAMBERT V. STATE, 545 
S0.2D 838 (FLA.1989), RECEDED 
FROM THE HOLDING IN ADAMS V. 
STATE, 490 S0.2D 53 (FLA.1986), IN 
WHICH IT FOUND THAT WHERE A 
DEFENDANT, PREVIOUSLY PLACED 
ON PROBATION, HAS REPEATEDLY 

BATION AFTER HAVING HAD HIS 
PROBATION RESTORED, THAT A 

PLE VIOLATIONS OF PROBATION AS 

PARTURE SENTENCE BEYOND THE 
ONE CELL BUMP FOR VIOLATION OF 
PROBATION UNDER SECTION 
3.701(D)(14), FLORIDA STATUTES 
(1984)? 

VIOLATED THE TERMS OF HIS PRO- 

TRIAL COURT MAY USE THE MULTI- 

A VALID REASON TO SUPPORT A DE- 

- 
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SCHEB, RYDER, DANAHY, FRANK, probation violation as something 0 

than what the legislature intended 
Lambert, 545 So.2d a t  841. 

The court concluded by holding 
factors related to violation of probati 
community control cannot be use 

THREADGILL, PATTERSON and 
ALTENBERND, JJ., concur. 

and dissents in part. 

PARKER, JJ., concur with 
SCHOONOVER, J. 

SCHOONOVER, J., concurs in part 

CAMPBELL, C.J., and LEHAN and grounds for departure. 
In Ree, the court stated that in Lam 

# they held that any departure senten 
probation violation is impermissible 
exceeds the one-cell increase permitted b, 
the sentencing guidelines and that viola& 
of probation cannot be the vehicle for 
departure under the basic policies of th 
guidelines. 

Appeal interpreted Lamb& as specificall 
prohibiting the trial court from considesr 
the fact that a defendant has twice violad 

SCHOONOVER, Judge, concurring in 
part and dissenting in part. 

I agree that this matter must be re- 
versed and remanded for resentencing. I 
also agree that the question set forth in the 
majority opinion should be certified as a 
question of great public importance. Flow- 
ever, since I concur with our sister court’s 
interpretation of Ree v- State, 14 F.L.W. 
565 (Fla. Nov. 16, 1989), and Lambert v. 
State, 545 So.2d 838 (Fla.1989), in Wright v. 
State, 554 So.2d 554 (Fla. 5th DCA 1989), 
and Muddox v. State, 553 So.2d 1380 (Fla. 
5th DCA 1989), I would hold that multiple 
violations of probation may no longer be 
considered a valid reason for departure. 

I acknowledge that the supreme court in 
Adams v. State, 490 So.2d 53 (Fla.1986), 
upheld a departure sentence where the rea- 
son given for departing from the recom- 
mended sentence was that the defendant 
was previously placed on probation and 
twice violated the terms of her probation. 

Later, however, without discussing 
Adams, the supreme court in Lambert 
stated: 

[Vliolation of probation is not itself an 
independent offense punishable at law in 
Florida. The legislature has addressed 
this issue and chosen to punish conduct 
underlying violation of probation by rev- 
ocation of probation, conviction and sen- 
tencing for the new offenses, addition of 
status points when sentencing for the 
new offense, and a one-cell bump-up 
when sentencing for the original offense. 
It has declined to create a senarate of- 

ln Wright, the Fifth District court 

probation as a valid reason for departin 
from the guidelines. In Maddox, the sa 
court held that under Ree, two violations 
probation as to the same offense do 
justify a departure sentence. The court 
stated the one cell increase permitted by 
the sentencing guidelines for a sentence 
following a violation of probation is the 
exclusive applicable sentencing factor relat- 
ing to the effect of a prior violation, or 
violations, of probation and that no aspect 
or detail of that  probation violation is per 
missible as a reason for any departure sen- 
tence. The court also read the language in 
Ree to mean that the Adams exception to 
departing from a guidelines recommended 
sentence was eliminated even though the 
Ree opinion does not cite or discuss 
Adams. 

I would, therefore, remand for resentenc- 
ing within the presumptive guidelines, in- 
cluding the one cell increase for violation of 
probation. 

P 
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fense punishable with extended prison 
terms. If departure based upon proba- 
tion violation were to be approved, the 
courts unilaterally would be designating 
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