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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  HECTOR TRINIDAD,  was t h e  A p p e l l a n t  i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal and t h e  D e f e n d a n t  i n  t h e  t r i a l  

c o u r t .  Responden t ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  Appellee i n  t h e  

Second D i s t r i c t  C o u r t  of Appeal. The a p p e n d i x  t o  t h i s  b r i e f  

c o n t a i n s  a copy  of t h e  d e c i s i o n  r e n d e r e d  F e b r u a r y  22, 1991.  
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STATEMENT OF THE CASE AND FACTS 

On October  1, 1 9 8 7 ,  t h e  State  A t t o r n e y  f o r  t h e  Twen t i e th  

J u d i c i a l  C i r c u i t  f o r  Lee County,  F l o r i d a ,  f i l e d  a n  i n f o r m a t i o n  

c h a r g i n g  t h e  A p p e l l a n t ,  HECTOR T R I N I D A D ,  w i t h  aggrava ted  c h i l d  

abuse ,  a l l e g e d l y  o c c u r r i n g  between August and September 1987  i n  

v i o l a t i o n  of  s e c t i o n  8 2 7 . 0 3 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 4 )  (R13). 

The A p p e l l a n t  e n t e r e d  a p l e a  of g u i l t y  t o  t h e  c h a r g e  and 

was p laced  on two y e a r s  of community c o n t r o l  fo l lowed by t h i r t e e n  

y e a r s  of  p r o b a t i o n  on J a n u a r y  2 9 ,  1 9 8 8  ( R 1 8 - 2 1 ) .  An a f f i d a v i t  

a l l e g i n g  t h e  v i o l a t i o n  of community c o n t r o l  was f i l e d  on October  

1 0 ,  1 9 8 8  ( R 2 4 ) .  The A p p e l l a n t ' s  p r o b a t i o n  was revoked and h e  was 

sen tenced  t o  a t e r m  of  th ree  y e a r s  i n c a r c e r a t i o n  fo l lowed by t e n  

y e a r s  of p r o b a t i o n  ( R 2 8 - 2 9 ) .  

A second a f f i d a v i t  a l l e g i n g  t h e  v i o l a t i o n  of t h e  

A p p e l l a n t ' s  p r o b a t i o n  was f i l e d  on September 2 8 ,  1989  ( R 3 4 ) .  A 

r e v o c a t i o n  hea r ing  was h e l d  on December 1 2 ,  1 9 8 9 ,  and t h e  A p p e l l a n t  

was sen tenced  t o  a term of e i g h t  y e a r s  i n c a r c e r a t i o n  w i t h  c r e d i t  

f o r  t i m e  s e rved  (R2-10) . The A p p e l l a n t ' s  a p p l i c a b l e  g u i d e l i n e s  

range  w a s  2 1 /2  - 3 1/2 y e a r s  i n c a r c e r a t i o n .  The  t r i a l  c o u r t ' s  

o r a l  and w r i t t e n  r eason  f o r  t h e  d e p a r t u r e  s e n t e n c e  imposed ove r  t h e  

A p p e l l a n t ' s  o b j e c t i o n ,  was h i s  m u l t i p l e  v i o l a t i o n s  of p r o b a t i o n  

( R 7 - 1 0 ) .  

Not ice  o f  Appeal w a s  t i m e l y  f i l e d  on J a n u a r y  9 ,  1 9 9 0  

( R 4 1 ) .  On Februa ry  2 2 ,  1 9 9 1 ,  t h e  Second Di s t r i c t  C o u r t  o f  Appeal 

i s s u e d  a p e r  curiam a f f i r m e d  o p i n i o n  r e f e r r i n g  t o  t h e  case of  

W i l l i a m s  V .  S t a t e  , 559 So.2d 610  (F la .  2d DCA 1 9 9 0 ) .  
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By a l l o w i n g  t h e  t r i a l  c o u r t  t o  d e p a r t  from a g u i d e l i n e  

s e n t e n c e  on a v i o l a t i o n  o f  p r o b a t i o n  and community c o n t r o l  case, 

t h e  Second D i s t r i c t  C o u r t  o f  Appeal is  c o n f l i c t i n g  w i t h  t h i s  C o u r t  

and o t h e r  d i s t r i c t  c o u r t s  of appeal. T h i s  C o u r t  and o t h e r  d i s t r i c t  

c o u r t s  of appeal have  h e l d  t h a t  t h e  g u i d e l i n e  s e n t e n c e  w i t h  a one- 

c e l l  bump u p  is a l l  t h a t  i s  a l l o w e d  o n c e  a d e f e n d a n t  h a s  been  

v i o l a t e d .  
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ARGUMENT 

WHETHER THE D E C I S I O N  I N  T R I N I D A D  
CONFLICTS WITH OTHER DISTRICT COURTS 
OF APPEAL AND THE FLORIDA SUPREME 
COURT ON THE ISSUE OF ALLOWING 
G U I D E L I N E  DEPARTURES ON VIOLATION OF 
COMMUNITY CONTROL CASES? 

From t h e  f ac t s  of t h i s  case it is  r e a d i l y  a p p a r e n t  t h a t  

t h e  Second Dis t r ic t  C o u r t  of Appeal is a l l o w i n g  t r i a l  c o u r t s  t o  

d e p a r t  from g u i d e l i n e  s e n t e n c e s  b a s e d  upon m u l t i p l e  v i o l a t i o n s  o f  

p r o b a t i o n  -- i f  w r i t t e n  r e a s o n s  are g i v e n  -- on v i o l a t i o n  of 

p r o b a t i o n  and community c o n t r o l  cases. I t  is d o i n g  s o  u n d e r  t h e  

j u s t i f i c a t i o n  t h a t  s e v e r a l  v i o l a t i o n s  are a r e a s o n  f o r  a d e p a r t u r e .  

I n  s e v e r a l  cases t h e  Second D i s t r i c t  C o u r t  of Appeal c e r t i f i e d  t h i s  

practice t o  t h i s  C o u r t  w i t h  t h e  f o l l o w i n g  q u e s t i o n :  

H a s  t h e  Supreme C o u r t  i n  R e e  v .  S t a t e  1 4  
F.L.W. 565  (F la .  Nov. 1 6 ,  1989)  , and Lambert 
v.  S ta te  , 545 So.2d 838 ( F l a .  1989)  , r e c e d e d  
from t h e  h o l d i n g  i n  Adams v.  S t a t e  , 490 So.2d 
53 (F la .  19861,  i n  which it found t h a t  where a 
d e f e n d a n t  p r e v i o u s l y  placed on p r o b a t i o n  , h a s  
r e p e a t e d l y  v i o l a t e d  t h e  terms o f  h i s  p r o b a t i o n  
a f t e r  h a v i n g  had h i s  p r o b a t i o n  r e s t o r e d ,  t h a t  
a t r i a l  c o u r t  may u s e  t h e  m u l t i p l e  v i o l a t i o n s  
of p r o b a t i o n  as a v a l i d  r e a s o n  t o  s u p p o r t  a 
d e p a r t u r e  s e n t e n c e  beyond t h e  one  c e l l  bump 
f o r  v i o l a t i o n  of p r o b a t i o n  u n d e r  5 3.701(D)-  
( 1 4 ) ,  F l a .  S t a t .  ( 1 9 8 4 ) ?  

T h i s  q u e s t i o n  was c e r t i f i e d  i n  1 6  cases and is p r e s e n t l y  p e n d i n g  

b e f o r e  t h i s  C o u r t  i n  Williams, e t  a l . .  v .  S ta te  , Case No. 75,919.  

The new c i t a t i o n  f o r  based  on a mot ion  f o r  r e h e a r i n g  is 
15 F.L.W. D395 ( F l a .  J u l y  1 9 ,  1 9 9 0 ) .  
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The Second D i s t r i c t  C o u r t  of Appeal d i d  refer t o  

Wi l l i am i n  t h e  per c u r i a m  a f f i r m e d  o p i n i o n .  The i s s u e  is t h a t  t h e  

Second D i s t r i c t  C o u r t  of Appeal is a l l o w i n g  f o r  d e p a r t u r e s  on  

v i o l a t i o n  of p r o b a t i o n  or  community c o n t r o l  cases. T h i s  p o l i c y  h a s  

been  rejected by t h i s  C o u r t  i n  F&g, supra,  and Lambert ,  supra.  I t  

h a s  a l s o  been  rejected by two o t h e r  d i s t r i c t  c o u r t s  of appeal i n  

Maddox v .  S ta te  , 553 So.2d 1380 (F la .  5 t h  DCA 1 9 8 9 ) ;  and I r i z a r r v  

y. S t a t e  I 1 5  F.L.W. D1288 (F la .  3d DCA May 8 ,  1 9 9 0 ) .  The F i f t h  and 

T h i r d  Dis t r ic t  C o u r t s  o f  Appeal h e l d  t h a t  m u l t i p l e  v i o l a t i o n s  of 

p r o b a t i o n  were n o  l o n g e r  v a l i d  r e a s o n s  f o r  a g u i d e l i n e s  d e p a r t u r e .  

T h i s  C o u r t ' s  h o l d i n g  on t h e  s u b j e c t  as set  f o r t h  i n  Ree and Lamber t  

is t h a t  ''u d e p a r t u r e  s e n t e n c e  f o r  p r o b a t i o n  v i o l a t i o n  is 

impermissible i f  i t  e x c e e d s  t h e  o n e - c e l l  i n c r e a s e  p e r m i t t e d  by t h e  

s e n t e n c i n g  g u i d e l i n e s . "  Lamber t ,  545 So.2d a t  842; m, 15  F.L.W. 

a t  S396. 

Because  o f  t h e  c o n f l i c t  w i t h  t h e  Second D i s t r i c t  C o u r t  of 

Appeal's pract ice  of a l l o w i n g  d e p a r t u r e s  on  v i o l a t i o n  cases and 

t h i s  C o u r t  and o t h e r  D i s t r i c t  C o u r t  of Appeal's h o l d i n g s  t h a t  

p r o h i b i t  s u c h  a pract ice ,  and b e c a u s e  t h i s  i s s u e  is a l r e a d y  b e f o r e  

t h i s  C o u r t  i n  W i l l i a m s ,  e t  a1  ., t h i s  C o u r t  s h o u l d  accept j u r i s d i c -  

t i o n  o v e r  M r .  T r i n i d a d ' s  case. w, J o l l i e  V .  S t a t e  , 405 So.2d 418 

( F l a .  1 9 8 1 ) .  
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t s ,  and 

a u t h o r i t i e s ,  P e t i t i o n e r  h a s  d e m o n s t r a t e d  t h a t  c o n f l i c t  d o e s  e x i s t  

w i t h  t h e  i n s t a n t  d e c i s i o n  and t h i s  C o u r t  and o t h e r  d i s t r i c t  c o u r t s  

of appeal s o  as t o  i n v o k e  d i s c r e t i o n a r y  r ev iew.  
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1 .  Second D i s t r i c t  Court of Appeal op in ion  
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PER CURIAM. 

Affirmed. See Williams v. State, 559 So.2d 6 8 0  

(Fla. 2d DCA 1990). 

SCHOONOVER, C.J., and PARKER and PATTERSON, JJ., Concur. 
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