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PER CURIAM. 

The Florida Bar petitioned this Court to amend the Rules 
* 

Regulating The Florida Bar in five separate petitions. 

petition was authorized by the board of governors of The Florida 

Barf and notice of intent to, file each petition along with a copy 

of the proposed amendments was duly published in The Florida Bar 

News. Upon direction of this Courtf the five cases were 

consolidated. 

modifications. 

Each 

S 

We approve the Bar's proposals with the following 

* 
We have jurisdiction. Art. V, 3 2(a), Fla. Const. 



Proposed rule 1-12.1(a) grants the board of governors the 

"authority to create or amend Chapters 7 and 9." We modify the 

language by removing the words "create or" from the text. 

Subsection (f) of the same rule provides in part: "Petitions to 

amend these Rules Regulating The Florida Bar may be filed by the 

board of governors or by 50 members in good standing, provided 

that any amendments proposed by members of the bar shall have 

been filed with the bar and reviewed by the board." 

this proposal to read: "Petitions to amend these Rules 

Regulating The Florida Bar may be filed by the board of governors 

We modify 

or by 50 members in good standing, provided that any amendments 

proposed by members of the bar shall be filed 90 days after 

filing same with The Florida Bar." 

Accordingly, we approve the amendments as modified and set 

forth in the appendix to this opinion. These amendments shall 

take effect January 1, 1992. 

It is so ordered. 

SHAW, C.J. and OVERTON, McDONALD, BARKETT, GRIMES, KOGAN and 
HARDING, JJ., concur. 

. THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE 
EFFECTIVE DATE OF THESE RULES. 
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APPENDIX 

CHAPTER 1.  GENERAL 

1-3. MEMBERSHIP 

(a) CLER D e l i n q u e n t  Members. Any member who is suspended 
by reason of failure to complete continuing legal education 
requirements shall be deemed a delinquent member. A delinquent 
member shall not engage in the practice of law in this state and 
shall not be entitled to any privileges and benefits accorded to 
members of The Florida Bar in good standing. Any member 
suspended for failure to complete continuing legal education 
requirements may be reinstated as elsewhere provided in these 
rules. 

( b )  CLER E x e m p t  Members. Any member who is exempt from 
continuinq legal education requirements (see rule 6-10.3(c)) 
shall not engaqe in the practice of law in this state. Provided, 
however, that a member exempt from continuing legal education 
requirements by reason of active military service may practice 
law in Florida if rewired to do so as a Dart of assianed 
military duties. 
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RULE 1-3-5 RETIREMENT 

Any member of The Florida Bar -tt.'tt;ixd the 
rl 1 -.. 

b.LbyU A U d  

etition to and from The Florida Bar upon W;f;e&c by p 
approval of the board of governors Z 

. .  
C C - 4  

A L L L U  cE€ 
+-.t ,e+. A retired member shall not practice law in this 

state except upon petition f o r  reinstatement to and approval of 
the board of governors; the payment of all dues, fees, costs or 
other amounts owed to The Florida Bar; and the completion of all 
outstanding continuing legal education or basic skills course 
reauirements. A retired member shall be entitled to receive such .. 
other privileges as the board of governors may authorize. 
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RULE 1-3.6 DELINQUENT MEMBERS 

Any person now or hereafter licensed to practice law in 
Florida who fails to pay dues or fails to comply with continuing 

hee&n shall be deemed a delinquent member. While occupying the 
status of a delinquent member, no person shall engage in the 
practice of law in Florida nor be entitled to any privileges and 
benefits accorded to members of The Florida Bar in good 
standing. 

leqal education or basic skills course requirements ~ c v  id& 

* 
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RULE 1-3.7 REINSTATEMENT TO MEMBERSHIP 

Members who have retired, been delinquent in the payment of 
dues or delinquent in continuing leqal education requirements for 
a period of time not in excess of 5 years are eligible for 
reinstatement.under this rule. Time shall be calculated from the 
day of the retirement, dues delinquency or continuing leqal 
education delinquency. 

Inactive members may also seek reinstatement under this 
rule. 

(a) Petitions Required. Z deli- 

-.- :--. 
up A . - C ~ U  R+ A member seeking reinstatement must 

file a petition with the board of governors setting forth the 
reason for such resignation, retirement, or delinquency and 
showing good cause why the petition for reinstatement should be 
granted. The petition shall be on a form approved by the board 
of governors and the petitioner shall furriish such information on 
such form as the board of governors may require. The petition 
shall be accompanied by a nonrefundable reinstatement fee of 
$50.00, payment of all arrearages, and, for persons who have 

longer than +l=eee f3-f years, a $500.00 cost deposit for 
investigation of the petition. Inactive members shall not be 
required to pay the reinstatement fee or costs deposit. No 
member shall be reinstated if, from the petition or from 
investigation conducted, the petitioner is not of good moral 
character and morally fit to practice law or if the member is 
delinquent in compliance with the continuing legal education or 
basic skills course requirements. 

retired or have been delinquent for a period of time 

(b) Members Who Have Retired or Been Delinquent For 3 Years 
or Less. fsll- c r r  A 

retired 0; been delinquent for - %-&e f3-f years or less 
may be reinstated by the executive director '-izes 

L-- t LL or the executive director may 
refer their I_ petition f e r  es-r,zidcrztim-by - to the board of 
governors. 

(c) Members Who Have Retired or Been Delinquent For Less 
Than 5 Years, But More Than 3 Years. f+P- 

retired or been delhquent for less than &i+e f54 years, but more 
than 3 years, nst , , a = k t ~ i r t i ~ n  ".i++ t% 

2 - 1  : 
U \ - . L . - C I  -q-ee-& Members who have 

tc f i v z  ( 5 )  yecr, L-he - i n t z i x d  -;,,i- - 
, ILL " L  L A  shall have seed by t h z  

. -,- 
t:-- -4z l77 

cf $,-r=: tc 3tteee44f*zflg completed 10 hours of continuing 
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legal education courses for each year or portion thereof that the 
member had or retired or was deemed delinquent CI+- 

t* - 1 1  -- - --."t: -4 mk- D A- n,* *.- C ^ Y Q  
L b  U L I  W L  u ) d W & L . l  W L  A L L -  L A V A  UUL bn L W L L  

L - -. # Final action of the 
board of governors denying a petition for reinstatement may be 
reviewed upon petition to the Supreme Court of Florida. 

(d) fe-) €+?stme Members Who Have Retired or Been Delinquent 
For More Than 5 Years. 
have been deemed delinquent for a period of S v e  f5-f years or 
longer shall not be reinstated except upon application to and 
approval by the Florida Board of Bar Examiners. 

Members who have w&+x retired or 

(e) -fa) Inactive Members. h w e  k z n  i I nac t ive 
members may be reinstated to membership in good standing-by the 
board of governors. 
by petition filed with the executive director, in the seme form 
and w c ' t  tc t,k 2 a - w ~  pr- as provided in (a) above, 
except: 

r?..-L z-." 
UULII J-1 LUL Lb.L 

(1) 
&b=e f 5 j  years, but has been authorized to and either actively 
practiced law in another jurisdiction for the entire period of 
time7 or held a position which requires a license as an attorney, 
the member may shall be required to complete the Florida Law 
Update continuing legal education course as part of continuing 
legal education requirements?. - 

fftFe f 5 j  years and has R&Z been authorized to but has not 
actively practiced law in another jurisdiction $ ~ r  t,h-e-m-tix 
pcri- or held a position which requires a license as an 
attorney f o r  the f i x  (5; entire period of time, 
the member may shall be required to complete the basic skills 
course requirement and the ** f30-f hour continuing legal 

&If - the member has been inactive for greater than 

(2) &If the member has been inactive for greater than 

education requirement?. - 

( 3 )  a n  inactive ihember shall not be eligible for 
reinstatement until all applicable continuing legal education 
requirements have been completed and the remaining portion of 
dues of members in good standing f o r  the current fiscal year have 
been paid. 
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1-11. BYLAWS 
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1-12. AMENDMENTS 

RULE 1-12.1 AMENDMENT TO RULES; AUTHORITY; NOTICE; PROCEDURES; 
COMMENTS 

(a) Authority To Amend. The board of governors of The 
Florida Bar shall have the authority to amend chapters 7 and 9 of 
these Rules Regulating The Florida Bar, consistent with the 
notice, publication and comments provided below. Only the 
SuDreme Court of Florida shall have the authoritv to amend all 
other chapters of these Rules Regulating The Florida Bar. 

jb) Proposed Amendments. Any member of The Florida Bar in 
qood standinq or a section or committee of The Florida Bar may 
request the board of qovernors to consider an amendment to these 
Rules Regulatinq The Florida Bar. 

c) Board Review of Proposed Amendments. The board of 
goverAors shall review proposed amendments by referral of the 
proposal to an appropriate committee thereof for substantive 
review. After substantive review, an appropriate committee of 
the board shall review the proposal for consistency with these 
rules and the policies of The Florida Bar. After completion of 
review, a recommendation concerning the proposal shall be made to 
the board. 

(d) Notice of Proposed Board A c t i o n .  Notice of the 
proposed action of the board- on a proposed amendment shall be 
given in an edition of The Florida Bar News which is published 
prior to the meeting of the board at which the board action is 
taken. The notice shall identify the rule(s) to be amended and 
shall state in qeneral terms the nature of the proposed 
amendments. 

(e) Comments by Members. Any member may request a copy of 
the proposed amendments and may file written comments Concerning 
same. The comments shall be filed with the executive director 
sufficiently in advance of the board meetinq to allow for copying 
and distribution to the members of the board. 

tfl ADProval of Amendments. Amendments to other than L L  

chapters 7 and 9 of these Rules Regulating The Florida Bar shall 
be by petition to the Supreme Court of Florida. Petitions to 
amend these Rules Reaulatina The Florida Bar mav be filed bv the 
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board of governors or by 50 members in good standing, provided 
that any amendments proposed by members of the bar shall be filed 
9 0  days after filinq same with The Florida Bar. 

have made an aDDearance in the matter. 

( h )  Action by t h e  Supreme Court of Florida. The court 
shall review all proposed amendments filed under this rule and 
such amendments shall not become effective until an order is 
issued approving same. 
reported in The Florida Bar News. 

Final action of the court shall be 

Ji) Waiver. On good cause shown, the court may waive any 
or all of the provisions of this rule. 
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1-13. TIME 

RULE 1-13.1 TIME 

(a) Computation. In computing any period of time 
prescribed or allowed by the Rules Regulating The Florida Bar, 
the day of the act, event or default from which the designated 
period of time begins to run shall not be included. The last day 
of the period so computed shall be included unless it is a 
Saturday, Sunday or legal holiday, in which event the period 
shall run until the end of the next day which is neither a 
Saturday, Sunday or leqal holiday. 

(b) Additional Time After Service by Mail. When a person 
has the riqht or is required to do some act or take some 
proceedinq within a prescribed period after service of a notice 
or other paper and the notice or paper is served by mail, 5 days 
shall be added to the prescribed period. 
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CHAPTER 2 .  BYLAWS OF "HE FLORIDA BAR 

2-10. AMENDMENTS 

RULE 2 - 1 0 . 1  PROPOSED AMENDMENTS 
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Amendments t o  t h e s e  bylaws may be made i n  t h e  manner set 
f o r t h  i n  r u l e  1 - 1 2 .  
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CHAPTER 3. RULES OF DISCIPLINE 

3 - 7 .  PROCEDURES 

RULE 3-7.1 CONFIDENTIALITY 

All matters including files, preliminary investigation 
reports, interoffice memoranda, records of investigations, and 
the records in trials and other proceedings under these rules, 
except those disciplinary matters conducted in circuit courts, 
are property of The Florida Bar. 
confidential and shall not be disclosed except as provided in 
these rules. When disclosure is permitted under these rules, it 
shall be limited to information concerning the status of the 
proceedings and any information which is part of the public 
record as defined in these rules. 

All of those matters shall be 

(a) Public Record. The public record shall consist of the 
record before a grievance committee, the record before a referee, 
the record before the Supreme Court of Florida and any reports, 
correspondence, papers, recordings and/or transcripts of hearings 
furnished to, served on or received from the respondent or the 
complainant. 

(b) Circuit Court Proceedings. Proceedings under rule 
3 - 3 . 5  shall be public information. Contempt proceedings 
authorized elsewhere in these rules shall be public information 
even though the underlying disciplinary matter is confidential as 
defined in these rules. 

(c) Limitations on Disclosure. Any material provided to 
The Florida Bar which is confidential under applicable law shall 
remain confidential and shall not be disclosed except as 
authorized by the applicable law. If this type of material is 
made a part of the public record, that portion of the public 
record may be sealed by the grievance committee chairman, the 
referee or the Supreme Court of Florida. 

(d) Disclosure of Information. Unless otherwise ordered b! 
this €court or the referee in proceedings under this rule, 
nothing in these rules shall prohibit tho complainant, respondent 
or any witness from disclosing the existence of proceedings under 
these rules or from disclosing any documents or correspondence 
served on or provided to those persons. 

(e) Response to Inquiry. Representatives of The Florida 
Bar, authorized by the board of governors, shall respond to 
specific inquiries7 concerning matters which are in the public 
domain, but otherwise confidential under the rules, by 
acknowledging the status of the proceedings. 

(f) N o t i c e  to Law Firms. When a disciplinary file is 
opened the respondent shall disclose to his or her current law 
firm and, if different, respondent's law firm at the time of the 
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act(s) giving rise t the complaint, the f 
file has been opened. Disclosure shall be 
following form: 

ct that a disciplinary 
in writing and in the 

A complaint of unethical conduct against me has been filed 
with The Florida Bar. The nature of the allegations are . This notice is provided 
pursuant to rule 3-7.l(f) of the Rules Regulating The Florida 
Bar. 

The notice shall be provided within f i f t L e r t  j-15-f days of 
notice that a disciplinary file has been opened and a copy of the 
above notice shall be served on The Florida Bar. 

(9) Pending Investigations. Disciplinary matters pending 
at the initial investigatory and grievance committee levels shall 
be treated as confidential by The Florida Bar, except as provided 
in rule 3-7.l(e). 

(h) Minor Misconduct Cases. Any case in which a finding of 
minor misconduct has been entered, by action of the grievance 
committee or board, shall become public information. 

(i) Probable Cause Cases. Any disciplinary case in which a 
finding of probable cailse for further disciplinary proceedings 
has been entered shall be public information. For purposes of 
this paragraph a finding of probable cause shall be deemed to 
have been made in those cases authorized by rule 3-3.2(a), for 
the filing of a formal complaint without the prior necessity of a 
finding of probable cause. 

has been concluded by a finding of no probable cause for further 
disciplinary proceedings shall become public information. 

(j) No Probable Cause Cases. Any disciplinary case which 

(k) Production of Disciplinary Records Pursuant to 
Subpoena. The Florida Bar, pursuant to a valid subpoena, issued 
by a regulatory agency, may provide any documents which are a 
portion of the public record, even if the disciplinary proceeding 
is confidential under these rules. The Florida Bar may charge a 
reasonable fee for identification of and photocopying the 
documents. 

(1) Notice to Judges. Any judge of a court of record may 
be advised as to the status of a confidential disciplinary case 
and may be provided with a copy of the public record. The judge 
shall maintain the confidentiality of the matter. 

(m) Evidence of Crime. The confidential nature of these 
proceedings shall not preclude the giving of any information or 
testimony to authorities authorized to investigate alleged 
criminal activity. 
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(n) Alcohol and Drug Treatment. That an attorney has 
voluntarily sought, received, or accepted treatment for 

* alcoholism or alcohol or drug abuse shall be confidential and 
shall not be admitted as evidence in disciplinary proceedings 
under these rules unless agreed to by the attorney who sought the 
treatment. 

It is the purpose of this paragraph to encourage attorneys 
to voluntarily seek advice, counsel, and treatment available to 
attorneys, without fear that the fact it is sought or rendered, 
will or might cause embarrassment in any future disciplinary 
matter. 

(0) Response to False or Misleading Statements. If public 
statements which are false d or misleading are made about any 
otherwise confidential disciplinary case, The Florida Bar may 
disclose all information necessary to correct such false or 
misleading statements. 

(p) Disclosure by Waiver of Respondent. Upon written 
waiver executed by a respondent, The Florida Bar may disclose the 
status of otherwise confidential disciplinary proceedings and 
provide copies of the public record to: 

(1) The Florida Board of Bar Examiners or the 
comparable body in other jurisdictions for the purpose of 
evaluating the character and fitness of an applicant for 
admission to practice law in that jurisdiction; or 

(2) Florida judicial nominating commissions or the 
comparable body in other jurisdictions for the purpose of 
evaluating the character and fitness of a candidate for judicial 
office-c; or 

( 3 )  The Governor of the State of Florida for the 
purpose of evaluatinq the character and fitness of a nominee to 
judicial off ice. 

- 1 7 -  



CHAPTER 4. RULES OF PROFESSIONAL CONDUCT 

4-1. CLIENT-LAWYER RELATIONSHIP 

RULE 4-1-13 ORGANIZATION AS CLIENT 

(a) 
represents the organization acting through its duly authorized 
constituents. 

A lawyer employed or retained by an organization 

(b) If a lawyer for an organization knows that an officer, 
employee, or other person associated with the organization is 
engaged in action, intends to act, or refuses to act in a matter 
related to the representation that is a violation of a legal 
obligation to the organization or a violation of law which 
reasonably might be imputed to the organization and is likely to 
result in substantial injury to the organization, the lawyer 
shall proceed as is reasonably necessary in the best interest of 
the organization. In determining how to proceed, the lawyer 
shall give due consideration to the seriousness of the violation 
and its consequences, the scope and nature of the lawyer's 
representation, the responsibility in the organization and the 
apparent motivation of the person involved, the policies of the 
organization concerning such matters, and any other relevant 
considerations. Any measures taken shall be designed to mininize 
disruption of the organization and the risk of revealing 
information relating to the representation to persons outside the 
organization. Such measures may include among others: 

(1) Asking reconsideration of the matter; 

(2) Advising that a separate legal opinion on the 
matter be sought for presentation to appropriate authority in the 
organization; and 

( 3 )  Referring the matter to higher authority in the 
organization, including, if warranted by the seriousness of the 
matter, referral to the highest authority that can act in behalf 
of the organization as determined by applicable law. 

(c) If, despite the lawyer's efforts in accordance with 
paragraph (b), the highest authority that can act on behalf o f  
the organization insists upon action, or a refusal to act, that 
is clear.Ly a violation of law and is likely to result in 
substantial injury to the,organization, the lawyer may resign in 
accordance with rule 4-1.16. 

(d) In dealing with an organization's directors, officers, 
employees, members, shareholders, or other constituents, a lawyer 
shall explain the identity of the client when it is apparent that 
the organization's interests are adverse to those of the 
constituents with whom the lawyer is dealing. 
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(e) A lawyer representing an organization may also 
represent any of its directors, officers, employees, members, 
shareholders, or other constituents, subject to the provisions of 
rule 4-1.7. If the organization's consent to the dual 
representation is required by rule 4-1.7, the consent shall be 
given by an appropriate official of the organization other than 
the individual who is to be represented, or by the shareholders. 

Comment 

The entity as the client 

An organizational client is a legal entity, but it cannot 
act except through its officers, directors, employees, 
shareholders, and other constituents. Officers, directors, 
employees, and shareholders are the constituents of the corporate 
organizational client. The duties defined in this comment apply 
equally to unincorporated associations. "Other constituents" as 
used in this comment means the positions equivalent to officers, 
directors, employees, and shareholders held by persons acting for 
organizational clients that are not corporations. 

When one of the constituents of an organizational client 
communicates with the organization's lawyer in that person's 
organizational capacity, the communication is protected by rule 
4-1.6. Thus, by way of example, if an organizational client 
requests its lawyer to investigate allegations of wrongdoing, 
interviews made in the course of that investigation between the 
lawyer and the client's employees or other constituents are 
covered by rule 4-1.6. This does not mean, however, that 
constituents of an organizational client are the clients of the 
lawyer. The lawyer may not disclose to such constituents 
information relating to the representation except for disclosures 
explicitly or impliedly authorized by the organizational client 
in order to carry out the representation or as otherwise 
permitted by rule 4-1.6. 

When constituents of th6 organization make decisions for it, 
the decisions ordinarily must be accepted by the lawyer even if 
their utility or prudence is doubtful. 
policy and operations, including ones entailing serious risk, are 
not as such in the lawyer's province. However, different 
considerations arise when the lawyer knows that the organization 
may be substantially injured by action of a constituent that is 
in violation of law. In such a circumstance, it may be 
reasonably necessary for the lawyer to ask the constituent to 
reconsider the matter. If that fails, or if the matter is of 
sufficient seriousness and importance to the organization, it may 
be reasonably necessary for the lawyer to take steps to have the 
matter reviewed by a higher authority in the organization. Clear 
justification should exist for seeking review over the head of 
the constituent normally responsible for it. The stated policy 
of the organization may define circumstances and prescribe 
channels for such review, and a lawyer should encourage the 

Decisions concerning 
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f rmul tion of such a policy. Even in the absence of 
organization policy, however, the lawyer may have an obligation 
to refer a matter to higher authority, depending on the 
seriousness of the matter and whether the constituent in question 
has apparent motives to act at variance with the organization's 
interest. 
of directors may be required when the matter is of importance 
commensurate with their authority. At some point it may be 
useful or essential to obtain an independent legal opinion. 

Review by the chief executive officer or by the board 

In an extreme case, it may be reasonably necessary for the 
lawyer to refer the matter to the organization's highest 
authority. Ordinarily, that is the board of directors or similar 
governing body. However, applicable law may prescribe that under 
certain conditions highest authority reposes elsewhere; for 
example, in the independent directors of a corporation. 

Relation to other rules 

The authority and responsibility provided in paragraph (b) 
are concurrent with the authority and responsibility provided in 
other rules. In particular, this rule does not limit or expand 
the lawyer's responsibility under rule 4-1.6, 4-1.8, 4-1.16, 
4-3.3, or 4-4.1. If the lawyer's services are being used by an 
organization to further a crime or fraud by the organization, 
rule 4-1.2(d) can be applicable. 

Government agency 

The duty defined in this rule applies to governmental 
organizations. However, when the client is a governmental 
organization, a different balance may be appropriate between 
maintaining confidentiality and assuring that the wrongful 
official act is prevented or rectified, for public business is 
involved. In additicn, duties of lawyers employed by the 
government or lawyers in military service may be defined by 
statutes and regulation. Therefore, defining precisely the 
identity of the client and prescribing the resulting obligations 
of such lawyers may be more difficult in the government context. 
Although in some circumstances the client may be a specific 
agency, it is generally the government as a whole. For example, 
if the action or failure to act involves the head of a bureau, 
either the department of which the bureau is a part or the 
government as a whole may be the client for purposes of this 
rule. Moreover, in a matter involving the conduct of government 
officials, a government lahyer may have authority to question 
such conduct more extensively than that of a lawyer for a private 
organization in similar circumstances. This rule does not limit 
that authority. See note on scope. 

Clarifying the lawyer's role 

There are times when the organization's interest may be or 
becomes - adverse to those of one or more of its constituents. In 
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such circum tan s the 1 ryer should advise any constituent whose 
interest the lawyer finds adverse to that of the organization of 
the conflict or potential conflict of interest that the lawyer 
cannot represent such constituent and that such person may wish 
to obtain independent representation. 
assure that the constituent understands that, when there is such 
adversity of interest, the lawyer for the organization cannot 
provide legal representation for that constituent and that 
discussions between the lawyer for the organization and the 
constituent may not be privileged. 

Care must be taken to 

Whether such a warning should be given by the lawyer for the 
organization to any constituent may turn on the facts of each 
case. 

Dual representation 

may also represent a principal officer or major shareholder. 
\ Paragraph (e) recognizes that a lawyer for an organization 

Derivative actions 

Under generally prevailing law, the shareholders or members 
of a corporation may bring suit to compel the directors to 
perform their legal obligations in the supervision of the 
organization. Members of unincorporated associations have 
essentially the same right. Such-an action may be brought 
nominally by the organization, but usually is, in fact, a legal 
controversy over management of the organization. 

The question can arise whether counsel for the organization 
may defend such an action. 
is the lawyer's client does not alone resolve the issue. Most 
derivative actions are a normal incident of an organization's 
affairs, to be defended by the organization's lawyer like any 
other suit. However, if the claim involves serious charges of 
wrongdoing by those in control of the organization, a conflict 
may arise between the lawyer-'s duty to the organization and the 

rule 4 - 1 . 7  governs who should represent the directors and the 
organization. 

The proposition that the organization 

lawyer's relationship with the board. In those circumstances, 

Representing related organizations 

Consistent with the principle expressed in paragraph {a) of 
this rule, an attorney or law firm who represents or has 
represented a corporation (or other organization) ordinarily is 
not presumed to also represent, solely by virtue of representinq 
or having represented the client, an organization (such as a 
corporate parent or subsidiary) that is affiliated with the 
client. There are exceptions to this qeneral proposition, such 
as, for example, when an affiliate actually is the alter ego of 
the oraanizational client or when the client has revealed 
confidential information to an attorney with the reasonable 
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expectation that the information would not be used adversely to 
the client's affiliate(s). Absent such an exception, an attorney 
or law firm is not ethically precluded from undertakinq 
representations adverse to affiliates of an existing or former 
client. 
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4-4. TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS 

RULE 4-4 .2  COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL 

In representing a cliect, a lawyer shall not communicate 
about the subject of the representation with a person the lawyer 
knows to be represented by another lawyer in the matter, unless 
the lawyer has the consent of the other lawyer. Notwithstanding 
the foregoing, an attorney may, without such prior consent, 
communicate with another's client in order to meet the 
requirements of any statute or contract requiring notice or 
service of process directly on an adverse party, in which event 
the communication shall be strictly restricted to that required 
by statute or contract, and a copy shall be provided to the 
adverse party's attorney. 

Comment 

This rule does not prohibit communication with a party, or 
an employee or agent of a party, concerning matters outside the 
representation. For example, the existence of a controversy 
between a government agency and a private party, or between +we 
f 2 j  organizations, does not prohibit a lawyer for either from 
communicating with nonlawyer representatives of the other 
regarding a separate matter. Also, parties to a matter may 
communicate directly witn each other and a lawyer having 
independent justification for communicating with the other party 
is permitted to do s o .  Communications authorized by law include, 
for example, the right of a party to a controversy with a 
government agency to speak with government officials about the 
matter. 

In the case of an Organization, this rule prohibits 
communications by a lawyer for one party concerning the matter in 
representation with persvns having a managerial responsibility on 
behalf of the organization and with any other person wh,ose act or 
omission in connection with that matter may be imputed to the 
organization for purposes of'civil or criminal liability or whose 
statement. may constitute an admission on the part of the 
organization. If an agent or employee of the organization is 
represented in the matter by his or her own counsel, the consent 
by that counsel to a communication will be sufficient for 
purposes of this rule. Compare rule 4-3.4(f). This rule also 
covers any person, whether or not a party to a formal proceeding, 
who is represented by counsel concerning the matter in question. 
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CHAPTER 5 .  RULES REGULATING TRUST ACCOUNTS 

5-1. GENERALLY 

RULE 5-1.1 TRUST ACCOUNTS 

Money or other property entrusted to an attorney for a 
specific purpose,.including advances for costs and expenses, is 
held in trust and must be applied only to that purpose. Money 
and other property of clients coming into the hands of an 
attorney are not subject to counterclaim or setoff for attorney 
fees, and a refusal to account for and deliver over such property 
upon demand shall be deemed a conversion. This is not to 
preclude the retention of money or other property upon which the 
lawyer has a valid lien for services or to preclude the payment 
of agreed fees from the proceeds of transactions or collection. 
Controversies as to the amount of fees are not grounds €or 
disciplinary proceedings unless the amount demanded is clearly 
excessive, extortionate, or fraudulent. In a controversy 
alleging a clearly excessive, extortionate, or fraudulent fee, 
announced willingness of an attorney to submit a dispute as to 
the amount of a fee to a competent tribunal for determination may 
be considered in any determination as to intent or in mitigation 
of discipline; provided, such willingness shall not preclude 
admission of any other relevant admissible evidence relating to 
such controversy, including evidence as to the withholding of 
funds or property of the client, or to other injury to the client 
occasioned by such controversy. 

(a) Trust Accounts Required. Any bank or savings and loan 
association account maintained by a member of The Florida Bar to 
comply with rule 4 - 1 . 1 5 ,  Rules of Professional Conduct, is and 
shall be clearly labeTed and designated as a trust account. Any 
safe deposit box used in connection with the practice of law in 
Florida maintained by a member of The Florida Bar to comply with 
rule 4 - 1 . 1 5  shall be located in this state unless the client 
otherwise consents in writing. A member of The Florida Bar shall 
advise any institution in wh-ich such deposit box is located that 
it may include property of clients. 

(b) Trust Accounts as Official Records. A member of The 
Florida Bar shall preserve or cause to be preserved the records 
of all bank and savicgs and loan association accounts or other 
records pertaining to the funds or property of a client 
maintained in compliance with rule 4 - 1 . 1 5  for a period of not 
less than * f6-f years subsequent to tEe final conclusion of the 
representation of a client relative to such funds or property. 
Such records shall include checkbooks, canceled checks, check 
stubs, vouchers, ledgers and journals, closing statements, 
accountings or other statements of disbursements refidered to 
clients or other parties with regard to trust funds, or similar 
equivalent records clearly and expressly reflecting the date, 
amount, source, and reason for all receipts, withdrawals, 
deliveries, and disbursements of the funds or property of a 
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client. Such records shall be kept pursuant to these rules as a 
specific prerequisite to the right to receive, deliver and 
disburse funds or property of a client and to have a public 
aspect relating to the protection of clients and to fitness of a 
member of The Florida Bar to practice law. In any instance of an 
alleged violation by a member of The Florida Bar of this rule or 
of any of the Rules of Professional Conduct, such records insofar 
as they may relate in any way to the transaction, occurrence, or 
client in question shall be produced by the members of The 
Florida Bar for inspection, audit, and copying by a designated 
representative of The Florida Bar upon the direction of this 
court, a grievance committee, the board of governors if acting 
pursuant to rule 3-7.45(b), or a referee. Such records or copies 
thereof shall be admissible in evidence in any proceeding under 
this rule; provided notice of such intended use shall be given to 
any client involved, if practicable, unless such client is 
already aware of such intended use, and upon good cause shown by 
such client the admission of the same shall be under such 
conditions as shall be reasonably calculated thereafter to 
protect the confidences of such client in the. event that the 
proceedings otherwise become public records. Permissible means 
of protection shall not prejudice the respondent and may include 
but are not limited to excision, in camera production, retention 
in sealed envelopes, or similar devices. Failure to maintain 
such records or to produce them upon such direction shall 
constitute ground for disciplinary action under this rule without 
regard to any other matter. The cost of any audit or 
investigation necessitated by such failure may be taxed against a 
respondent. 

(c) Trust Accounting. Minimum trust accounting records 
shall be maintained and minimum trust accounting procedures must 
be followed by all attorneys practicing in Florida who receive or 
disburse trust money or property. 

(d) Interest on Trust Accounts (IOTA) Program. 

(1) Definit ions.  As-'used in rule S-l.l(d), the term: 

a. "Nominal or short term" describes funds of a client 
or third person which, pursuant to rule 5-1.1(d)(7), the lawyer 
has determined cannot practicably be placed at interest €or the 

. benefit of the client or third perscn. 

b .  "Foundation; means The 

C. "IOTA account" means a 
rule 5-1.1(d)(2). 

Florida Bar Foundation, Inc. 

trust account described in 

( 2 )  Required Participation. A 1 nominal cr short-term 
funds belonging to clients or third persons which are placed in 
trust with any member of The Florida Bar practicing from an 
office or other business location within the State of Florida 
shall be deposited into one or more interest-bearing trust 
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acc unts for the ben fit of the Foundation, except as provided in 
rule 4-1.15 with respect to funds maintained other than in a bank 
account, or as provided in rule 5-1.2(a). Only trust funds which 
are nominal or short term shall be deposited into an IOTA 
account. The member shall certify annually, in writing, that the 
member is in compliance with, or is exempt from, the provisions 
of rule 5-1.1(d). 

( 3 ) Eligible Financial Insti tutions.  An IOTA account shall be 
established with any bank or savings and loan association 
authorized by federal or state laws to do business in Florida and 
insured by the Federal Deposit Insurance Corporation, the Federal 
Savings and Loan Insurance Corporation, or any successor 
insurance corporation(s) established by federal or state laws. 
The funds in each IOTA account shall be subject to withdrawal, 
upon request, and without delay. 

(4) Interest R a t e s .  The rate of interest on any IOTA 
account shall not be less than the rate paid by the financial 
institution to non-IOTA account depositors. Higher rates offered 
by the financial institution to customers whose deposits exceed 
certain time or quantity minimums may be obtained by a lawyer or 
law firm for IOTA accounts on some or all of the deposited funds 
so  long as there is no impairment of the right to immediately 
withdraw or transfer principal. 

( 5 )  Reinit tc~nce Instrrictic;ns. Lawyers or law firms shall 
direct the financial institution: 

a. Frequency of Remittances. To remit interest on the 
balance in the IOTA account, in accordance with the financial 
institution's standard practice for non-IOTA account depositors, 
less reasonable service charges or fees, if any, in connection 
with the IOTA account, at least quarterly, to the Foundation. 

b. Statement to the Foundation. To transmit with each 
remittance to the Foundation a statement showing the name of the 
lawyer or law firm from whose IOTA account the remittance is 
sent, the lawyer or law firm's IOTA trust account number as 
assigned by the financial institution, the rate of interest 
applied, the period for which the remittance is made, the total 
interest earned during the remittance period, the amount of any 
service charges or fees assessed during the remittance period, 
and the net amount of interest remitted for the period; and 

c. Report to Law Firm. To transmit to.the depositing 
lawyer or law firm, for each remittance, a report showing the 
amount paid to the Foundation, the rate of interest applied and 
the period for which the report is made. 

advise the Foundation at Tost Office Box 1553, Orlando, Florida 
32802-9919,  of the establishment of an IOTA account. Such notice 
shall include: the IOTA account number as assigned by the 

( 6 )  Notice to Foundation. Lawyers or law firms shall 
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financial institution; the name of the lawyer or law firm on the 
IOTA account; the financial institution name; the financial 
institution address; and the name and Florida Bar attorney number 
of the lawyer, or of each member of The Florida Bar in a law 
firm, practicing from an office or other business location within 
the State of Florida, which has established an IOTA account. 

( 7 ) Determination of Nominal or Short-Term Funds. The 
lawyer shall exercise good faith judgment in determining upon 
receipt whether the funds of a client or third person are nominal 
or short term. In the exercise of this good faith judgment, the 
la*er shall consider such factors as: 

a. The amount of a client's or third-person's funds to 
be held by the lawyer or law firm; 

b. The period of time such funds are expected to be 
held; 

c. The likelihood of delay in the relevant 
transaction(s) or proceeding(s); 

d .  The cost to the lawyer or law firm of establishing 
and maintaining an interest-bearing account or other appropriate 
investment for the benefit of the client or third person; 

e. Minimum balance requirements and/or service charges 
or fees imposed by the financial institution. 

The determination of whether a client's or third person's funds 
are nominal or short term shall rest in the sound judgment of the 
lawyer or law firm. No lawyer shall be charged with ethical 
impropriety or other breach of professional conduct based on the 
exercise of such good faith judgment. 

( 8 )  Small IOTA Accounts. The Foundation may establish 
procedures for a lawyer or law firm whse-mw-1 GZ skcrt t z r m  

trust account for client and third-person funds which are nominal 
or short term when their nominal or short-term trust funds cannot 
reasonably be expected to produce or have not produced interest 
income net of reasonable financial institution service charqes or 
fees. 

( 9 ) Confident ial i ty .  The Foundation shall protect the 
confidentiality of information regarding a lawyer's or law firm's 
trust account obtained by virtue of rule 5-1.1(d). 

(e) Unidentifiable Trust Fund Accumulations and Trust Funds 
Held for Missing Owners. When an attorney's trust account 
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contains an unidentifiable accumulation of trust funds or 
property, or trust funds or property held for missing owners, . 
such funds or property shall be so designated. Diligent search 
and inquiry shall then be made by %he attorney to determine the 
beneficial owner of any unidentifiable accumulation or the 
address of any missing owner. If the beneficial owner of an 
unidentified accumulation is determined, the funds shall be 
properly identified as h i s  GZ ker the lawyer's trust property. 
If a missing beneficial owner is located, the trust funds or 
property shall be paid over or delivered to the beneficial owner 
if such is then entitled to receive the same. Trust 
funds and property which remain unidentifiable and funds or 
property which are held for missing owners after being designated 
as such shall, after diligent search and inquiry fails to 
identify the beneficial owner or owner's address, be disposed of 
as provided in chapter 7 1 7 ,  Florida Statutes. 

(f) Disbursement Against Uncollected Funds. A lawyer 
generally may not use, endanger, or encumber money held in trust 
for a client for purposes of carrying out the business of another 
client without the permission of the owner given after full 
disclosure of the circumstances. However, certain categories of 
trust account deposits are considered to carry a limited and 
acceptable risk of failure so that disbursements of trust account 
funds may be made in reliance on such deposits without disclosure 
to and permission of clients owning trust account funds subject 
to possibly being affected. Except for disbursements based upon 
any of the Six +6+ categories of limited-risk uncollected 
deposits enumerated below, a lawyer may not disburse funds held 
for a client or on behalf of that client unless the funds held 

provision, "collected funds" means funds deposited, finally 
settled, and credited to the lawyer's trust account. 
Notwithstanding that a deposit made by a to the lawyers tc >is 
~I+I+?F trust account has not been finally settled and credited to 
the account, the lawyer may disburse funds from his ZT k e ~  - the 
trust account in reliance on such deposit under any of the 
following circumstances: 

. for that client are collected funds. For purposes of this 

(1) When the deposit is made by certified check or 
cashier's check. 

(2) When the deposit is made by a check or draft 
representing loan proceeds issued by a federally or 
state-chartered bank, savings bank, savings and loan association, 
credit union, or other duly licensed or chartered institutional 
lender. 

( 3 )  When the deposit is made by a bank check, official 
check, treasurer's check, money order, or other such instrument 
issued by a bank, savings and loan association, or credit union 
within the State of Florida when the lawyer has reasonable and 
prudent grounds to believe the instrument will clear and 
constitute collected funds in the lawyer's trust account within a 
reasonable period of time. 
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( 4 )  When the deposit is made by a check drawn on the 
trust account of a lawyer licensed to practice in the State of 
Florida or on.the escrow or trust account of a real estate broker 
licensed under chapter 4 7 5  WL Florida Statutes, when the 
lawyer has a reasonable and prudent belief that the-deposit will 
clear and constitute collected funds in his s r  k the trust 
account within a reasonable period of time. 

(5) When the deposit is made by a check issued by the 
United States government, the State of Florida, or any agency or 
political subdivision of the State of Florida. 

(6) When the deposit is made by a check or draft 
issued by an insurance company or title insurance company (not a 
title aqency) authorized to do business in the state of Florida 
and the lawyer has a reasonable and prudent belief that the 
instrument will clear and constitute collected funds in his GP 
k - the trust account within a reasonable period of time. 

A lawyer's disbursement of funds frbm h i s  s r  
in reliance on deposits that are not yet collectea funds in any 
circumstances other than those set forth above, when it results 
in funds of other clients being used, endangered, or encumbered 
without authorization, may be grounds for a finding of 
professional misconduct. In any event, such a disbursement is at 
the risk of the lawyer making the disbursement. If any of the 
deposits fail, the lawyer upon obtaining knowledge of the failure 

the must 
lawyer's other clients. However, if the lawyer accepting any 
such check personally pays the amount of any failed deposit or 
secures or arranges payment from sources available to kifft GT h e  
the lawyer other than trust account funds of other clients, the 
lawyer shall not be considered guilty of professional misconduct. 

a trust account 

immediately act to protect the property of hi: v~ ,Per - 
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RULE 5-1.2 TRUST ACCOUNTING RECORDS AND PROCEDURES 

(a) Applicability. The provisions of these rules apply to 
all trust funds received or disbursed by members of The Florida 
Bar in the course of their professional practice of law within 
the State of Florida except special trust funds received or 
disbursed by attorney as guardian, personal representative, . receiver, or in a similar capacity such as trustee under a 
specific trust document where the trust funds are maintained in a 
segregated special trust account and not the general trust 
account and wherein this special trust position has been created, 
approved, or sanctioned by law or an order of a court which has 
authority or duty to issue orders pertaining to maintenance of 
such special trust account. 

(b) Minimum Trust Accounting Records. The minimum trust 
accounting records which shall be maintained are: 

(1) A separate bank account or accounts and, if 
utilized, a separate savings and loan association account or 
accounts. Such accounts shall be located in the State of Florida 
unless the client otherwise directs, in writing, or unless the 
financial institution in which the funds are maintained 
voluntarily submits to the jurisdiction of the Supreme Court of 
Florida. Such voluntary submission to the jurisdiction of the 
Supreme Court of Florida shall be on the form prescribed by the 
board of governors of The Florida Bar. The account or accounts 
shall be in the name of the lawyer or law firm and clearly 
labeled and designated as a "trust account." 

(2) Original or duplicate deposit slips and, in the 
case of currency or coin, an additional cash receipts book, 
clearly identifying: 

a. The date and source of all trust funds 
received; and 

b. The clien-t or matter for which the funds were 
received. 

(3) Original canceled checks, all of which must be 
numbered consecutively. 

( 4 )  Other documentary support for all disbursements 
and transfers from the trust account. 

(5) A separate cash receipts and disbursements 
journal, including columns for receipts, disbursements, 
transfers, and the account balance, and containing at least: 
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b. The date on which all trust funds were 
received, disbursed, or transferred; 

c. The check number for all disbursements; and 

d. The reason for which all trust funds were 
received, disbursed, or transferred. 

( 6 )  A separate file or ledger with an individual card 
or page for each client or matter, showing all individual 
receipts, disbursements, or transfers and any unexpended balance, 
and containing: 

a. The identification of the client or matter for 
which trust funds were received, disbursed, or transferred; 

b. The date on which all trust funds were 
received, disbursed, or transferred; 

c. The check number for all disbursements; and 

d. The reason for which all trust funds were 
received, disbursed, or transferred. 

( 7 )  All bank or savings and loan association 
statements for all trust accounts. 

(c) Minimum Trust Accounting Procedures. The minimum trust 
accounting procedures which shall be followed by all attorneys 
practicing in Florida who receive or disburse trust money or 
property are: 

(1) The lawyer shall cause to be made monthly: 

a. Reconciliations of all trust bank or savings 
and loan association accounts, disclosing the balance per bank, 
deposits in transit, outstanding checks identified by date and 
check number, and any other -items necessary to reconcile the 
balance per bank with the balance per the checkbook and the cash 
receipts and disbursements journal; and 

b. A comparison between the totnl of the 
reconciled balances of all trust acccunts and the total of the 
trust ledger cards or pages, together with specific descriptions 
of any differences between the W f 2 j  totals and reasons 
therefor. 

(2)' At least annually, a detailed listing identifying 
the balance of the unexpended trust money held for each client or 
matter. 

( 3 )  The above reconciliations, comparisons, and 
listing shall be retained for at least six t 6 - f  years. 
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( 4 )  The lawyer or law firm shall authorize and request 
any bank or savings and loan association where he or she is a 
signatory on a trust account to notify Staff Counsel, The Florida 
Bar, 650 Apalachee Parkway, Tallahassee, Florida 34%&l 
3 2 3 9 9 - 2 3 0 0 ,  in the event any trust check is returned due to 
insufficient funds or uncollected funds, absent bank error. 

(5) The lawyer shall file with The Florida Bar between 
June 1 and August 15 of each year a trust accounting certificate 
showing compliance with these rules on a form approved by the 
board of governors. 

(d) Audits. The following shall be cause for The Florida 
Bar to order an audit of a trust account: 

( I )  Failure to file the trust account certificate 
required by rule 5-1.2(~)(5); 

funds or for uncollected funds, absent bank error; 
( 2 )  A trust account check is returned for insufficient 

( 3 )  A petition for creditor relief is filed on behalf 
of an attorney; 

(4) Felony charges are filed against an attorney; 

( 5 )  An attorney is adjudged insane or mentally 
incompetent or is hospitalized under the Florida Mental Health 
Act; 

( 6 )  A claim against the attorney is filed with the 
Clients' Security Fund; 

(7) 
board of governors; or 

When requested by a grievance committee or the 

( 8 )  Upon court order. 

(e) Cost of A u d i t .  Audits conducted in any of the 
circumstances enumerated in paragraph (d) above shall be at the 
cost of the attorney audited only when the audit reveals that the 
attorney was not in substantial compliance with the trust 
accounting requirements. It shall be the obligation of any 
attorney who is being audited to produce all records and papers 
concerning property and funds held in trust and to provide such 
explanations as may be required for the audit. Records of 
general accounts are not required to be produced except to verify 
that trust money has not been deposited thereto. If it has been 
determined that trust money has been deposited into a general 
account, all of the transactions pertaining to any firm account 
will be subject to audit. 
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(f) Failure to Comply With Subpoena. 

Droceedinas. 

(2) Notice of noncompliance with a subpoena may be 
filed with the Supreme Court of Florida only if a grievance 
committee or a referee shall first find that no qood cause exists 
for failure to comply. A grievance committee or referee shall 
hear the issue of noncompliance and issue findings thereon within 
30 days of the request for issuance of the notice of 
noncomDliance. 

(3) After notice is filed with the Supreme Court of 
Florida, by The Florida Bar, that a member of the bar has failed 
to fully comply with a properly issued subpoena directing the 
production of any trust accounting records which are required by 
these rules, unless qood cause for the failure to comply is 
shown, the member may be suspended from the practice of law in 
Florida, by order of the Supreme Court of Florida, until such 
time as the member fully complies with the subpoena and/or until 
further order of the court. 

( - 4 )  Any member subject to suspension under this rule 
may petition the court, within 10 days of the filinq of the 
notice, to withhold entry of the order of suspension or at any 
time after entry of an order of suspension may petition the court 
- to terminate or modify the order of suspension. If the court 
determines it necessary to refer the petition to terminate or 
modify the suspension to a referee for receipt of evidence, the 
referee proceedings shall be conducted in the same manner as 
proceedings before a referee on a petition to withhold, terminate 
or modifv an order of temnorarv susDension. as elsewhere Drovided 
in these rules. 
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CHAPTER 6. LEGAL SPECIALIZATION AND EDUCATION PROGRAMS 

6-2. FLORIDA DESIGNATION PLAN 

SCHEDULE A 

Administrative and Governmental Law 
Admiralty 
Antitrust and Trade Regulation 
Appellate Practice 
Aviation Law 
Bankruptcy 
Collections 
Corporation and Business Law 
Entertainment, Arts and Sports Law 
Environmental Law 
General Practice 
Immigration and Naturalization 
International Law 
Labor and Employment Law 
Patent, Trademark and Copyright 

Securities 
- - *  
Willz, EzktYkez aFld E z t c i t z  xkiimkq 
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6-3. FLORIDA CERTIFICATION PLAN 

RULE 6-3.6 RECERTIFICATION 

(a) No certificate shall last for a period longer than &i+e 

(b) Each area of certification established under this 

4-59 years. 

chapter shall contain requirements and safeguards for the 
continued proficiency of any certificate holder. The following 
minimum standards shall apply: 

(1) A satisfactory showing of substantial involvement 
during the period of certification in the particular area for 
which certification was granted. 

(2) A satisfactory showing of such continuing legal 
education in the area for which certification is granted, but in 
no event less than fl0-f hours per year. 

(3) Satisfactory peer review and professional ethics 
record in accordance with rule 6-3.5(~)(6). 

( 4 )  Any applicant for recertification who is not, at 
the time of application for recertification a member in qood 
standing of The Florida Bar or any other bar or jurisdiction in 
which the applicant is admitted, as a result of discipline, 
disbarment, suspension or resignation in lieu thereof, shall be 
denied recertification. The fact of a pending disciplinary 
complaint or malpractice action against an applicant for 
recertification shall not be the sole basis to deny 
recertification. 

(45) The payment of any fees prescribed by the plan. 

(c) Any applicant for recertification who has either failed 
to meet the standards for recertification or has allowed the 
certificate to lapse must meet all the requirements for initial 
certification as set out in the area's standards. 
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6-7. STANDARDS FOR CERTIFICATION OF A BOARD 
CERTIFIED ESTATE PLANNING AND PROBATE LAWYER 

RULE 6-7.1 GENERALLY 

A lawyer who is a member in good standing of The Florida Bar 
and who meets the standards prescribed below may be issued an 
appropriate certificate identifying the lawyer as a "Board 
Certified Estate Planning and Probate Lawyer.'' The purpose of 
the standards is to identify those lawyers who practice in the 
area of estate planning and probate and have +he demonstrated 
special knowledge, skills, and proficiency to be properly 
identified to the public as certified estate planning and probate 
lawyers. 
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RULE 6-7.2 DEFINITIONS 

(a) "Estate planning and probate" is the practice of law 
dealing with all aspects of the analysis and planning for the 
conservation and disposition of estates, giving due consideration 
to the applicable tax consequences, both federal and state; the 
preparation of legal instruments to effectuate estate plans; 
administering estates, including tax related matters, both 
federal and state; and probate litigation. 

(b) The "practice of law" for this area is defined as set 
out in rule 6-3.5(~)(1). Notwithstanding anything in the 
definition to the contrary, legal work done primarily for any 
purpose other than legal advice or representation (including, but 
not limited to, work related to the sale of insurance or 
retirement plan or work in connection with the practice of a 
profession other than the law) shall not be treated as the 
practice of law. Service as a judge of any court of record shall 
be deemed to constitute the practice of law. Practice of law 
which otherwise satisfies these requirements but which is on a 
part-time basis will satisfy the requirement if the balance of 
the applicant's activity is spent as a teacher of estate planning 
or probate subjects in an accredited law school. 
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RULE 6-7.3 MINIMUM STANDARDS 

(a) Minimum Period of Practice. Every applicant shall have 
been engaged in the practice of law in the United States, or 
engaged in the practice of United States law while in a foreign 
country, and shall have been a member in good standing of the bar 
of any state of the United States or the District of Columbia for 
a period of iitre f 5 j  years as of the date of application. 

6-7.2(b), receipt of an LL.M. degree in taxation or estate 
planning and probate (or such other related fields approved by 
the board and estate planning and probate certification 
committee) from an approved law school shall be deemed to 
constitute one year of the practice of law for purposes of the 
five-year practice requirement (but not the five-year bar 
membership requirement) under this section. Provided, however, 
an applicant may not receive credit for more than one year of 
practice for any twelve-month period under this section; 
accordingly, for example, an applicant who, while being engaged 
in the practice of law recei-Jes an LL.M. degree by attending 
night classes, would not receive credit for the practice of law 
requirement by virtue of having received the LL.M. degree. 

Notwithstanding the definition of "practice of law" in rule 

(b) Substantial Involvement. Every applicant must 
demonstrate substantial involvement in the practice of law in 
estate planning, probate or probate related activities during the 
S v e  f5-f years imnediately preceding the date of application, 
including devoting - not less than j%&y t 4 0 - f  percent of practice 
to estate planning and probate matters in this state during each 
of the +we f2-f years immediately preceding application. Service 
as a judge in the probate division of the circuit court of this 
state during & t 6 - f  months or more of a calendar year shall 
satisfy a year of substantial involvement. Except for the +we 
f 2 j  years immediately preceding application, upon an applicant's 
request and the recommendation of the estate planning and probate 
certification committee, the board of legal specialization and 
education may waive the requirement that the &ve f5-f years be 
"immediately preceding" the date of application if the board of 
legal specialization and education determines the waiver is 
warranted by special and compelling circumstances. Except for 
the 4we t 2 - f  years immediately preceding application, receipt of 
an LL.M, degree in estate planning and probate (or such other 
degree containing substantial estate planning and probate content 
as approved by the board of legal specialization and education) 
from an approved law schoOl may substitute for one year of 
substantial involvement. An applicant must furnish information 
concerning the frequency of work and the nature of the issues 
involved. For the purposes of this section the "practice of law" 
shall be as defined in rule 6-7.2(b) except that it shall also 
include time devoted to lecturing and/or authoring books or 
articles on estate planning and probate if the applicant was 
engaged in the practice of law during such period. Demonstration 
of compliance with this requirement shall be made initially 
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through a form of questionnaire approved by the estate planning 
and probate certification committee, - but written or oral 
supplementation may be required. 

(c) Peer Review. Every applicant shall submit the names 
and addresses of +he f5+ other attorneys who are familiar with 
the applicant's practice, not including attorneys who currently 
practice in the applicant's law firm, who can attest to the 
applicant's reputation for professional competence and 
substantial involvement in the field of estate planning and 
probate law. The board of legal specialization and education and 
the estate planning and probate certification committee may 
authorize references from persons other than attorneys in such 
cases as they deem appropriate. The board of legal 
specialization and education and the estate planning and probate 
certification committee may also make such additional inquiries 
as they deem appropriate to complete peer review, as provided 
elsewhere in these rules. 

(d) Education. Every applicant must demonstrate that 
during the three-year period immediately preceding the date of 
his s r  k - the application, 
the continuing legal education requirements in estate planning 
and probate as follows. The required number of hours shall be 
established by the board of legal specialization and education 
and shall in no event be less than i&rwky f 9 0 j  hours. Credit for 
attendance at continuing legal education seminars shall be given 
only for programs which are directly related to estate planning 
and probate. The education requirement may be satisfied.by one 
or more of the following: 

that the applicant has met 

(1) Attendance at continuing legal education 
seminars meeting the requirements set forth above; 

(2) Lecturing at, and/or serving on the steering 
committee of, such continuing legal education seminars; 

( 3 )  Authoring articles or books published in 
professional periodicals or other professional'publications; 

(4) Teaching courses in "estate planning and 
probate" at an approved law school or other graduate level 
program presented by a recognizPd professional education 
association; 

(5) Completing such home study programs as may be 
approved by the board of legal specialization and education and 
the estate planning and probate certification committee, subject 
to the limitation that no more than *&y f 5 0 j  percent of the 
required number of hours of education may be satisfied through 
home study programs; and 

( 6 )  Such other methods as may be approved by the 
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board of legal specialization and education and the estate 
planning and probate certification committee. 

The board of legal specialization and education and the 
estate planning and probate certification committee shall, by 
rule or regulation, establish standards applicable to this rule, 
including, but not limited to, the method of establishment of the 
number of hours allocable to any of the above-listed paragraphs. 
Such rules or regulations shall provide that hours shall be 
allocable to each separate but substantially different lecture, 
article or other activity described in paragraphs (2), ( 3 ) ,  and 
( 4 )  above. 

(e) Examination. The applicant must pass an examination 
which will be practical and comprehensive e b j c z t  ive and designed 
to demonstrate special knowledge, skills, and proficiency in 
estate planning and probate law. 
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RULE 6-7.4 RECERTIFICATION 

Recertification must be obtained every &be f 5 j  years. To 
be eligible for recertification, an applicant must meet the 
following requirements: 

(a) A satisfactory showing, as determined by the board of 
legal specialization and education and the estate planning and 
probate certification committee, of continuous and substantial 
involvement in estate planning and probate law throughout the 
period since the last date of certification. The demonstration 
of substantial involvement of more than i%+y f40-f percent during 
each year after certification or prior recertification shall be 
made in accordance with the standards set forth in rule 6-7.3(b). 

(b) The applicant must demonstrate 
completedion of at least -y f i-v-e f125-f hours of 
approved continuing legal education since the filing of the last 
application for da+e-e€ certification. This requirement shall be 
satisfied by the applicant's participation in continuing legal 
education approved by The Florida Bar pursuant to rule 
6-7.3(d)(l) through ( 6 ) .  

(dc) An applicant for recertification shall submit the 
names and addresses of f3$ cnrrent ly  h z r S  Certifi- 
---*-a individuals who are active in estate 
planning and probate including but not limited to lawyers, trust 
officers, certified public accountants, and judges who are 
familiar with h i s  3;' f ; ~  the applicant's practice, excluding 

persons who - are currently employed by or practice in the 
applicant's law firm, who can attest to the applicant's 
reputation for ability ef rofessional competence 
and substantial involvement -in the fiel: of estate planning and 
probate law t9wmqhe& durinq the peri.od since the last date of 
certification. The board of legal specialization and education 
a-& or the estate planning and probate certification committee 

. .  

__ 
' . solicit references from persons other than bemd 

certifid- those submitted by the applicant in such cases 
may - 
as they deem appropriate. The board of legal specialization and 
education a& or the estate planning and probate certification 
committee may also make such additional inquiries as +hey it 
deems appropriate. 

. .  

(d) The board of legal specialization and education may 
deny certification based upon any information received from 

referenced in paragraph (c), above. - 
.I-- -a= --a=--- 

" I  L+IkLb ,  -we the peer review or from any individual 
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(e) If, after reviewing the material submitted by an 
applicant for recertification, tLk b-rd sf l zgc l  z p e c i c i l i ~ c i t i o ~  

probate certification committee determines the applicant may not 
meet the standards iff for estate planning-and probate +.Etw 
certification establism under this chapter, -w 
certification committee may require, as a condition of 
recertification, that the applicant pass a - ~  - the examination given 
by the k r d  s5 l c g z l  3 p c c i ; l i ~ ~ G t  im estate 
planning and probate certification committee to new applicants. 

b U L A U  
--.I-. - d and the peer review, the estate planning and 

- . -  .-. - 
U A A L I  11 L L I W l 1  u F& the estate planning and probate 



6-10. CONTINUING LEGAL EDUCATION REQUIREMENT RULE 

RULE 6-10.1 CONTINUING LEGAL EDUCATION REQUIREKENT 

(a) Preamble. It is of primary importance to the public 
and to the members of The Florida Bar that attorneys continue 
their legal education throughout the period of their active 
practice of law. To accomplish that objective, each member of 
The Florida Bar (hereinafter referred to as "member") shall meet 
certain minimum requirements for continuing legal education. 

(b) Effective Date. Continuing legal education 
requirements established by this rule shall become effective on 
January 1, 1988. 

(c) Reporting Requirement. Each member except those exempt 
under rule 6-10.3(~)(4) and (5) shall report compliance with 
continuing legal education requirements in the manner set forth 
in the policies adopted for administration of this plan. 

(d) Fees. The board of governors of The Florida Bar may 
require a reasonable fee to be paid to The Florida Bar in 
connection with each member's report concerning compliance with 
continuing legal education requirements. 

(e) Rules. The board of legal specialization and education 
of The Florida Bar shall adopt policies necessary to implement 
continuing legal education requirements subject to the approval 
of the board of governors. 
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RULE 6-10: 2 ADMINISTRATI N 

(a) Board of Legal Specialization and Education. The board 
of legal specialization and education shall administer the 
continuing legal education requirements as herein provided. Any 
member affected by an adverse decision of the board of legal 
specialization and education may appeal as provided in rule 

(b) Delegation of Authority. The board of legal 

-6 2.l .C. 6-10.5. 

specialization and education may delegate to the staff of The 
Florida Bar any responsibility set forth herein, except that of 
granting a waiver or exemption from continuing legal education 
requirements. 

(c) Scope of Board of Legal Specialization and Education 
Activities. The board of legal specialization and education 
shall cooperate with and answer inquiries from staff pertaining 
to continuing legal education requirements and make 
recommendations to the board of governors concerning continuing 
legal education requirements, including but not limited to: 

(1) Approved education courses; 

(2) Approved alternative education methods; 

( 3 )  Number of hours credit to be allowed for various 
education efforts; 

(4) Established educational standards for satisfaction 
and completion of approved courses; 

(5) 
approved for credit under continuing legal education 
requirements; 

Additional areas of education and/or practice 

( 6 )  Modification or expansion of continuing legal 
education requirements;. 

pertaining to continuing legal education requirements; 
(7) Adoption of additional standards or regulations 

(8) Amount of reporting or delinquency fees; and 

(9) General administration of continuing legal 
education requirements. 

(d) Maintenance of Records. The Florida Bar shall maintain 
a record of each member's compli'ance or noncompliance with 
continuing legal education requirements. 
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6-10.3 MINIMUM CONTINUING LEGAL EDUCATION STANDARDS 

(a) Applicability. Every member except those exempt under 
rule 6-10.3(~)(4) and (5) shall comply and report 
compliance with the continuing legal education requirement4 

h 

(b) Minimum Hourly Continuing Legal Education Requirements. 
Each member shall complete a minimum of +k&ky f30-f credit hours 
of approved continuing legal education activity every &keee f-3j 
years. Two # of the hours must be in the area of legal ethics. 

( c ) Exempt ions. 

(1) Active military service. 

(2) Undue hardship. 

(3) Nonresident members not delivering legal services 
or advice on matters or issues governed by Florida law. 

(4) Members of the full-time federal judiciary who are 

(5) Justices of the f+Gr ick Supreme Court of Florida 
and judges of the district courts of appeal, circuit and county 
courts and such other judicial officers and employees as may be 
designated by the Supreme Court. 

prohibited from engaging in the private practice of law. 

( 6 )  Inactive members of The Florida Bar. 

(d) Course Approval. Course approval €e~-eed+t? ' shall be 
sst forth in policies adopted pursuant to this rule. & , 

4-I..,4- especial policies shall be adopted for cOurses 

s d  . .  pcl;e;23 shall exempt such cnurses from any course approval fee 
and may exempt such s-aM ceurses from other requirements as 
determined by the board of legal specialization and education. 

by governmental agencies for employee attorneys7 which 

(e) Accreditation of Hours. Accredi.tation shall be as set 
forth in the policies adopted pursuant to this rule. If a ceurse 
is presented or sponsored by or has received credit approval from 
an organized state bar (whether integrated or voluntary), such 
course shall be deemed an approved course for'purposes of this 
rule. - 2 --haa.t k rq&* 

given full-time government employees for courses presented by 
governmental agencies. Application for credit approval may be 
submitted by the full-time government attorney before or after 
attendance, without charge. 

(f) ,Full-time Government Employees. Credit hours shall be 
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(q) Skills Training Preadmission. The board of legal 
specialization and education may approve for CLER credit a basic 
skills or entry level training program developed and presented by 
a governmental entity. If approved, credit earned through 
attendance at such course, within 8 months prior to admission to 
The Florida Bar, shall be applicable under rule 6-10.3(b). 
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RULE 6-10 .4  REPORTING REQUIREMENTS 

( a )  Reports R e q u i r e d .  Each member except those exempt 
under rule 6-10.3(~)(4) and (5) shall file a report showing 
compliance or noncompliance with - the continuing 'legal education 
requirements. Such report shall be in the form prescribed by the 
board of legal specialization and education. 

( b )  T i m e  For Filing. The report shall be filed with The 
Florida Bar no later than the last day of such member's 
applicable reporting period as set forth in the rules and 
regulations. 
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RULE 6-10.5 a DELINQUENCY AND APPEAL 

(a) 1 Delinquency. If a member 
fails to complete and re ort the minimum required continuing 
legal education hours by t e er?d of the applicable reporting 
period, the member shall be deemed delinquent in accordance with 
rule 1-3.6 of the Rules Regulating The Florida Bar. VM 

" h l l  LA A L -  - I 
. .  " - -* L A  

L U A  L L  J J b  U . u ~ U u V  L L L L  yrul' LV 
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(&) Appeal to the Board of Governors. A member deemed . .  delinquent $ e c i Z ; x l  c;f thc  b e a - ~ ~ e q z l  s w w , i  zad 
e&e&&e~ may be appealed to the board of governors of The 
Florida Bar. Appeals to the board of governors shall be governed 
by the policies promulgated under these rules. 

the board of governors may be appealed by the affected member to 
the Supreme Court of Florida. Appeals to the €court shall be 
governed by the policies promulgated under these rules. 

(€2) Appeal to the Supreme Court of Florida. A decision of 

(gd) Exhaustion of Remedies. A member must exhaust each of 
the remedies provided under these rules in the order enumerated 
before proceeding to the next remedy. 

(he) Tolling T h e  for  Compliance. An appeal shall toll: the 
time a member has for showing compliance with continuing legal 
education requirements. 
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RULE 6-10.6 REINSTATEMENT 

Any member deemed delinquent gtt̂ "̂ "T'̂ A++m+&e p r a c t i c z  zf 
h - w  for failure to meet - the continuing legal education 
requirements may be reinstated by the executive director ha&-& 

upon a showing that the noncompliance has been 
corrected and upon payment to The Florida Bar of a uniform 
reinstatement fee, as established by the board of governors. 
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RULE 6-10.7 CONFIDENTIALITY 

Unless directed otherwise by the Supreme Court of Florida, 
the files, records and proceedings of the board of legal 
specialization and education, as they relate to 9r arise out of 
any failure of a member to satisfy the continuing legal education 
requirements, shall be deemed confidential and shall not be 
disclosed, except in the furtherance of the duties of the board 
of legal specialization and education or upon request of the 

or otherwise produced in proceedings under these rules. 
herein shall be construed to prohibit The Florida Bar from 
advising that a member has been suspended from the active 
practice of law for failure to meet continuing legal education 
requirements. 

i member, in writing, or as they,may be introduced in the evidence 
Nothing 

w 
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RULE 6-10.8 DISCIPLINARY ACTION 

The board of legal specialization and education may refer 
misrepresentation of a material fact concerning compliance with 
or exemption from continuing legal education requirements for 
disciplinary proceedings under chapter 3 or chapter 4 of the 
Rules Regulating The Florida Bar. 

P 
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CHAPTER 7. CLIENTS' SECURITY FUND RULES 

7 - 4 .  AMENDMENTS. 

RULE 7-4.1 GENERALLY 

The Clients' Security Fund Rules may be amended in 
accordance with rule M 1-12.1. 
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CHAPTER 9. GROUP AND PREPAID LEGAL S E R V I C E S  RULES 

9 - 4 .  AMENDMENTS 

RULE 9 - 4 . 1  GENERALLY 

R u l e s  governing group and prepa id  l e g a l  s e r v i c e s  may be 
amended i n  accordance wi th  r u l e  &+€I 1 - 1 2 . 1 .  

. 
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Consolidated Cases of Original Proceeding - Rules Regulating The 
Florida Bar 

Benjamin H. Hill, 111, President, The Florida Bar, Tampa, 
Florida; Alan Dimond, President-elect, The Florida Bar, Miami, 
Florida; John F.  Harkness, Jr., Executive Director, The Florida 
Bar, Tallahassee, Florida; Scott L. Baena, Chairman, Rules and 
Bylaws Committee, Miami,. Florida; John A .  Boggs, Diector of 
Lawysr Regulation, The Florida Bar, Tallahassee, Florida; Donald 
J. Sasser, Chairman, Board of Legal Specialization and Education, 
West Palm Beach, Florida; and Timothy P. Chinaris, Ethics 
Counsel, The Florida Bar, Tallahassee, Florida, 

’ 
t 

for Petitioner 
I 

Judith S. Waldman and Joseph W. Little, Gainesville, Florida; and 
John A.  Weiss, Professional Ethics Committee of The Florida Bar, 
Tallahassee, Florida, 

Responding 

I 
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