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PRELIMINARY STATEMENT 

R e f e r e n c e s  t o  t h e  record on appeal shall be designated 

by ( R - X X ) ,  wi th  t h e  X X  representing the page of the r e c o r d  

cited as numbered by the Clerk of C o u r t .  R e f e r e n c e s  t o  

e x h i b i t s  are d e s i g n a t e d  by (Ex. # ) ,  with t h e  # representing 

t h e  e x h i b i t  as numbered a t  t h e  trial of this cause ,  by t h e  

C l e r k  of Court .  

- x i  - 



STATEMENT OF THE CASE 

On April 5 ,  1990, a fifteen count indictment was filed 

in the Circuit Court of the Tenth Judicial Circuit in and 

for P o l k  County, Florida, wherein Appellant, GEORGE JAMES 

TREPAL, was charged with the following offenses: 

Count I : 

Count 11: 

Count 111: 

Count IV: 

Count V: 

Count VI : 

count VII : 

Count VIII: 

Count IX: 

Count X : 

The first degree, premeditated death of 
Peggy Carr, effected through the use of 
poison, to wit: thallium; 

The attempted first degree, premeditated 
death of Arlie Duane Dubberly effected 
through the use of poison, to wit: thallium; 

The attempted first degree, premeditated 
death of Parealyn Travis Carr effected 
through the use of poison, to wit: thallium; 

The attempted first degree, premeditated 
death of Parealyn (Pye) Carr effected 
through the use of poison, to wit: thallium; 

The attempted first degree, premeditated 
death of Kasey Bell effected through the 
use of poison, to wit: thallium; 

The attempted first degree, premeditated 
death of Gelena Bell effected through the 
use of poison, to wit: thallium; 

The attempted first degree, premeditated 
death of Tammy Carr effected through the 
use of poison, to wit: thallium; 

The poisoning of food or drink with thallium 
with the intent to kill or injure another 
person, to wit: Peggy Carr; 

The poisoning of food or drink with thallium 
with the intent to kill or injure another 
person, to wit: Arlie Duane Dubberly; 

The poisoning of food or drink with thallium 
with the intent to kill or injure another 
person, to wit: Parealyn Travis Carr; 

- 1 -  



Count X I :  The p o i s o n i n g  of food  o r  d r i n k  w i t h  t h a l l i u m  
w i t h  t h e  i n t e n t  t o  k i l l  o r  i n j u r e  a n o t h e r  
p e r s o n ,  t o  w i t :  P a r e a l y n  (Pye) C u r ;  

The p o i s o n i n g  of food o r  d r i n k  w i t h  t h a l l i u m  
w i t h  t h e  i n t e n t  t o  k i l l  o r  i n j u r e  a n o t h e r  
p e r s o n ,  t o  w i t :  Kasey B e l l ;  

Count X I I I :  The p o i s o n i n g  of food o r  d r i n k  w i t h  t h a l l i u m  
w i t h  t h e  i n t e n t  t o  k i l l  o r  i n j u r e  a n o t h e r  
p e r s o n ,  t o  w i t :  Gelena Bell; 

The p o i s o n i n g  of food o r  d r i n k  w i t h  t h a l l i u m  
w i t h  t h e  i n t e n t  t o  k i l l  o r  i n j u r e  a n o t h e r  
p e r s o n ,  t o  w i t :  Tammy Carr; 

t o  w i t :  s o f t  d r i n k s ,  w i t h  t h a l l i u m  (R4415-4423). 

Count X I I :  

Count X I V :  

Count XV: The c o n t a m i n a t i o n  of a consumer p r o d u c t ,  

On May 1, 1 9 9 0 ,  A p p e l l a n t  f i l e d  a Motion t o  D i s m i s s  where in  

he  contended  t h a t  t h e  i n d i c t m e n t  f a i l e d  t o  s e t  f o r t h  s u f f i c i e n t  

f ac t s  upon which t o  p r e d i c a t e  t h e  enumerated c h a r g e s  (R-4565). 

A p p e l l a n t ' s  mot ion  w a s  d e n i e d  (R-4566). However, it w a s  

d i s c o v e r e d  t h a t  t h e  f i r s t  c o u n t  of t h e  i n d i c t m e n t  i n c o r r e c t l y  

stated t h e  t imeframe f o r  t h e  o f f e n s e  of f i r s t  d e g r e e  murder 

as  t o  Peggy C a r r .  Accord ing ly ,  t h e  matter w a s  r e s u b m i t t e d  

t o  t h e  grand j u r y  and ,  on May 1 0 ,  1 9 9 0 ,  a n  amended i n d i c t m e n t  

w a s  r e t u r n e d  a g a i n s t  A p p e l l a n t  (R4584-4592). 

O n  August 2 ,  1 9 9 0 ,  A p p e l l a n t  f i l e d  a motion t o  s u p p r e s s  

c e r t a i n  e v i d e n c e ,  t o  w i t :  a s m a l l  brown b o t t l e  and t h e  

c o n t e n t s  t h e r e o f ,  r e f e r r e d  t o  th roughou t  t h e  remainder  of 

t h e  l i t i g a t i o n  as " Q - 2 0 6 "  (R4637-4639). An amended motion 

t o  s u p p r e s s  w a s  f i l e d  on  August 1 7 ,  1 9 9 0 .  The motion 

a d d r e s s e d  t h e  s a m e  itern of e v i d e n c e ,  

t h a t  t h e  ev idence  should  b e  s u p p r e s s e d  because  i t  w a s  s e i z e d  

to w i t :  Q-206, and a l l e g e d  

- 2 -  



without a warrant from a closed drawer in an old chest of 

drawers located in the detached garage of Appellant's 

home (R4666-4670). 

Appellant's amended motion to suppress came on to be 

heard on the 27th day of August, 1990, before the Honorable 

Dennis P. Maloney (R-4765). Special Agent Susan Goreck 

was called on behalf of Appellant while Detective Ernest 

Mincey was called by the State (R-4777; R - 4 8 3 1 ) .  Following 

completion of the testimony, the trial court took the 

motion under advisement (R-4878). On September 7 ,  1990, a 

written order was filed wherein the trial court denied 

Appellant's motion to suppress (R5087-5090). 

Trial by jury commenced on January 7, 1991, the 

Honorable Dennis P. Maloney presiding ( R - 3 ) .  At the 

conclusion of the State's case, Appellant moved for  the 

entry of a Judgment of Acquittal ( R - 4 0 7 6 ) .  The motion 

addressed two alternate interpretations of the evidence 

against Appellant. First, Appellant argued that the 

evidence was purely circumstantial and did not exclude 

every reasonable hypothesis of innocence (R-4076). 

Specifically, Appellant maintained that it would be 

necessary to pyramid inferences in order f o r  the jury to 

render a conviction (R4073-4080). Second, Appellant 

argued that the evidence failed to establish the element 

of premeditation (R-4094). That is, even if the evidence 

- 3 -  



w a s  l e g a l l y  s u f f i c i e n t  t o  e s t a b l i s h  t h a t  A p p e l l a n t  w a s  t h e  

i n d i v i d u a l  who p l a c e d  t h e  t h a l l i u m  i n  t h e  s o f t  d r i n k  b o t t l e s ,  

t h e  e v i d e n c e  w a s  l e g a l l y  i n s u f f i c i e n t  t o  e s t a b l i s h  t h a t  h e  

had done  so w i t h  t h e  i n t e n t  of c a u s i n g  d e a t h  (R4094-4098). 

The e v i d e n c e  would t h e r e b y  s u p p o r t  a c o n v i c t i o n  f o r  second 

d e g r e e  murder  or m a n s l a u g h t e r ,  b u t  would n o t  s u p p o r t  a 

c o n v i c t i o n  for f i r s t  d e g r e e  murder .  

A p p e l l a n t ' s  mo t ion  was c o n s i d e r e d  and d e n i e d  ( R - 4 1 2 1 ) .  

A p p e l l a n t  t h e n  r e s t e d  w i t h o u t  p r e s e n t i n g  any  f u r t h e r  e v i d e n c e  

( R - 4 1 2 2 ) .  His renewed Motion f o r  Judgment  of A c q u i t t a l  w a s  

a l so  d e n i e d  ( R - 4 1 2 2 ) .  On F e b r u a r y  5 ,  1 9 9 1 ,  t h e  j u r y  r e t u r n e d  

v e r d i c t s  of g u i l t y  as t o  a l l  c o u n t s  of t h e  amended i n d i c t m e n t  

(R5475-5490). P e n a l t y  p h a s e  was conduc ted  on F e b r u a r y  7 ,  1 9 9 1  

( R - 4 3 6 7 ) .  

a s e n t e n c e  of d e a t h  ( R - 4 4 0 9 ) .  On March 6 ,  1 9 9 1 ,  t h e  t r i a l  

By a vote of n i n e  t o  t h r e e ,  t h e  j u r y  recommended 

j u d g e  imposed t h e  f o l l o w i n g  s e n t e n c e s :  

Count 1: Death 

Counts  2 t h r o u g h  15:  T h i r t y  y e a r s  i n  p r i s o n  as t o  e a c h  
c o u n t ,  t h e  s e n t e n c e s  b e i n g  
s t r u c t u r e d  so as t o  r e s u l t  i n  a 
n i n e t y  y e a r ,  c o n c u r r e n t  s e n t e n c e  
(R5554-5555).  

W r i t t e n  f i n d i n g s  i n  s u p p o r t  of t h e  i m p o s i t i o n  o f  t h e  d e a t h  

p e n a l t y  w e r e  f i l e d  by t h e  t r i a l  judge  on March 6 ,  1 9 9 1  (R5549- 

5 5 5 6 ) .  The t r i a l  c o u r t  d e t e r m i n e d  t h a t  t h r e e  s t a t u t o r y  

a g g r a v a t i n g  c i r c u m s t a n c e s  w e r e  p roven  beyond any  r e a s o n a b l e  

d o u b t ,  t o  w i t :  

1. The d e f e n d a n t  w a s  p r e v i o u s l y  c o n v i c t e d  of 

a n o t h e r  c a p i t a l  f e l o n y  o r  a f e l o n y  i n v o l v i n g  t h e  u s e  o r  

t h r e a t  of v i o l e n c e  t o  t h e  person. 
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2 .  The d e f e n d a n t  knowingly c r e a t e d  a great risk 

of d e a t h  t o  many p e r s o n s .  

3. The c a p i t a l  f e l o n y  w a s  a homicide and w a s  

committed i n  a co ld ,  c a l c u l a t e d ,  and p r e m e d i t a t e d  manner 

w i t h o u t  any p r e t e n s e  of mora l  o r  l e g a l  j u s t i f i c a t i o n  ( R 5 5 4 9 -  

5 5 5 0 ) .  

The c o u r t  found one s t a t u t o r y  and f o u r  n o n s t a t u t o r y  

m i t i g a t i n g  f a c t o r s ,  t o  w i t :  

1. T h e  d e f e n d a n t  h a s  no s i g n i f i c a n t  h i s t o r y  o f  

p r i o r  c r i m i n a l  a c t i v i t y .  

2 .  The d e f e n d a n t ' s  p e r s o n a l  l i f e  h a s  been  

c h a r a c t e r i z e d  by good and l o v i n g  r e l a t i o n s h i p s .  

been  o b e d i e n t  t o  h i s  p a r e n t s  and has been p a r t  of a happy 

marriage f o r  over t e n  y e a r s .  

H e  has always 

3. The d e f e n d a n t  i s  an  i n t e l l i g e n t  man who h a s  

s h a r e d  h i s  e x p e r t i s e  w i t h  o t h e r s  t h rough  v a r i o u s  a r t i c l e s .  

4 .  T h e  d e f e n d a n t ' s  a d j u s t m e n t  t o  t h e  p r i s o n  sys tem 

i n  1975 w a s  e x c e p t i o n a l  and he f r e e l y  p a r t i c i p a t e d  i n  

programs d e s i g n e d  t o  ass is t  o t h e r  inmates .  

5. The d e f e n d a n t ' s  n a t u r e  i s  s h y ,  q u i e t ,  p o l i t e ,  

and amiable .  He i s  gene rous  t o  o t h e r s  and behaved 

r e s p e c t f u l l y ,  Numerous f r i e n d s  s u p p o r t e d  him th roughou t  t h e  

p r o c e e d i n g s  and are convinced  t h a t  a n  i n j u s t i c e  h a s  been  done 

i n  t h i s  case (R5551-5553). 

Notice of Appeal w a s  f i l e d  on March 2 2 ,  1 9 9 1  (R5559-5560). 
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The O f f i c e  of t h e  Public Defender was appo in ted  t o  r e p r e s e n t  

Appellant for appeal  purposes on March 4, 1 9 9 1  (R-5533) .  

Undersigned c o u n s e l  w a s  subsequently appo in ted  by Court 

Order  d a t e d  July 2 3 ,  1 9 9 1  ( R - 5 5 7 1 ) .  
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STATEMENT OF THE FACTS 

P a r e a l y n  "Pye" C a r r  and Margare t  Smith were m a r r i e d  i n  

1 9 6 7  (R-3585) .  U n t i l  t h e i r  d i v o r c e  i n  1 9 8 6 ,  t h e y  l i v e d  a t  

2690 A l t u r a s  Road, A l t u r a s ,  P o l k  County,  F l o r i d a  ( R - 3 5 8 6 ) .  

Pye C a r r  m e t  Peggy Dubberly i n  1 9 8 7  and m a r r i e d  h e r  i n  March 

of 1988 ( R - 1 9 7 8 ) .  Fo l lowing  t h e i r  m a r r i a g e ,  t h e y  moved 

i n t o  Pye Car r ' s  home i n  A l t u r a s ,  F l o r i d a  (R-1680). Pye's 

s o n ,  T r a v i s ,  and Peggy ' s  s o n ,  Duane Dubberly,  a l s o  l i v e d  i n  

t h e  house (R-1586). 

I n  t h e  e a r l y  1 9 8 0 ' s ,  A p p e l l a n t ,  GEORGE TREPAL, and 

his w i f e ,  D r .  Diana C a r r ,  purchased  t h e  p r o p e r t y  a d j o i n i n g  

Pye C a m ' s  p r o p e r t y  f r o m  Leland Young ( R - 3 6 8 2 ) .  D r .  C a r r  

w a s  n o t  r e l a t e d  t o  t h e  Pye C a r r  f a m i l y .  The T r e p a l  home 

w a s  a t  l ea s t  7 0  y e a r s  o l d ,  and a g a r a g e  l o c a t e d  on t h e  

p r o p e r t y  w a s  a t  l e a s t  4 0  y e a r s  o l d  ( R - 3 6 8 5 ) .  The homes w e r e  

l o c a t e d  i n  o r a n g e  groves and were e s s e n t i a l l y  i s o l a t e d  ( E x .  # 6 ) .  

I n  March of 1 9 8 8 ,  Pye  C a r r  c o n v e r t e d  a g a r a g e  l o c a t e d  

on h i s  p r o p e r t y  i n t o  a n  apa r tmen t  (R-1721;  R - 3 6 2 2 ) .  The 

apa r tmen t  w a s  l o c a t e d  a l m o s t  d i r e c t l y  between t h e  T r e p a l  

and Carr r e s i d e n c e s ,  and t h e  C a r r  homestead w a s  sur rounded 

by a c h a i n  l i n k  fence ( E x .  #lo; R - 3 8 6 2 ) .  The g a r a g e  

apa r tmen t  was occup ied  c o n t i n u o u s l y  by Pye Carr's t w o  

d a u g h t e r s ,  Gelena Shiver and Tammy Reed, and by h i s  

g r a n d d a u g h t e r ,  Kasey Bell (R-1613). I n  a d d i t i o n ,  G e l e n a ' s  

ex-husband, Ron C h e s t e r ,  a l so  r e s i d e d  i n  t h e  apa r tmen t  

between J u n e  and September of 1988 ( R - 3 6 4 8 ) .  The occupan t s  

of t h e  apa r tmen t  used t h e  "main" house ( R - 3 6 5 7 ) .  
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The S t a t e  sough t  t o  i n t r o d u c e  ev idence  th roughou t  t h e  

t r i a l  t h a t  t h e  r e l a t i o n s h i p  between t h e  T r e p a l  f a m i l y  and t h e  

C a r r  f a m i l y  w a s  v o l a t i l e .  I n  f a c t ,  most of t h e  i n c i d e n t s  

w e r e  innocuous.  They invo lved  s i t u a t i o n s  where A p p e l l a n t  

and h i s  w i f e  would become u p s e t  because  t h e i r  ca t s  were 

b e i n g  chased  by t h e  C a r r  dogs o r  when t h e  C a r r  c h i l d r e n  

would r i d e  t h e i r  t h ree -whee le r s  on t h e  T r e p a l  p r o p e r t y  ( R - 3 6 7 0 ) .  

There w a s  no ev idence  of any c o n f r o n t a t i o n s  over t h e s e  e v e n t s .  

R a t h e r ,  o n l y  two c o n f r o n t a t i o n s  between t h e  f a m i l i e s  were 

documented, b u t  t h e  S t a t e  produced t e n  w i t n e s s e s  t o  t e s t i f y  

t o  t h e  same two e v e n t s  (R-3576;  3593 ;  3 5 9 7 ;  3 6 0 0 ;  3 6 3 9 ;  3 6 4 8 ;  

3 6 5 8 ;  3661 ;  3 6 6 4 ;  3 6 7 1 ) .  

One of t h e  arguments  d i d  n o t  i n v o l v e  A p p e l l a n t ,  b u t  

o c c u r r e d  between Peggy Carr and Diana C a r r  when Diana 

complained abou t  Peggy's c h i l d r e n  p l a y i n g  t h e i r  mus ic  t o o  

l o u d l y  ( R - 3 5 9 7 ) .  The second i n c i d e n t  o c c u r r e d  between 

A p p e l l a n t  and Pye C a r r .  On t h i s  o c c a s i o n ,  Pye,  h i s  s o n ,  and 

some f r i e n d s  w e r e  working on a car. 

" p a r t y "  t a p e  t h a t  c o n t a i n e d  obscene  j o k e s  and language .  I t  

w a s  b e i n g  p l ayed  l o u d l y  and A p p e l l a n t  complained t o  Pye 

abou t  t h e  volume of t h e  t a p e  ( R - 3 5 9 3 ;  R-3671) .  A f t e r  t h i s  

d i s c u s s i o n ,  A p p e l l a n t  became angry  and d i s c o n n e c t e d  t h e  hose  

t h a t  s u p p l i e d  water from A p p e l l a n t ' s  w e l l  t o  t h e  C a r r  

household  (R-3671)  1. 

They w e r e  p l a y i n g  a 

I l n t e r e s b i n g l y  , t h i s  t e s t imony  d i r e c t l y  c o n t r a d i c t s  Pye 
C a r r ' s  p r e v i o u s  t e s t imony  t h a t  it w a s  A p p e l l a n t ' s  w e l l  t h a t  
was i n o p e r a b l e  and t h a t  A p p e l l a n t  w a s  r e c e i v i n g  h i s  w a t e r  
from t h e  Carr w e l l  ( R 1 7 0 8 - 1 7 1 0 ) .  The S t a t e  emphasized t h i s  
f a c t  i n  a n  e f f o r t  t o  s u g g e s t  t h a t  A p p e l l a n t ' s  a p p a r e n t  l a c k  
of  conce rn  o v e r  t h e  s o u r c e  of h i s  water somehow meant t h a t  
he  knew where t h e  p o i s o n  t h a t  a f f e c t e d  t h e  C a r r  f a m i l y  came from. 
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I n  June  of 1988,  Pye C a r r  r e c e i v e d  a l e t t e r  i n  t h e  m a i l  

t h a t  w a s  postmarked June  1 4 ,  1988 ( R - 1 7 1 8 ) .  The l e t t e r  s ta ted :  

You and a11 your so-called 
f a m i l y  have two weeks t o  
move o u t  o f  F l o r i d a  f o r e v e r  
o r  e l se  you w i l l  all d ie .  
T h i s  i s  no j o k e  ( R - 1 5 9 5 ) .  

The o r i g i n  o f  t h e  n o t e  w a s  never  de t e rmined ,  b u t  t h e  S t a t e  

a t t e m p t e d  t o  l i n k  A p p e l l a n t  t o  t h e  no te  because  of a s i m i l a r i t y  

i n  language  of t h e  n o t e  t o  s t a t e m e n t s  t h a t  A p p e l l a n t  made t o  

D e t e c t i v e  Mincey ( R - 2 0 7 7 ) .  I n v e s t i g a t i o n  by t h e  F B I  f a i l e d  

t o  f i n d  any s tamps ,  p a p e r  I c u t t i n g  u t e n s i l s ,  t y p e w r i t e r s ,  

o r  any o t h e r  o b j e c t  o r  e v i d e n c e  t h a t  demonst ra ted  a nexus 

between A p p e l l a n t  and t h e  n o t e  (R3768-3771) .  

During t h e  week of October  1 6 ,  1 9 8 8 ,  Pye Carr took a 

week of his v a c a t i o n  from h i s  employment as a mining supe r -  

i n t e n d e n t  a t  E s t e c h  (R1681-1682). Both T r a v i s  C a r r  and 

Duane Dubberly were w i t h  Pye around t h e  house  t h a t  week 

because  b o t h  of them had dropped o u t  of s c h o o l  (R-1685). 

They were working on v a r i o u s  p r o j e c t s  and had been g i v e n  t h e  

ass ignment  of p a i n t i n g  t h e  apa r tmen t  ( R - 1 9 8 5 ) .  A l s o  p r e s e n t  

a round t h e  house were Gelena Shiver who worked t h e  8 a . m .  t o  

5 p.m. s h i f t  at Kaplan I n d u s t r i e s ,  Pegqy C a r r ,  w h o  worked 

from 6 a.m. t o  2 p.m. a t  Nicholas R e s t a u r a n t ,  and Tamrny Reed, 

who worked a t  Polk  Genera l  H o s p i t a l  from 8 a . m .  t o  4 p . m .  

(R-1631). 

On Thursday,  October  2 0 ,  1 9 8 8 ,  Pye C a r s  l e f t  A l t u r a s  

w i t h  t h r e e  of h i s  f r i e n d s  f o r  a h u n t i n g  t r i p  i n  South 
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C a r o l i n a  (R1682-1683). T r a v i s  and Duane remained beh ind  i n  

o r d e r  t o  f i n i s h  t h e i r  ass ignment  of p a i n t i n g  t h e  apa r tmen t  

( R - 1 6 8 5 ) .  The o t h e r  i n d i v i d u a l s  i n  t h e  ex tended  household  

wen t  a b o u t  t h e i r  a f f a i r s  as u s u a l .  With t h e  e x c e p t i o n  of 

20 t o  30 m i n u t e s  on Thursday,  October  2 0 ,  1988, and 20 t o  

30 m i n u t e s  on F r i d a y ,  October  2 1 ,  1 9 8 8 ,  t h e  C a r r  home w a s  

never  una t t ended .  On t h o s e  two o c c a s i o n s ,  Travis and Duane 

went t o  Nicholson  Supply t o  pu rchase  p a i n t  (R-3165; R-15931, 

A l s o  d u r i n g  t h i s  week, A p p e l l a n t  s p e n t  t h e  m a j o r i t y  of t i m e  

a t  h i s  o f f i c e  i n  Winter  Haven, F l o r i d a ,  p r e p a r i n g  f o r  a 

computer conven t ion  i n  Or lando,  F l o r i d a  ( R - 3 2 8 7 ) .  

On S a t u r d a y ,  October  2 3 ,  1988, Peggy C a r r  began t o  

m a n i f e s t  symptoms of a n  unknown i l l n e s s  ( R - 1 6 5 4 ) .  She w a s  

a d m i t t e d  t o  Bartow Memorial H o s p i t a l  t h e  f o l l o w i n g  day and 

remained t h e r e  u n t i l  Thursday,  October  2 7 ,  1988 ( R - 1 7 9 7 ) .  

She w a s  d i s c h a r g e d  and r e t u r n e d  home where h e r  c o n d i t i o n  

failed t o  improve (R-1806). Both  T r a v i s  and Duane also 

s t a r t e d  t o  e x h i b i t  symptoms s i m i l a r  t o  t h o s e  e x p e r i e n c e d  

by Peggy C a r r  (R-1805). On October  30, 1988, Peggy w a s  

t r a n s p o r t e d  by ambulance t o  Winter  Haven H o s p i t a l  (R-1869). 

P u r s u a n t  t o  med ica l  a d v i c e ,  b o t h  T r a v i s  and Duane w e r e  

t r a n s p o r t e d  t o  t h e  h o s p i t a l  t h e  s a m e  even ing  and a d m i t t e d  

(R-1834). 

D r .  T .  Richard  H o s t l e r ,  a s p e c i a l i s t  i n  neu ro logy ,  

t r e a t e d  t h e  C a m  f a m i l y  upon t h e i r  a r r i v a l  a t  Win te r  Haven 

H o s p i t a l  (R-1820; R - 1 8 3 4 ) .  Dr. H o s t l e r  immedia te ly  s u s p e c t e d  
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thallium poisoning and Hostler testified that any trained 

neurologist would have considered thallium poisoning based 

upon the symptoms exhibited by Peggy (R-1843). Within 24 

hours, the presence of thallium was confirmed ( R - 1 8 2 8 ) .  

Peggy Carr's condition progressively deteriorated. 

She lapsed into a coma within a week of h e r  e n t r y  into 

Winter Haven Hospital (R-1829). She remained on life 

support systems until March 3, 1989, when the systems were 

disconnected (R-1837). Travis and Duane remained in the 

hospital pending their recuperation and discharge (R1835- 

1837). Subsequent tests revealed the presence of thallium 

in the systems of Gelena S h i v e r ,  Kasey Bell, Pye C a r r ,  and 

Timothy Pacetti (R-3320) .  

Following the discovery that various members of the 

Carr family were exposed to thallium, numerous agencies 

became involved in the search f o r  the source of the 

element (R-1920; R-1982). Robert Tiller of HRS began 

taking numerous samples of substances from the Carr home 

for the purpose of analyzing them (R-1934). He a l s o  took 

36 to 40 swabs from areas inside both the home and the 

apartment (R-1933; R-1949). 

On November 23 ,  1988, while visiting the Carr home 

f o r  the fourth time, Carlton Layne of EPA suggested to 

Mr. Tiller that one or  two of the empty Coke bottles 

located throughout the house be tested f o r  residue (R-1994). 
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The Coke b o t t l e s  had been obse rved  by  Mr. T i l l e r  on h i s  

f i r s t  v i s i t  t o  t h e  r e s i d e n c e ,  but Pye C a n  had t o l d  him t h a t  

t h e  f a m i l y  o n l y  drank  Pepsi (R-1942). The full Coke b o t t l e s  

were l o c a t e d  under  t h e  c o u n t e r  on t h e  f l o o r  ( R - 1 9 4 5 ) .  

On December 2 ,  1 9 8 8 ,  D e t e c t i v e  Mincey l e a r n e d  from 

D r .  George Coppinger of HRS t h a t  t h a l l i u m  had been found i n  

t h e  washings t a k e n  from t h e  Coke b o t t l e s  and i n  a swab 

t a k e n  from under  t h e  s i n k  i n  t h e  apa r tmen t  ( R - 2 0 5 5 ;  R-2037). 

Based upon t h i s  d i s c o v e r y ,  t h e  i n v e s t i g a t i o n  became c r i m i n a l  

i n  n a t u r e  a t  t h a t  t i m e  (R-2055). D e t e c t i v e  Mincey r e t u r n e d  

t o  Pye's r e s i d e n c e  t o  s e c u r e  t h e  r ema in ing ,  f u l l  Coke 

b o t t l e s  and t h e  p i e c e s  of t h e  Coke b o t t l e  t h a t  he had 

broken  ( R - 2 0 5 9 ) .  These b o t t l e s  w e r e  l o c a t e d  on t h e  f l o o r  

under  a c o u n t e r  behind  a ga rbage  can .  I t  was a f a m i l y  

u n d e r s t a n d i n g  t h a t  t h i s  l o c a t i o n  w a s  a " h i d i n g "  p l a c e  used  

t o  keep  t h i n g s  from t h e  c h i l d r e n  ( R - 1 5 9 9 ;  R - 1 7 2 9 ) .  

I n f o r m a t i o n  conce rn ing  t h e  Coke bottles was l i m i t e d .  

The l o t  numbers r e f l e c t e d  where and when t h e  b o t t l e s  w e r e  

p roduced ,  b u t  t r a c i n g  them th rough  t h e  stream of commerce 

w a s  i m p o s s i b l e  ( R 3 1 2 9 - 3 1 3 2 ) .  The o n l y  i n f o r m a t i o n  a v a i l a b l e  

conce rn ing  t h e  s o u r c e  of t h e  Coke b o t t l e s  w a s  T r a v i s '  

r e c o l l e c t i o n  t h a t  he  had purchased  them from t h e  C i r c l e  K 

s t o r e  i n  A l t u r a s  one o r  two days  b e f o r e  g e t t i n g  s i c k  (R-1624). 

When t h i s  p a r t i c u l a r  p i e c e  of i n f o r m a t i o n  d i d  n o t  f i t  i n t o  

t h e  s c e n a r i o  adop ted  by t h e  a u t h o r i t i e s ,  t h e  p o l i c e  a t t e m p t e d  

t o  conv ince  T r a v i s  t h a t  h e  had n o t  made such  a pu rchase  ( R - 1 6 2 5 ) .  
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An examina t ion  of t h e  Tampa b o t t l i n g  p l a n t  and t h e  

method used t o  package t h e  b o t t l e s  s u g g e s t e d  t h a t  it would 

b e  i m p o s s i b l e  for e i g h t  randomly l a c e d  b o t t l e s  t o  end up i n  

t h e  s a m e  e igh t -pack  of Cokes (R3115-3118). However, due t o  

t h e  lack of s e c u r i t y  o r  c o n t r o l s  on t h e  t r a n s p o r t a t i o n  of 

t h e  b o t t l e s ,  t h e  p r o s p e c t  t h a t  t h e  b o t t l e s  had been tampered 

w i t h  a f t e r  t h e y  l e f t  t h e  b o t t l i n g  p l a n t  w a s  never exc luded  

(R-3037).  

T r i a l  and e r r o r  t e s t i n g  performed by Coca-Cola 

p e r s o n n e l  sough t  t o  i d e n t i f y  t h e  p a r t i c u l a r  t h a l l i u m  compound 

used i n  t h e  b o t t l e s .  I t  was l e a r n e d  t h a t  t h a l l i u m  one 

n i t r a t e ,  t h a l l i u m  phospha te ,  t h a l l i u m  s u l f a t e ,  and t h a l l i u m  

ma leana te  c o u l d  a l l  b e  p l a c e d  i n  s o l u t i o n  and t h e n  p u t  

i n t o  t h e  b o t t l e s  w i t h o u t  a l t e r i n g  t h e  appea rance  of t h e  

p r o d u c t  ( R - 3 4 0 5 ;  R-3426). However, t h a l l i u m  111 n i t r a t e  

caused  t h e  Coke t o  t u r n  brown and produced a p r e c i p i t a n t  

(R-3406). Subsequent  s c i e n t i f i c  a n a l y s i s  showed t h e  p r e s e n c e  

of t h e  n i t r a t e  i o n  ( R - 3 5 5 7 ) .  

a 

On D e c e m b e r  2 2 ,  1 9 8 8 ,  D e t e c t i v e  Mincey and FBI Agent 

Brad Brekke w e r e  conduc t ing  i n t e r v i e w s  i n  t h e  A l t u r a s  area 

when t h e y  obse rved  A p p e l l a n t  working n e a r  h i s  g a r a g e /  

workshop ( R - 2 0 7 3 ) .  They i d e n t i f i e d  themse lves  and asked  

if t h e y  cou ld  speak  t o  Appe l l an t .  H e  i n v i t e d  them i n t o  h i s  

home, b u t  immedia te ly  was c l a s s i f i e d  as unusua l  because  he  

c a r r i e d  t h e  p i e c e  of wood on  which he  w a s  working i n t o  t h e  

home w i t h  him ( R - 2 0 7 5 ) .  A p p e l l a n t  w a s  c o n s i d e r e d  t o  b e  
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a c t i n g  n e r v o u s l y  and i t  w a s  no ted  t h a t  he made a " c l u c k i n g "  

sound when h e  t a l k e d  ( R - 2 0 7 9 ) .  When asked  why anyone would 

want t o  p o i s o n  t h e  C a r r  f a m i l y ,  A p p e l l a n t  a l l e g e d l y  responded 

t h a t  pe rhaps  someone wanted them t o  move o u t  of t h e i r  

r e s i d e n c e  ( R - 2 0 7 7 ) .  Detect ive Mincey c o n s i d e r e d  t h i s  r e s p o n s e  

t o  b e  s i m i l a r  t o  t h e  t h r e a t e n i n g  n o t e  of J u n e ,  1 9 8 8  ( R - 2 0 7 7 ) .  

From t h a t  moment fo rward ,  A p p e l l a n t  w a s  c o n s i d e r e d  t o  be 

r e s p o n s i b l e  for t h e  p o i s o n i n g  and t h e  i n v e s t i g a t i o n  focused  

on him t o  t h e  v i r t u a l  e x c l u s i o n  of all o t h e r  p o s s i b i l i t i e s  

( R 3 0 1 1 - 3 0 2 4 )  

I n  o r d e r  t o  g e t  c l o s e r  t o  A p p e l l a n t  i n  a n  effort t o  

o b t a i n  i n c r i m i n a t i n g  i n f o r m a t i o n ,  S p e c i a l  Agent Susan Goreck 

of t h e  P o l k  County S h e r i f f ' s  O f f i c e  w a s  used i n  a n  undercover  

c a p a c i t y .  She l e a r n e d  t h a t  t h e  Mensa S o c i e t y  was s p o n s o r i n g  

a "Mensa Murder Weekend" i n  A p r i l ,  1 9 8 8 .  She wrote t o  

A p p e l l a n t ' s  wife w i t h  a r e q u e s t  t h a t  s h e  be p e r m i t t e d  t o  

a t t e n d  t h e  f u n c t i o n  ( R - 3 2 1 3 ) .  These weekends w e r e  sponsored  

by t h e  Mensa S o c i e t y  and c o n s i s t e d  of v a r i o u s  s c e n a r i o s  

i n v o l v i n g  murder.  The p a r t i c i p a n t s  assumed r o l e s  i n  t h e  

s c e n a r i o s  and t h e n  would a t t e m p t  t o  s o l v e  t h e  c r i m e s  based  

upon c l u e s  t h a t  w e r e  a v a i l a b l e  ( R - 3 2 2 1 ) .  

Under t h e  g u i s e  of S h e r r y  Guinn, Goreck assumed t h e  r o l e  

of a n  i n n o c e n t  b y s t a n d e r  a t  t h e  A p r i l  f u n c t i o n  ( R 3 2 1 4 - 3 2 1 5 ) .  

She m e t  and b e f r i e n d e d  A p p e l l a n t  and l e a r n e d  t h a t  he r e s e a r c h e d  

t h e  background ma te r i a l  f o r  t h e  weekend's  a c t i v i t i e s ,  which 

had been  w r i t t e n  by h i s  w i f e  ( R 3 2 2 4 - 3 2 2 5 ) .  She also l e a r n e d  
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t h a t  A p p e l l a n t  p lanned  t o  s e l l  h i s  house  i n  A l t u r a s  and 

move e i t h e r  t o  V i r g i n i a  o r  S e b r i n g ,  F l o r i d a  ( R - 3 2 3 1 ) .  

Based on t h i s  a d d i t i o n a l  i n f o r m a t i o n ,  Goreck m e t  

A p p e l l a n t  a t  h i s  home on A p r i l  1 9 ,  1 9 8 9 ,  under  t h e  p r e t e n s e  

t h a t  s h e  w a s  i n t e r e s t e d  i n  buying  t h e  p r o p e r t y  (R-3232). 

Goreck c o n t i n u e d  t o  deve lop  t h i s  r e l a t i o n s h i p  by  mee t ing  

w i t h  A p p e l l a n t  and t a k i n g  him on a p i c n i c  ( R 3 2 4 1 - 3 2 4 2 ) .  On 

December 7 ,  1 9 8 9 ,  Goreck s e n t  money o r d e r s  t o  A p p e l l a n t  f o r  

t h e  pu rpose  of r e n t i n g  t h e  A l t u r a s  home (R-3248). Through 

a c o n v e r s a t i o n  w i t h  A p p e l l a n t  on December 1 2 ,  1 9 8 9 ,  Goreck 

l e a r n e d  t h a t  A p p e l l a n t  and h i s  w i f e  had moved t o  S e b r i n g ,  

t h a t  s h e  c o u l d  move i n t o  t h e  A l t u r a s  house ,  but t h a t  h e r  

occupancy of t h e  home was l i m i t e d  due t o  some a d d i t i o n a l  

work t h a t  A p p e l l a n t  had t o  do i n  t h e  u p s t a i r s  bedroom ( R - 3 2 4 8 ) .  

Fo l lowing  t h e  c o n v e r s a t i o n  w i t h  A p p e l l a n t ,  Goreck and 

a s e a r c h  t e a m  went t o  A p p e l l a n t ' s  A l t u r a s  home. They took  

swabbings from t h e  home and s e a r c h e d  t h e  area f o r  anything 

of a n  e v i d e n t i a r y  n a t u r e  ( R - 3 2 4 9 ) .  During t h e  c o u r s e  of t h e  

s e a r c h ,  a s m a l l  brown b o t t l e  (Q-206)  w a s  found i n  t h e  closed 

drawer of a workbench l o c a t e d  i n  t h e  g a r a g e  ( R - 3 8 9 8 ) .  The 

b o t t l e  w a s  l i t e r a l l y  p a r t  of a r a t ' s  n e s t  (R-3900). The 

b o t t l e  w a s  s e i z e d  and s e n t  t o  t h e  FBI l a b o r a t o r y  where t h e  

powder c o n t a i n e d  t h e r e i n  was de termined  t o  be t h a l l i u m  one 

n i t r a t e  (R-3565). Numerous o t h e r  i t e m s  w e r e  s e i z e d  f r o m  t h e  

g a r a g e  and held by a w a s t e  d i s p o s a l  f i r m  pending  analysis 

( R - 3 7 3 0 ) .  
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Following Appellant's arrest in April, 1989, search 

warrants were obtained for both his Alturas residence and 

his Sebring residence ( R - 3 7 3 0 ;  R - 3 7 8 4 ) .  Among the items 

seized from the Sehring house were numerous chemistry books 

and equipment. There were also several items relating to 

poisons (R-3785;  R - 3 7 9 5 ;  R - 3 8 1 8 ) .  Various records of both 

Appellant and Dr. Carr were seized in an effort to demonstrate 

that either of them had procured thallium. None of the 

documents reflected that they had obtained thallium from 

any source ( R 3 7 6 3 - 3 7 6 4 ) .  

After the discovery of the thallium one nitrate in 

Q - 2 0 6 ,  Appellant w a s  charged with the poisoning episodes. 

At trial, the State introduced a plethora of photographs 

depicting Appellant's books, home, and equipment ( R - 3 7 8 5 ) .  

Several of the books which referenced thallium were also 

introduced into evidence (R-3789;  R-3791; R - 3 7 9 2 ) .  Evidence 

of the other toxic chemicals found in Appellant's home 

also was introduced ( R 3 8 7 7 - 3 8 8 7 ) .  However, there was no 

evidence that Appellant had obtained thallium from any 

source even assuming, arguendo, that the thallium in Q-206 

belonged to him. 

T o  overcome this gap in evidence, Richard Broughton 

and David Warren were called to testify. During a proffered 

statement, Broughton testified that he was a DEA agent 

assigned to North Carolina between 1979 and 1 9 8 1  ( R - 3 4 6 0 ) .  

He testified that Appellant was a chemist in an amphetamine 
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l a b  ( R - 3 4 6 3 ) .  H e  f u r t h e r  t e s t i f i e d  t h a t  t h a l l i u m  I11 n i t r a t e  

is used  i n  t h e  p r o d u c t i o n  of P-2-P, which,  i n  t u r n ,  i s  used 

i n  t h e  p r o d u c t i o n  of amphetamines (R-3463). I n  t h e  p r o d u c t i o n  

of P-2-P for u s e  i n  making amphetamines,  t h e  t h a l l i u m  I11 

n i t r a t e  f i l t e r s  o u t  and becomes t h a l l i u m  one n i t r a t e  ( R - 3 4 6 4 ) .  

David Warren t e s t i f i e d  i n  t h e  p r o f f e r  t h a t  h e  w a s  r e s p o n s i b l e  

for o b t a i n i n g  t h e  chemica l s  t o  manufac tu re  t h e  amphetarnines 

and t h a t  A p p e l l a n t  w a s  t h e  chemis t  ( R - 3 4 5 8 ) .  

Over o b j e c t i o n ,  b o t h  Warren and Broughton w e r e  p e r m i t t e d  

t o  t e s t i f y  ( R - 3 4 7 2 ) .  During t e s t i m o n y  b e f o r e  t h e  j u r y ,  

Broughton not o n l y  s t a t e d  t h a t  A p p e l l a n t  w a s  t h e  c h e m i s t  

for t h e  amphetamine o p e r a t i o n ,  b u t  he  g r a t u i t o u s l y  added 

t h a t  Appellant w a s  t h e  !/LASTERMIND beh ind  t h e  o p e r a t i o n  (8-3480) .  

H e  acknowledged t h a t  t h a l l i u m  i s  n o t  r e q u i r e d  t o  produce  

P-2-€3 and t h a t  t h e  u s e  of t h e  t h a l l i u m  based  p r o c e s s  w a s  

rare (R-3483; R - 3 4 8 5 ) .  David Warren t e s t i f i e d  t h a t  h e  

a c t u a l l y  o b t a i n e d  P-2-P i n  i t s  completed form f o r  u s e  i n  t h e  

p r o d u c t i o n  of amphetamines (R-3483). He never i n d i c a t e d  

t h a t  h e  o b t a i n e d  t h a l l i u m ,  o r  any o t h e r  p r e c u r s o r s  t o  

P-2-P, or  t h a t  t h e  p a r t i c u l a r  P-2-P used  i n  t h e i r  l a b  w a s  

t h a l l i u m  based. 

Fol lowing  comple t ion  of c l o s i n g  argument ,  t h e  j u r y  

r e t u r n e d  v e r d i c t s  of  g u i l t y  as  t o  a l l  c o u n t s  ( R 5 4 7 5 - 5 4 9 0 ) .  
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SUMMARY OF ARGUMENT 

ISSUE #1 

The trial court erred in failing to grant Appellant's 

Motion f o r  Judgment of Acquittal. The evidence in the case 

sub judice was entirely circumstantial. The circumstantial 

evidence failed to exclude every reasonable hypothesis of 

innocence not only in regard to the Appellant's perpetration 

of the crime, but in regard to the establishment of the 

element of premeditation. Accordingly, the trial court 

should have either granted a Judgment of Acquittal and 

discharged Appellant, or, in the alternative, reduced the 

charges to second degree murder and attempted second 

degree murder. 

ISSUE # 2  

A crucial element of evidence, Q - 2 0 6 ,  w a s  seized from a 

chest of drawers in Appellant's garage without the benefit 

of a warrant. This seizure was improper under both federal 

and state constitutional law as well as state statutory law. 

Appellant had not abandoned his home nor had he given consent 

for law enforcement officials to conduct a warrantless, 

general search of his entire property, including buildings 

that stood separately from his residence. In addition, 

after securing Q-206,  the State failed to obtain a warrant 

in order to test the material contained therein. This 

constituted a second and separate violation of Appellant's 

- 18 - 



c o n s t i t u t i o n a l  r i g h t s .  

A p p e l l a n t ' s  Motion t o  Suppres s ,  i t e m  Q - 2 0 6 ,  and t h e  c o n t e n t s  

The c o u r t  e r r e d  i n  f a i l i n g  t o  g r a n t  

therein. 

e v i d e n c e  of numerous a t t a c k s  on A p p e l l a n t ' s  c h a r a c t e r .  

e v i d e n c e  w a s  n o t  p r e s e n t e d  i n  confo rmi ty  w i t h  S e c t i o n  9 0 . 4 0 4 ( 2 ) ,  

The 

F l o r i d a  S t a t u t e s .  The e v i d e n c e  d i d  n o t  a d d r e s s  any ac t s  

s i m i l a r  t o  t h e  i n s t a n t  case, b u t  r a t h e r  w a s  p r e s e n t e d  t o  

impugn A p p e l l a n t ' s  c h a r a c t e r .  

by t h e  p r o s e c u t o r ' s  c o n t i n u e d  comment on A p p e l l a n t ' s  

c h a r a c t e r  d u r i n g  t h e  course of c l o s i n g  argument.  

t o t a l i t y  of t h e  e r r o n e o u s l y  a d m i t t e d  t e s t i m o n y ,  

w i t h  t h e  i m p l i c a t i o n s  drawn t h e r e f r o m ,  d e p r i v e d  A p p e l l a n t  

of  a f a i r  and i m p a r t i a l  j u r y  and a f a i r  t r i a l .  

T h i s  e r r o r  w a s  e x a c e r b a t e d  

The 

t o g e t h e r  

ISSUE # 4  

P r e s e n t a t i o n  o f  t e s t i m o n y  r e g a r d i n g  t h e  d e a t h  of t h e  

v i c t i m  i n  t h e  i n s t a n t  cause f a i l e d  t o  e s t a b l i s h  t h a t  

A p p e l l a n t  caused  h e r  d e a t h .  

p r e s e n t e d  which d i s t i n g u i s h e d  t h e  cause of d e a t h  between 

t h e  a c t i o n s  of t h e  t r e a t i n g  neurosurgeon and A p p e l l a n t .  

Fu r the rmore ,  t h e  j u r y  was n o t  i n s t r u c t e d  r e g a r d i n g  t h e  

meaning of " c a u s e  of d e a t h "  and ,  t h e r e f o r e ,  c o u l d  n o t  

r e a s o n a b l y  r e a c h  t h e  c o n c l u s i o n  t h a t  A p p e l l a n t  w a s  

r e s p o n s i b l e  f o r  t h e  d e a t h  i n  t h e  case sub  j u d i c e .  

S p e c i f i c a l l y ,  no e v i d e n c e  w a s  

ISSUE # S  

The wa ive r  of an i n s t r u c t i o n  on maximum and minimum 

p e n a l t i e s  i s  p e r s o n a l  t o  a n  accused .  Such a waiver may 
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not be exercised by counsel for the accused. The t r i a l  

court in the case sub judice erred in failing to obtain a 

personal waiver of the instruction regarding maximum and 

minimum penalties. Accordingly, the case should be 

remanded for a new trial. 

c 

ISSUE #6 

While the giving of an instruction on circumstantial 

evidence is discretionary, an abuse of that discretion may 

occur in cases involving p u r e l y  circumstantial evidence. 

In light of the f a c t  that the case sub judice consisted 

whol ly  of circumstantial evidence and was, of course, a 

capital case, the refusal of the t r i a l  judge to instruct 

the jury regarding circumstantial evidence constituted an 

abuse of discretion. 

ISSUE # 7  

Imposition of the death penalty in this case is improper 

in light of the fact that the aggravating circumstances 

cited by the trial court to justify imposition of said 

sentence were not proven beyond and to the exclusion of 

every reasonable doubt. In addition, the aggravating 

circumstances did not outweigh the mitigating circumstances. 

Imposition of the death penalty in the instant cause is 

nonproportional to the imposition of death/life sentences 

in other cases. 
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I S S U E  #I 

DID THE TRIAL COURT ERR I N  F A I L I N G  TO GRANT 
APPELLANT 'S MOTION FOR JUDGMENT OF ACQUITTAL? 

A t  t h e  close of t h e  S t a t e ' s  case,  and a g a i n  when t h e  

d e f e n s e  r e s t e d ,  A p p e l l a n t  moved f o r  t h e  e n t r y  of a Judgment 

of A c q u i t t a l  ( R - 4 0 7 6 ;  R - 4 1 2 2 ) .  T h e  Motion a d d r e s s e d  b o t h  

t h e  s u f f i c i e n c y  of t h e  e v i d e n c e  as i t  r e l a t e d  t o  proof  t h a t  

A p p e l l a n t  w a s  t h e  p e r p e t r a t o r  of t h e  o f f e n s e s  and t h e  

s u f f i c i e n c y  of t h e  ev idence  as i t  r e l a t e d  t o  t h e  i s s u e  of 

p r e m e d i t a t i o n  ( R - 4 0 8 5 ;  R - 4 0 9 7 ) .  Both a s p e c t s  of  A p p e l l a n t ' s  

1 Motion were d e n i e d  on each o c c a s i o n  ( R - 4 1 2 1 ;  R - 4 1 2 2 ) .  

The e v i d e n c e  i n  t h e  case s u b  j u d i c e  i s  p u r e l y  

c i r c u m s t a n t i a l .  Most of  t h e  t e s t i m o n y  d e a l t  w i t h  A p p e l l a n t ' s  

e c c e n t r i c i t y  and t h e  s u b j e c t i v e  o b s e r v a t i o n s  of l a w  

enforcement  o f f i c i a l s  r a t h e r  t h a n  c o n c r e t e  matters t e n d i n g  

t o  e s t a b l i s h  g u i l t .  I n  e s s e n c e ,  t h e  ev idence  a g a i n s t  

A p p e l l a n t  c o n s i s t e d  of t h e  t e s t i m o n y  of numerous w i t n e s s e s  

as t o  two or  three c o n f l i c t s  between t h e  T r e p a l  household  

and t h e  C a r r  household  (which w a s  i n t e n d e d  t o  e s t a b l i s h  

m o t i v e ) ,  t h e  f i n d i n g  of t h e  Valium i n  a b o t t l e  i n  a r a t ' s  

n e s t  i n  a se t  of drawers t h a t  w e r e  a t  l e a s t  4 0  y e a r s  o l d  

( t h e  b o t t l e  and c o n t e n t s  b e i n g  u n i d e n t i f i e d  as  t o  o r i g i n  

o r  age), and t e s t i m o n y  t h a t  A p p e l l a n t ' s  i n t e r e s t  i n  

I P h r a s i o l o g y  of t h e  argument i n  t h i s  s e c t i o n  f o c u s e s  
on t h e  c o n v i c t i o n  f o r  F i r s t  Degree Murder, b u t  i s  e q u a l l y  
a p p l i c a b l e  t o  a l l  c h a r g e s  f o r  which A p p e l l a n t  w a s  c o n v i c t e d .  
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c h e m i s t r y  i n c l u d e d  t h e  a r e a  of t o x i c  s u b s t a n c e s ,  and t h a t  

t h e  r e s e a r c h  of which was  r e f l e c t e d  i n  t h e  Mensa mystery  

weekend s c e n a r i o s  (R-3593; R-3900; R-3766; R - 3 2 2 2 ) .  

P r i n c i p l e s  govern ing  t h e  g r a n t i n g  of a Motion fo r  

Judgment of A c q u i t t a l  have  been  e x p r e s s e d  i n  many ways and 

i n  numerous cases. It i s  a x i o m a t i c  t h a t  t h e  e v i d e n c e  

must be s u f f i c i e n t  t o  e s t a b l i s h  t h e  d e f e n d a n t ' s  g u i l t  

beyond and t o  t h e  e x c l u s i o n  of e v e r y  r e a s o n a b l e  doubt .  

T ibbs  v. S t a t e ,  397 So.2d 1 1 2 0  ( F l a .  1 9 8 1 ) .  Where t h e  

e v i d e n c e  a g a i n s t  t h e  accused  i s  c i r c u m s t a n t i a l  i n  n a t u r e ,  

it mus t  be viewed w i t h  p a r t i c u l a r  s c r u t i n y .  Grover  v .  

S t a t e ,  5 8 1  So.2d 1379 ( F l a .  4 t h  DCA 1 9 9 1 ) .  I n  Davis v .  

S t a t e ,  9 0  So.2d 6 2 9  ( F l a .  1 9 5 6 ) ,  t h i s  Honorable  Cour t  

w r o t e :  

Evidence which f u r n i s h e s  n o t h i n g  
s t r o n g e r  t h a n  a s u s p i c i o n ,  even  
though it would t e n d  t o  j u s t i f y  
t h e  s u s p i c i o n  t h a t  t h e  d e f e n d a n t  
committed t h e  c r i m e ,  it i s  n o t  
s u f f i c i e n t  t o  s u s t a i n  c o n v i c t i o n .  
I t  i s  t h e  a c t u a l  e x c l u s i o n  of t h e  
h y p o t h e s i s  of innocence  which 
c l o t h e s  c i r c u m s t a n t i a l  e v i d e n c e  
w i t h  t h e  force of proof s u f f i c i e n t  
t o  c o n v i c t .  Davis,  pgs.  631-632.  

Accord ing ly ,  a c o n v i c t i o n  based  on c i r c u m s t a n t i a l  e v i d e n c e  

may n o t  be s u s t a i n e d  i f  it does  n o t  e x c l u d e  e v e r y  r e a s o n a b l e  

h y p o t h e s i s  o f  innocence .  S t a t e  v. L a w ,  559 So.2d 1 8 7  ( F l a .  

1 9 9 0 ) ;  Peavy v.  S t a t e ,  4 4 2  So .2d  2 2 0  ( F l a .  1 9 8 3 ) ;  Peek v. 

S t a t e ,  395 So.2d 4 4 2  ( F l a .  1 9 9 0 ) ;  and McArthur v. S t a t e ,  

351 So.2d 9 7 2  (Fla. 1 9 7 7 ) .  
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In the instant case, the State sought to demonstrate 

that Appellant placed poison in Coca Cola bottles and then 

slaced the bottles in the home of the victims in order to 

k i l l  them. This act was supposed to be retribution against 

the family for behavior that irritated Appellant. 

No one actually observed Appellant in possession of 

the Coke bottles, in possession of the thallium one nitrate, 

in the process of lacing the Cokes with the poison, or in 

the process of placing the b o t t l e s  in the Carr residence. 

Appellant's fingerprints were not discovered on any of the 

instrumentalities of this crime ( R - 3 2 7 2 ;  R 3 9 3 3 - 3 9 3 6 ) .  

Accordingly, there was no "direct" evidence that Appellant 

did any act in the perpetration of this offense. In order 

to obtain a conviction, it was incumbent upon the State 

to conclusively establish a series of facts that led to 

the conclusion that Appellant, and no one else, carried 

out the act of poisoning and that he did so not w i t h  the 

intent of scaring or hurting the victims, but rather with 

the intent of causing their deaths. 

To obtain Appellant's conviction, the State attempted 

to show: 

a. That Appellant disliked the Carr family. 

b. That Appellant had a background in 

chemistry. 

c. That Appellant had knowledge of poisons. 
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d.  Tha t  A p p e l l a n t  knew of t h e  poisonous  

p r o p e n s i t i e s  of Thal l ium one n i t r a t e .  

e .  Tha t  A p p e l l a n t  o b t a i n e d  Thal l ium one n i t r a t e  

t h rough  a p r o c e s s  t h a t  he  became familiar w i t h  w h i l e  he  

w a s  i nvo lved  i n  t h e  p r o d u c t i o n  of amphetamines i n  North 

C a r o l i n a  i n  t h e  1 9 7 0 s .  

f .  That  Q-206 be longed  t o  A p p e l l a n t .  

g. Tha t  A p p e l l a n t  knew t h a t  Q-206 c o n t a i n e d  t h e  

Tha l l ium one n i t r a t e .  

h .  Tha t  A p p e l l a n t  used  t h e  c o n t e n t s  of Q-206 

t o  p o i s o n  t h e  Coca Cola b o t t l e s .  

i. Tha t  A p p e l l a n t  po i soned  t h e  Coca C o l a  b o t t l e s  

n o t  w i t h  t h e  i n t e n t  t o  make t h e  v i c t i m s  s i c k  o r  t o  scare 

them, b u t  t o  e f f e c t  t h e i r  d e a t h s .  

j .  Tha t  A p p e l l a n t  s u r r e p t i t i o u s l y  p l a c e d  t h e  

b o t t l e s  i n  t h e  C a r r  household.  

k. Tha t  A p p e l l a n t ' s  a c t i o n s  were r e f l e c t e d  i n  

t h e  Meilsa mystery  weekend scenarios conducted  subsequen t  

t o  t h e  d e a t h  of Peqgy C a r ' r .  

I n i t i a l l y  it cou ld  be argued  t h a t  t h e  s h e e r  m u l t i t u d e  

of assumpt ions  t h a t  must be drawn f r o m  t h e  e v i d e n c e  t o  

r e a c h  a c o n v i c t i o n  make it too remote i n  l o g i c  t o  b e  

s u s t a i n e d .  Such a pyramiding of i n f e r e n c e s  i s  improper  

and must n o t  b e  p e r m i t t e d  t o  r e s u l t  i n  a c o n v i c t i o n .  I n  

Chaudoin v .  S t a t e ,  3 6 2  So.2d 398 (Fla. 2d DCA 1 9 7 8 1 ,  t h e  
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Court of Appeal  fo r  the Second District reversed the 

defendant's conviction for second degree murder. In so 

doing, it concluded: 

To find appellant guilty, an impermissible 
succession of inferences would be 
necessary. First, it would have to 
be inferred that appellant remained 
in the vicinity outside the bar after 
the fight. Second, that inference 
would have to be used to support the 
further inference that appellant's 
purpose in remaining was to participate 
in the shoot ing  and that he acted in 
furtherance of that purpose by some 
word or deed. Circumstantial evidence 
is not sufficient when it requires 
the pyramiding of assumption upon 
assumption in order to arrive at the 
conclusion necessary for a conviction. 
Gustine v. State, 86 Fla. 24, 97 So. 
-udoin, pg. 402.  

The same prohibition against pyramiding inferences has 

been recognized in numerous other cases. Weeks v. State, 

492 S0.2d 719 (Fla. 1st DCA 1986); G .  C .  v. State, 407 So.2d 

639 (Fla. 3d DCA 1981). However, an examination of these 

particular inferences upon which the State relied demonstrates 

that they were not proven as against Appellant to the degree 

of moral certainty necessary to sustain a Conviction. 

Where the evidence is lacking to support the inferences upon 

which the State builds its case, then the conviction cannot 

be permitted to stand. 

Initially, the State sought to demonstrate that Appellant 

In so doing, testimony was elicited disliked the Carr family. 
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that Appellant had arguments with his neighbors about loud 

music and that he reported them to the County for failing 

to obtain a building permit when they converted their 

garage into an apartment (R-3576; R - 3 6 2 3 ) .  This testimony 

hardly was sufficient to demonstrate animosity strong enough 

to take a life and, accordingly, the State sought to 

attribute the threatening note of June, 1988, to Appellant.* 

Even this item of circumstantial evidence does not bear on 

Appellant's guilt as it was never connected to him by any 

competent evidence. Appellant's fingerprints were not 

found on the note and none of Appellant's paper, stamps, 

typewriters, scissors, stationery, or even white-out 

was in any way linked to the note (R3763-3771;  R-3936;  

R - 3 9 9 9 ) .  

The State then sought to demonstrate that Appellant 

had specific knowledge regarding the amount of Thallium 

necessary to effect death. 

some pages copied from a book at Central Piedmont Community 

College was introduced into evidence (R-3918). While this 

ledger contained information regarding Thallium, and while 

Appellant's palmprint was on it, expert examination did n o t  

determine that it was Appellant's haridwriting in the 

ledger ( R - 3 9 4 2 ;  R - 3 9 9 3 ) .  Therefore, there was no evidence 

A ledger that consisted of 

2The error of 
discussed in Issue 

introducing the threatening note is 
#3, infra. 
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p r e s e n t e d  by t h e  S t a t e  t h a t  A p p e l l a n t  had r e a d  t h e  l e d g e r  

or o t h e r w i s e  knew t h e  s p e c i f i c  po isonous  p r o p e n s i t i e s  of 

Thal l ium one n i t r a t e  as may have been s e t  f o r t h  t h e r e i n .  

The S t a t e  c o u l d  p r e s e n t  no ev idence  to demons t r a t e  

how A p p e l l a n t  c a m e  i n t o  p o s s e s s i o n  of t h e  Thal l ium d e s p i t e  

a d e t a i l e d  s e a r c h  of h i s  f i n a n c i a l  r e c o r d s ,  t h e  f l i g h t  

r e c o r d s  of his wife's a i r p l a n e ,  and t h e  r e c o r d s  of Tha l l ium 

p r o d u c e r s  na t ionwide  (R-3763;  R-3764; R-3297,  3 3 0 0 ,  3 3 0 4 ,  

3 3 0 7 ) .  I n  o r d e r  t o  fill t h i s  v o i d ,  t h e  S t a t e  i n t r o d u c e d  

t h e  t e s t i m o n y  of David Warren and Richard  Broughton. They 

t e s t i f i e d  t h a t  A p p e l l a n t  was i n v o l v e d ,  i . e .  was t h e  "master- 

mind" o f ,  a n  amphetamine l a b  ( R - 3 4 8 0 ) .  Warren t e s t i f i e d  

t h a t  h e  p rocured  t h e  c h e m i c a l s ,  i n c l u d i n g  P-2-P i n  i t s  

f i n a l  form, t o  produce t h e  amphetamines ( R - 3 4 8 7 ) .  Broughton 

t e s t i f i e d  t h a t  one way t o  produce P-2-P was th rough t h e  

u s e  of Tha l l ium t h r e e  n i t r a t e ,  a l t h o u g h  t h i s  w a s  a ra re  

p rocedure  and not t h e  o n l y  way t o  produce P-2-P ( R 3 4 8 3 - 3 4 3 5 ) .  

According t o  a pape r  c a l l e d  t h e  T e t r a h e d r o n  L e t t e r s ,  t h e  

byproduc t  of t h e  p r e p a r a t i o n  of P-2-P th rough t h e  u s e  of 

Thal l ium t h r e e  n i t r a t e  i s  Thal l ium one n i t r a t e  (R-3468). 

T h i s  e v i d e n c e  i s  so s p e c u l a t i v e  a s  t o  f a l l  s h o r t  of 

3 

even  b e i n g  c i r c u m s t a n t i a l .  To be of any p r o b a t i v e  v a l u e ,  

t h e  j u r y  would have  t o  conc lude  t h a t  n o t  o n l y  w a s  t h e  

3The error o f  i n t r o d u c i n g  t h i s  t e s t i m o n y  i s  also 
d i s c u s s e d  i n  I s s u e  # 3 ,  i n f r a .  
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Tha l l ium t h r e e  n i t r a t e  p r o c e s s  used  i n  t h e  p r o d u c t i o n  of 

P-2-P,  b u t  t h a t  A p p e l l a n t  knew t h e  p r o c e s s .  They would 

a l s o  have t o  conc lude  t h a t  t h e  Te t r ahedron  Let te rs  was 

a n  a u t h o r i t a t i v e  s o u r c e  r e g a r d i n g  t h e  p r o d u c t i o n  of P-2-P 

and amphetamines. An u n s u b s t a n t i a t e d  i n f e r e n c e  o r  

assumpt ion  would have t o  be made t h a t  A p p e l l a n t  used t h e  

p r o c e s s  t o  o b t a i n  t h e  Thal l ium one n i t r a t e  i n  Q-206,  and 

t h e n  t h a t  he used t h e  p r o d u c t  i n  Q-206 t o  p o i s o n  t h e  Cokes. 

There were no f a c t s  p r e s e n t e d  upon which any of t h e s e  

c o n c l u s i o n s  c o u l d  be  based .  

I t  m u s t  be no ted  t h a t  Warren t e s t i f i e d  t h a t  he  

o b t a i n e d  t h e  P-2-P in i t s  f i n a l  form ( R - 3 4 8 8 ) .  Tha t  i s ,  

he  d i d  n o t  obtain t h e  chemica l s  n e c e s s a r y  t o  produce  P-2-P, 

which may o r  may n o t  have i n c l u d e d  Thal l ium t h r e e  n i t r a t e ,  

lout r a t h e r  o b t a i n e d  t h e  P-2-P in i t s  f i n a l  form. Accord ing ly ,  

t h e r e  w a s  no i n d i c a t i o n  t h a t  A p p e l l a n t  used P-2-P t h a t  

was made with Tha l l ium t h r e e  n i t r a t e ,  nor  t h a t  he w a s  t h e  

one r e s p o n s i b l e  for making t h e  P-2-P and ,  therefore, would 

have been aware of t h e  chemica l  p r o c e s s  invo lved .  I n  

a d d i t i o n ,  t h e r e  w a s  a g r e a t  d e a l  of t e s t i m o n y  r e g a r d i n g  

t h e  c o n t r o l s  on Thal l ium.  R e g a r d l e s s  of  whether  A p p e l l a n t  

was knowledgeable  r e g a r d i n g  t h e  chemica l  p r o c e s s  t o  o b t a i n  

Thal l ium one n i t r a t e ,  even  by t h e  S t a t e ' s  own t h e o r y  h e  

would have  had t o  have  f i r s t  o b t a i n e d  Tha l l ium t h r e e  n i t r a t e .  

Y e t ,  t h e r e  w a s  no e v i d e n c e  t h a t  Thal l ium of any k i n d  came 

into t h e  hands of any i n d i v i d u a l  i n  1 9 8 8 .  Notably ,  none 
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of t h e  e v i d e n c e  i n t r o d u c e d  by t h e  S t a t e  i n  an  e f f o r t  t o  

c o n v i c t  A p p e l l a n t  e x p l a i n e d  how Tha l l ium came t o  b e  

l o c a t e d  under  t h e  k i t c h e n  s i n k  of  t h e  C a r r  apa r tmen t  ( R - 2 0 3 7 ) .  

There w a s  no e v i d e n c e  t h a t  Q-206 belonged t o  A p p e l l a n t .  

I t  mus t  b e  i n f e r r e d  t h a t  t h i s  b o t t l e  be longed  t o  A p p e l l a n t  

t o  p l a c e  him i n  p o s s e s s i o n  of Thal l ium.  Such a n  i n f e r e n c e  

may n o t  be made a b s e n t  f a c t s  which s imply  do n o t  e x i s t  i n  

t h e  i n s t a n t  case. Q-206 w a s  found i n  a n  o l d  c h e s t  of 

d rawers  among a r a t ' s  n e s t  ( R - 3 9 0 0 ) .  The c h e s t  of d rawers  

had been i n  t h e  g a r a g e  for a t  l e a s t  4 0  y e a r s  and t h e  

g a r a g e  w a s  a lways  l e f t  open ( R 3 6 8 7 - 3 6 8 9 ) .  There  w e r e  no 

f i n g e r p r i n t s  on Q-206 and t h e  c o n t e n t s  w e r e  n o t  r e a d i l y  

i d e n t i f i a b l e  upon m e r e  o b s e r v a t i o n  (R-3272;  R - 4 0 6 6 ) .  I n  

a d d i t i o n ,  it c o u l d  n o t  be e s t a b l i s h e d  t h a t  t h e  Thal l ium 

i n  Q-206 w a s  t h e  Tha l l ium found i n  t h e  Coke b o t t l e s  ( R - 4 0 7 4 ) .  

Accord ing ly ,  t h e  r e c o r d  i s  devo id  of any e v i d e n c e  t h a t  

Q-206 be longed  t o  A p p e l l a n t ,  t h a t  A p p e l l a n t  knew t h a t  t h e  

s u b s t a n c e  i n  Q-206 w a s  Tha l l ium,  o r  t h a t  t h e  s u b s t a n c e  i n  

Q-206 was used  i n  t h e  Coke bottles. 

Evidence conce rn ing  t h e  manner i n  which t h e  Thal l ium 

was p l a c e d  i n  t h e  Cokes and t h e n  p l a c e d  i n  t h e  C a r r  

household  w a s  e q u a l l y  s p e c u l a t i v e  and f a i l e d  t o  p o i n t  t o  

A p p e l l a n t  as  t h e  p e r p e t r a t o r  of t h e  o f f e n s e s .  

s e i z e d  from A p p e l l a n t  f o l l o w i n g  h i s  arrest  f i t  t h e  "class  

c h a r a c t e r i s t i c s "  of t h e  f l a t - h e a d e d  t y p e  of i n s t r u m e n t  

S c r e w d r i v e r s  
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used t o  remove t h e  b o t t l e  c a p s ,  b u t  none f i t  t h e  " i n d i v i d u a l  

c h a r a c t e r i s t i c s "  of t h e  p r y  marks ( R - 3 9 8 2 ) .  There  w a s  

no e v i d e n c e  r e g a r d i n g  t h e  manner i n  which t h e  c a p s  w e r e  

r e p o s i t i o n e d  on t h e  b o t t l e s  ( R - 3 9 8 2 ) .  T h a t  f a c t ,  i n  

c o n j u n c t i o n  w i t h  t h e  f a c t  t h a t  a b o t t l e  cappe r  w a s  never  

r e c o v e r e d  f r o m  A p p e l l a n t ,  made t h e  t e s t imony  of Augustus 

Adams t h a t  he  s a w  a bottle cappe r  i n  A p p e l l a n t ' s  g a r a g e  

in 1 9 8 2  i r r e l e v a n t , b u t  n o n e t h e l e s s  p r e j u d i c i a l  (R-3778 ;  

R-3631). T h e  t e s t i m o n y  of Augustus Adams p rov ided  t h e  

o p p o r t u n i t y  f o r  the j u r y  t o  make a quantum l e a p  from 

n o t  hav ing  any ev idence  t o  suggest how Appellant may 

have  recapped  t h e  b o t t l e s  t o  conc lud ing  t h a t  he  d i d  so 

w i t h  a b o t t l e  capper t h a t  l e f t  no marks and w a s  l a s t  

s e e n  s i x  y e a r s  b e f o r e  t h e  i n c i d e n t .  

The S t a t e  a l so  f a i l e d  to p r o v i d e  any p l a u s i b l e  

method by which A p p e l l a n t  could have s u r r e p t i t i o u s l y  

placed t h e  Cokes i n  t h e  C a r r  household .  Testimony 

e s t a b l i s h e d  t h a t  d u r i n g  t h e  week of October  1 7 ,  1988, PYe 

Carr w a s  on v a c a t i o n  and Dwayne and T r a v i s  were b o t h  home 

because  t h e y  had dropped out of school (R1682-1685). The 

boys w e r e  working on t h e  apa r tmen t  which was l o c a t e d  

a l m o s t  d i r e c t l y  between A p p e l l a n t ' s  house and t h e  C a r r  

house  ( E x h i b i t  #lo). I n  a d d i t i o n ,  t h e  C a r r  home w a s  

su r rounded  by a c h a i n  l i n k  f e n c e  (R-3862). The work 

h o u r s  of t h e  remain ing  members of t h e  f a m i l y  p u t  a d d i t i o n a l  
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peop le  a t  t h e  house  by e a r l y  a f t e r n o o n  and t h r o u g h o u t  t h e  

n i g h t  ( R - 1 6 3 1 ) .  The o n l y  t i m e s  a v a i l a b l e  t o  A p p e l l a n t  t o  

" p l a n t "  Thal l ium l a c e d  Cokes i n  t h e  C a r r  household  would 

have  been t h e  1 5  t o  30  minute  i n t e r v a l s  on Thursday ,  

October  2 0 ,  1 9 8 8 ,  and  F r i d a y ,  October  2 1 ,  1 9 8 8 ,  t h a t  t h e  

boys s p e n t  g e t t i n g  a d d i t i o n a l  p a i n t  for t h e  apa r tmen t  

(R-1598; R - 3 1 6 5 ) .  T h i s  w a s  during a t i m e  when A p p e l l a n t  

was spend ing  a d d i t i o n a l  t i m e  a t  h i s  o f f i c e  i n  Win te r  

Haven p r e p a r i n g  f o r  a computer conven t ion  ( R - 3 2 8 7 ) .  

The S t a t e  made t h e  u n s u b s t a n t i a t e d  assumpt ion  t h a t  

A p p e l l a n t  s i m p l y  l e f t  t h e  poisoned  Cokes on  t h e  C a r r  

d o o r s t e p .  However, it i s  i n c o n c e i v a b l e  t h a t  h e  c o u l d  

have done so g i v e n  t h e  f a c t  t h a t  Travis r e c a l l e d  

p u r c h a s i n g  t h e  Cokes a t  t h e  Circle I< (R-1624). Detect ive 

Mincey 's  a t t e m p t  t o  m i n i m i z e  t h i s  t e s t imony  was yet 

a n o t h e r  example of haw l a w  enforcement  molded t h e  

e v i d e n c e  t o  f i t  t h e i r  c o n c l u s i o n  that A p p e l l a n t  w a s  t h e  

p a r t y  r e s p o n s i b l e  f o r  t h i s  act. T h i s  i s  e v i d e n t  because :  

1. T r a v i s  d i d  n o t  t e s t i f y  t h a t  he  d i d  n o t  

remember whether  h e  had purchased  t h e  Cokes. R a t h e r ,  

he  t e s t i f i e d  that  l a w  enforcement  a t t e m p t e d  t o  conv ince  

him t h a t  h e  was wrong a b o u t  t h a t  c r u c i a l  f a c t  (R-1625); and,  

2.  R e g a r d l e s s  o f  Travis' r e c o l l e c t i o n ,  Agent 

Brekke developed  a n  independen t  w i t n e s s  t h a t  saw e i t h e r  

Travis or  Dwayne pu rchase  t h e  Cokes (R-3186). 
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T h i s  would have r e q u i r e d  A p p e l l a n t  t o  e n t e r  t h e  C a r r  

home, remove t h e  b o t t l e s ,  lace them w i t h  Tha l l ium,  and 

r e p l a c e  them, a l l  w i t h i n  one of t h e  1 5  t o  3 0  minute  "windows" 

p r e v i o u s l y  mentioned.  I n  a d d i t i o n ,  t h e  b o t t l e s  w e r e  p l a c e d  

under  a s p e c i f i c  c o u n t e r  i n  a "secret" f a m i l y  h i d i n g  p l a c e .  

I t  w a s  a f a m i l y  u n d e r s t a n d i n g  t h a t  t h e  c h i l d r e n  d i d  n o t  

touch  i t e m s  t h a t  w e r e  l o c a t e d  i n  t h i s  p a r t i c u l a r  area,  a 

f a c t  t h a t  A p p e l l a n t  would have no way of knowing (R-1729). 

Three s p e c i f i c  c i r c u m s t a n c e s  demons t r a t e  t h e  

i n c o n c l u s i v e  n a t u r e  o f  t h e  c i r c u m s t a n t i a l  ev idence  i n  t h e  

case sub  j u d i c e  and r e a d i l y  i l l u s t r a t e  why t h e  c o n v i c t i o n  

must  be r e v e r s e d .  F i r s t ,  Detect ive Mincey stated t h a t  he  

never  deve loped  ev idence  t h a t  demons t r a t ed  t h a t  Pye C a r r  

d i d  n o t  commit t h e  c r i m e  ( R - 3 0 0 7 ) .  T h i s  t h e o r y  c o u l d  

answer numerous q u e s t i o n s  r e g a r d i n g  t h e  p r e s e n c e  of 

Thal l ium i n  t h e  apa r tmen t  and t h e  u n e x p l a i n a b l e  d i s p a r i t y  

i n  Thal l ium dosage  between Peggy C a r r  and t h e  o t h e r  membe 

of t h e  f a m i l y ,  p a r t i c u l a r l y  T rav i s  and Dwayne (R-3321; 

R - 1 8 3 5 ) .  I t  would a l so  e x p l a i n  why Pye C a r r  t e l ephoned  

home from t h e  South C a r o l i n a  h u n t i n g  t r i p  t o  check on 

T r a v i s ,  who Pye s a i d  w a s  e x h i b i t i n g  symptoms of t h e  f l u ,  

when T r a v i s  neve r  e x h i b i t e d  any symptoms u n t i l  a f t e r  

Peggy went t o  t h e  Winter  Haven H o s p i t a l  ( R - 1 6 5 5 ) .  

S 

Second, De tec t ive  Mincey never  e l i m i n a t e d  t h e  p o s s i b i l i t y  

t h a t  t h e  b o t t l e s  were tampered w i t h  i n  t h e  stream of 

- 3 2  - 



commerce ( R - 3 0 3 7 ) .  N o  e v i d e n c e ,  such  as f i n g e r p r i n t  e v i d e n c e ,  

w a s  e v e r  adduced t o  s u g g e s t  t h a t  A p p e l l a n t  came i n t o  c o n t a c t  

w i t h  t h e  Coke b o t t l e s  o r  t h e  Tha l l ium b o t t l e .  There w a s  no 

way t o  trace t h e  b o t t l e s  th rough t h e  stream of commerce 

a f t e r  t h e y  l e f t  t h e  b o t t l i n g  p l a n t  ( R - 3 1 2 6 ) .  

F i n a l l y ,  even i f  t h e  c i r c u m s t a n t i a l  ev idence  e s t a b l i s h e s  

a s t r o n g  p o s s i b i l i t y  of g u i l t ,  i t  i s  s t i l l  i n s u f f i c i e n t  t o  

s u s t a i n  a c o n v i c t i o n  i f  it i s  c o n s i s t e n t  w i t h  a r e a s o n a b l e  

h y p o t h e s i s  o f  innocence .  I n  p a r t i c u l a r ,  t h e  ev idence  mus t  

be of a conclusive n a t u r e  and t endency ,  l e a d i n g  t o  a 

r e a s o n a b l e  and moral c e r t a i n t y  t h a t  t h e  accused  -_.- and no one 

e l se  committed t h e  o f f e n s e .  Hall v. S t a t e ,  9 0  F l a .  7 1 9 ,  

1 0 7  So. 2 4 6  ( 1 9 2 5 ) ;  Owen v. S t a t e ,  4 3 2  So.2d 579 (Fla. 2d 

DCA 1 9 8 3 ) ;  Davis  v. S t a t e ,  s u p r a .  I f  t h e  e v i d e n c e  c o u l d  

e q u a l l y  demons t r a t e  t h e  g u i l t  of some o t h e r  p e r s o n ,  t h e n  

e v e r y  r e a s o n a b l e  h y p o t h e s i s  of innocence  h a s  n o t  been 

exc luded  and t h e  g r a n t i n g  of  a Motion f o r  Judgment of 

A c q u i t t a l  i s  a p p r o p r i a t e .  

I n  t h e  i n s t a n t  case, i n  order t o  o b t a i n  a c o n v i c t i o n  

a g a i n s t  some o t h e r  p e r s o n ,  it would t a k e  n o t h i n g  more t h a n  

t h e  t r a n s p o s i t i o n  of D r .  Diane C a r r ,  Appellant's wife, on 

t o  t h e  i n d i c t m e n t  i n  l i e u  o f  t h e  name of A p p e l l a n t .  Each 

a s p e c t  of t h e  t e s t i m o n y  could have been  i n t r o d u c e d  a g a i n s t  

D r .  C a r r  w i t h  t h e  same arguments a p p l i e d .  She had violent 

d i sag reemen t s  w i t h  t h e  Car r  f a m i l y  ( R - 3 5 9 7 ) .  She w a s  aware 
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of t h e  e f f e c t s  of Thal l ium th rough  b o t h  h e r  l i b r a r y  of books 

and t h e  f a c t  t h a t  s h e  had a Master  of S c i e n c e  i n  C l i n i c a l  

Pa tho logy  ( R - 3 5 7 9 ) .  She w a s  a n  a v i d  r e a d e r  of murder 

m y s t e r i e s  and b rough t  t h e  book The Pale Horse t o  t h e  a t t e n t i o n  

of t h e  a u t h o r i t i e s  ( R - 3 2 7 0 ) .  All of t h e  l i t e r a t u r e  t h a t  

w a s  a t t r i b u t e d  t o  A p p e l l a n t  w a s  e q u a l l y  accessible t o  

D r .  C a r r .  She would have  been  e q u a l l y  aware of t h e  " o d d i t i e s "  

of  a d d r e s s i n g  a l e t t e r  t o  "Bartow" r a t h e r  t h a n  t o  " A l t u r a s "  

i f  s h e  w a s  r e s p o n s i b l e  for t h e  t h r e a t e n i n g  n o t e .  I n  f a c t ,  

D r .  Carr w a s  a more l i k e l y  s u s p e c t  i n  r e g a r d  t o  t h e  w r i t i n g  

of t h e  t h r e a t e n i n g  n o t e  as w e l l  as i n  t h e  p e r p e t r a t i o n  of 

t h e  e v e n t s  s u r r o u n d i n g  t h e  p o i s o n i n g  of t h e  C a r r  f a m i l y  

b e c a u s e  i t  w a s  D r .  C a r r ,  n o t  A p p e l l a n t ,  t h a t  wro te  t h e  

MENSA murder mystery  s c e n a r i o s  which i n v o l v e d  t h r e a t e n i n g  

n o t e s  and t h e  p o i s o n i n g  of v i c t i m s  ( R - 3 2 2 2 ) .  F i n a l l y ,  

it even  c o u l d  be c o n s i d e r e d  more l i k e l y  t h a t  D r .  C a r r  

committed t h e  c r i m e  b e c a u s e ,  a s  a p h y s i c i a n ,  s h e  had 

a c c e s s  t o  Thal l ium which i s  used  i n  d i a g n o s t i c  t e s t i n g  

f o r  h e a r t  disease ( R - 1 7 6 7 ) .  

-- 

C l e a r l y ,  i f  t h e  c i r c u m s t a n t i a l  ev idence  can so e a s i l y  

b e  t r a n s f e r r e d  from one p e r s o n  t o  a n o t h e r ,  t h e n  it h a s  

f a i l e d  t o  e s t a b l i s h  t h a t  t h e  accused ,  ---- and no one  e l se  

committed t h e  crime. Under t h a t  c i r c u m s t a n c e ,  a r e a s o n a b l e  

h y p o t h e s i s  of  i nnocence  e x i s t s ,  t o  w i t :  t h e  a l t e r n a t e  

p e r s o n  who f i t s  t h e  e v i d e n t i a r y  scheme i s  a c t u a l l y  t h e  
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p e r p e t r a t o r  of t h e  c r i m i n a l  ac t .  Cox v. S t a t e ,  555 So.2d 

3 5 2  (Fla. 1 9 9 0 ) .  

S e c t i o n  9 2 4 . 3 4 ,  F l o r i d a  S t a t u t e s ,  s ta tes :  

When t h e  A p p e l l a t e  Cour t  d e t e r m i n e s  
t h a t  t h e  ev idence  does  n o t  p rove  
t h e  o f f e n s e  f o r  which t h e  d e f e n d a n t  
w a s  found g u i l t y  b u t  does  e s t a b l i s h  
h i s  g u i l t  of a lesser s t a t u t o r y  
d e g r e e  of t h e  o f f e n s e  or a lesser 
o f f e n s e  n e c e s s a r i l y  i n c l u d e d  i n  
t h e  o f f e n s e  cha rged ,  t h e  A p p e l l a t e  
Cour t  s h a l l  r e v e r s e  t h e  judgment 
and d i r e c t  t h e  t r i a l  c o u r t  t o  e n t e r  
t h e  judgment f o r  t h e  lesser d e g r e e  
of t h e  o f f e n s e  o r  f o r  t h e  lesser 
i n c l u d e d  o f f e n s e .  

The i n s t a n t  p r o s e c u t i o n  w a s  based  on a t h e o r y  of premedi- 

t a t i o n .  None of t h e  c h a r g e s  se t  f o r t h  i n  t h e  i n d i c t m e n t  

s u p p o r t e d  a t h e o r y  o f  f e l o n y  murder.  

F l o r i d a  Statutes. Accord ing ly ,  it w a s  incumbent upon t h e  

S t a t e  t o  prove  t h a t  A p p e l l a n t  had t h e  p r e m e d i t a t e d  i n t e n t  

S e c t i o n  7 8 2 . 0 4 ( 1 )  (a )2 ,  

to e f f e c t  dea th  r a t h e r  t h a n  j u s t  scare o r  make t h e  v i c t i m s  

s i c k .  

Tn a n o t h e r  r e c e n t  case d e a l i n g  w i t h  t h e  t w o  r e a s o n a b l e  

h y p o t h e s i s  r u l e ,  t h e  Cour t  s ta ted  t h a t  "where t h e  e lement  

of p r e m e d i t a t i o n  i s  sough t  t o  be  e s t a b l i s h e d  by c i r c u m s t a n t i a l  

e v i d e n c e ,  t h e  e v i d e n c e  re l ied  upon by t h e  S ta t e  must  b e  

i n c o n s i s t e n t  w i t h  e v e r y  o t h e r  r e a s o n a b l e  i n f e r e n c e . "  

Cochran v. S t a t e ,  5 4 7  So.2d 9 2 8  ( F l a .  1 9 8 9 ) .  The Cour t  

went on t o  s a y  t h a t  t h e  f a m i l i a r  s t a n d a r d  of s u b s t a n t i a l ,  

competent  ev idence  i s  a p p l i c a b l e  i n  such cases. Cochran 
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r e i t e r a t e s  t h e  r u l e s  t h a t  have been  d i s c u s s e d  h e r e t o f o r e  i n  

t h i s  i s s u e .  

In Tien  Wang v. S t a t e ,  4 2 6  So.2d 1 0 0 4  ( F l a .  3d DCA 19831, 

t h e  C o u r t ,  c i t i n g  numerous o t h e r  cases, r e i t e r a t e d  t h e  

d e f i n i t i o n  of p r e m e d i t a t i o n :  

P r e m e d i t a t i o n  i s  a fully formed 
c o n s c i o u s  pu rpose  t o  k i l l ,  which 
e x i s t s  i n  t h e  mind of t h e  
p e r p e t r a t o r  f o r  a s u f f i c i e n t  
l e n g t h  of t i m e  t o  p e r m i t  of 
r e f l e c t i o n ,  i n  p u r s u i t  of which 
a n  a c t  of k i l l i n g  e n s u e s ; .  
P r e m e d i t a t i o n  does n o t  have t o  
b e  contempla ted  f o r  a p a r t i c u l a r  
p e r i o d  of t i m e  f o r  t h e  act, and 
may o c c u r  a moment b e f o r e  t h e  
ac t .  . . I t  must  e x i s t  f o r  
such  t i m e  b e f o r e  t h e  homicide 
as w i l l  e n a b l e  t h e  accused  t o  
be  c o n s c i o u s  of t h e  n a t u r e  of 
t h e  deed he  i s  a b o u t  t o  commit 
and t h e  p r o b a b l e  r e s u l t  t o  f low 
from it  i n s o f a r  a s  t h e  l i f e  of 
h i s  v i c t i m  i s  concerned .  T i e n  Wang, 
pg. 1 0 0 5 .  

The C o u r t  i n d i c a t e d  t h a t  p r e m e d i t a t i o n  is more t h a n  s imply  

a n  a t t e m p t  t o  commit a homicide and ,  t h e r e f o r e ,  more t h a n  

j u s t  a n  i n t e n t i o n  t o  k i l l  must  b e  proved t o  s u s t a i n  a f i r s t  

d e g r e e  murder c o n v i c t i o n ,  T ien  Wang, pg. 1 0 0 5 .  

The r u l i n g  i n  T ien  Wang and t h e  c a s e s  c i t e d  t h e r e i n ,  

i s  i n  d i r e c t  acco rd  w i t h  t h e  F l o r i d a  S tanda rd  J u r y  I n s t r u c t i o n  

r e g a r d i n g  p r e m e d i t a t i o n .  The F l o r i d a  S tanda rd  J u r y  

I n s t r u c t i o n  f o r  murder - f i r s t  d e g r e e ,  S e c t i o n  7 8 2 . 0 4 1 ( 1 )  ( a ) ,  

F l o r i d a  S t a t u t e s ,  d e f i n e s  k i l i n g  w i t h  p r e m e d i t a t i o n  as f o l l o w s :  

" K i l l i n g  w i t h  p r e m e d i t a t i o n "  i s  
k i l l i n g  a f t e r  c o n s c i o u s l y  
d e c i d i n g  t o  do so. The d e c i s i o n  
must be p r e s e n t  i n  t h e  mind a t  
t h e  t i m e  of t h e  k i l l i n g  . . . 
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t h e  p r e m e d i t a t e d  i n t e n t  t o  kill must  
be  formed b e f o r e  t h e  k i l l i n g .  

I n  c o n t r a s t ,  t h e  F l o r i d a  S tanda rd  J u r y  I n s t r u c t i o n  f o r  

murder - second d e g r e e ,  S e c t i o n  7 8 2 . 0 4 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  

d i c t a t e s  t h a t  a n  accused  i s  g u i l t y  of second d e g r e e  murder 

i f  t h e r e  w a s  a n  un lawfu l  k i l i n g  of a v i c t i m  by an  a c t  

imminent ly  dangerous  t o  a n o t h e r  and e v i n c i n g  a depraved  

mind r e g a r d l e s s  of human life. The d e f i n i t i o n  c o n t a i n e d  in 

t h e  S tanda rd  J u r y  I n s t r u c t i o n  i s  as f o l l o w s :  

An ac t  i s  one " imminent ly  dangerous  
t o  a n o t h e r  and e v i n c i n g  a depraved  
mind r e g a r d l e s s  of human l i f e "  if 
it i s  a n  a c t  o r  series of acts  
t h a t :  

1. A p e r s o n  of o r d i n a r y  
judgment would know i s  r e a s o n a b l y  
c e r t a i n  t o  k i l l  o r  t o  do s e r i o u s  
bodrily i n j u r y  t o  a n o t h e r ,  and 

2.  Is done from ill w i l l ,  
h a t r e d ,  s p i t e  o r  a n  e v i l  i n t e n t ,  
and 

3. Is o f  such  a n a t u r e  t h a t  
t h e  a c t  i t s e l f  i n d i c a t e s  a n  
i n d i f f e r e n c e  t o  human life. 

Assuming, a rguendo,  t h a t  t h e  ev idence  i s  s u f f i c i e n t  t o  

e s t a b l i s h  t h a t  A p p e l l a n t  w a s  t h e  p e r p e t r a t o r  of t h e  p o i s o n i n g ,  

t h e  ev idence  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  t h a t  he d i d  so 

w i t h  t h e  clear and c o n s c i o u s  i n t e n t  t o  e f f e c t  t h e  d e a t h  

of any i n d i v i d u a l .  R a t h e r ,  t h e  ev idence  e s t a b l i s h e d  t h a t  

t h e  ac t s  w e r e  done o u t  of h a t r e d ,  ill w i l l ,  o r  s p i t e ,  and 

were p e r p e t r a t e d  i n  a n  imminent ly  dangerous manner, 

e v i n c i n g  a depraved  mind r e g a r d l e s s  of human l i f e .  
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Testimony regarding the amount of Thallium necessary to 

effect death varied. Dr. Coppinger testified that the 

average lethal dose of Thallium would be 14 milligrams per 

kilogram ( 2 . 2  pounds) of body weight ( R - 3 0 8 0 ) .  Dr. Melamud 

testified that the amount would vary from 6 to 40 milligrams 

of Thallium per kilogram of body weight ( R - 3 9 1 5 ) .  The 

record lacks evidence that would be necessary to evaluate 

the effect of specific amounts of Thallium on the body. 

In particular, there  was no testimony regarding the rate 

that Thallium is absorbed i n t o  the system, the rate that 

it is purged from the body, or the correlation of the 

Thallium measured in the urine to that retained by the body. 

There was no testimony regarding whether the amounts 

testified to by Dr. Coppinger and Dr. Melamud would have 

to be consumed at one time, or whether the levels of 

Thallium would accumulate over a period of time. There 

w e r e  no facts introduced regarding the specific size or 

tolerance of any individual in the C a r r  household or any 

individual named as a victim in the indictment. 

Based upon a selected weight of 115 pounds, and an 

average of 23 milligrams per kilogram of body weight, 

1,150 milligrams of Thallium would constitute a lethal 

dose. This is consistent with Dr. Coppinger's conclusion 

that it would take as much as one and one-half grams of 

Thallium to effect death ( R - 3 0 8 0 ) .  There was no 

evidence regarding the amount of Thallium in the empty 
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Coke bottles. If a formula existed to convert the "washing" 

measurements into volume measurements, it was not presented 

at trial. If the washings represented the relative amounts 

of Thallium in the empty bottles, then there was a 600 percent 

differential in the levels within those bottles. Even 

within those bottles that were full, there was a 226 percent 

differential with the maximum content of Thallium being 

less than one gram to one and one-half grams necessary to 

cause death, even if consumed in its entirety. 

The absence of facts concerning the amount of Thallium 

in the empty bottles is only one consideration that the 

trial Court overlooked in denying Appellant's Motion f o r  

Judgment of Acquittal. The evidence presented by the State 

failed to establish knowledge on the part of Appellant as 

to haw much Thallium was necessary to effect death. It 

failed to establish that any of the bottles, particularly 

the ones that were consumed, contained a lethal level of 

Thallium. Finally, there was absolutely no evidence 

presented to establish that Appellant knew anyone other 

than Peggy and Pye Carr actually resided in the house and 

that anyone else would be exposed to the Cokes. This is 

particularly true in regard to those counts of the indictment 

that applied to individuals who did not live in the "main 

house", i.e. Counts V, VI, VII, X I T ,  X I T I ,  and X I V  ( R 4 4 1 5 - 4 4 2 3 ) .  

To withstand Appellant's Motion for Judgment of Acquittal, 
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the State must introduce as to each element of the offense 

charged sufficient evidence to sustain a guilty verdict. 

Downer v. State, 375 So.2d 840 (Fla. 1 9 7 9 ) .  Accordingly, 

when attempting to establish premeditation by circumstantial 

evidence, the evidence relied upon by the State must be 

inconsistent with every other reasonable inference t h a t  

could be drawn. Cochran, supra ;  Wilson v. State, 493 So.2d 

1 0 1 9  (F la .  1986). 

The trial Court erred in the i n s t a n t  cause i n  f a i l i n g  

to grant Appellant's Motion f o r  Judgment of Acquittal 

because the circumstantial evidence presented by the State 

failed to exclude every reasonable hypothesis of innocence, 

not only in regard to the commission of the offenses 

charged, but a l s o  in regard to the element of premeditation 

necessary to sustain a conviction for f i r s t  degree murder 

and/or attempted first degree murder. Accordingly, the 

cause s h o u l d  be remanded with directions to grant 

Appellant's Motion for Judgment of Acquittal. 
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ISSUE # 2  

DID THE TRIAL COURT ERR IN DENYING APPELLANT'S 
MOTION TO SUPPRESS? 

A p p e l l a n t ' s  Amended Motion t o  Suppress  came on t o  b e  

h e a r d  on August 2 7 ,  1 9 9 0 ,  b e f o r e  t h e  Honorable Dennis P .  

Maloney, C i r c u i t  Judge ( R - 4 7 6 5 ) .  The b a s i c  c o n t e n t i o n  of 

A p p e l l a n t  was t h a t  t h e  brown b o t t l e ,  Q-206,  was s e i z e d  

w i t h o u t  a w a r r a n t  and t h a t  t h e  s e i z u r e  d i d  n o t  f a l l  w i t h i n  

one of t h e  r ecogn ized  e x c e p t i o n s  t o  t h e  w a r r a n t  r equ i r emen t  

( R - 4 7 7 0 ) .  The State responded t h a t  t h e  i s s u e  w a s  one of 

s t a n d i n g ,  i . e .  A p p e l l a n t  had abandoned t h e  r e s i d e n c e  and 

t h i s  p e r m i t t e d  law enfo rcemen t ,  under  t h e  g u i s e  of renter, 

S h e r r y  Guinn, t o  s e a r c h  t h e  e n t i r e  c u r t i l a g e  and any 

s t r u c t u r e s  t h e r e o n  ( R - 4 7 7 0 ) .  

S p e c i a l  Agent Susan Goreck w a s  c a l l e d  on b e h a l f  of 

A p p e l l a n t  ( R - 4 7 7 7 ) .  She t e s t i f i e d  t h a t  s h e  f i r s t  became 

i n v o l v e d  i n  t h e  i n v e s t i g a t i o n  i n  J a n u a r y  o,f 1 9 8 9 ,  and 

t h a t  s h e  p r i m a r i l y  s e r v e d  i n  a n  undercover  c a p a c i t y  ( R l 4 7 7 7 ) .  

Under t h e  pe r sona  of S h e r r y  Guinn, h e r  ro le  w a s  t o  b e f r i e n d  

A p p e l l a n t ,  gain h i s  c o n f i d e n c e ,  and t h e r e b y  o b t a i n  

i n c r i m i n a t i n g  e v i d e n c e  ( R - 4 7 7 8 ) .  

Through c a r e f u l  o r c h e s t r a t i o n ,  Goreck m e t  A p p e l l a n t  i n  

A p r i l ,  1 9 8 9 ,  a t  a "murder mystery  weekend" sponsored  by 

t h e  Mensa S o c i e t y  ( R - 4 7 7 9 ) .  She l e a r n e d  t h a t  A p p e l l a n t  was 
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considering the possibility of moving from Alturas and 

expressed an interest in purchasing his house in order to 

gain access to his property ( R - 4 7 8 0 ) .  Over the next e i g h t  

months, Goreck maintained contact with Appellant and 

cultivated her relationship with him ( R - 4 7 8 0 ;  R3241-3242). 

She developed a scenario of going through a divorce from 

an abusive, hostile husband (R-3239). On two occasions, 

she created situations wherein the abusive husband verbally 

attacked her in Appellant's presence (R-3239; R-3245). As 

part of the divorce proceedings, the fictitious husband was 

to provide Goreck with a residence ( R - 3 2 3 9 1 ,  

On November 7, 1989, Goreck learned that Appellant 

had moved to Sehring. She obtained his address and telephone 

number and contacted him in regard to the Alturas house 

( R - 4 7 8 5 ) .  Goreck advised Appellant that she was 

dissatisfied with her condominium in Winter Haven, F l o r i d a ,  

and wished to move to Alturas ( R - 4 7 8 6 ) .  Appellant offered 

to allow Goreck to stay at the home for payment of -- part of 

- the utilities. Goreck insisted on paying customary rent 

( R - 4 7 8 8 ) .  

Clearly, the agreement between Goreck and Appellant 

w a s  not a commercial venture (R-4788). Appellant permitted 

Goreck to stay at his home as a good will gesture to her, 

not o u t  of a need or desire to rent the residence (R-4788). 
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While Goreck neve r  r e v e a l e d  any d e t a i l s ,  it is r e a d i l y  

a p p a r e n t  f r o m  t h e  v i d e o  t a p e  o f  t h e  J a n u a r y  2 5 ,  1 9 9 0 ,  

meet ing  between Goreck and A p p e l l a n t  t h a t  t h e r e  w a s  a 

g rea t  d e a l  more t o  h e r  s c e n a r i o  t h a n  j u s t  f i n d i n g  a p l a c e  

t o  l i v e  ( R - 3 7 3 3 ) .  I n  t h e  s u b j e c t  m e e t i n g ,  Goreck 

c o n t i n u a l l y  made r e f e r e n c e  t o  t h e  f a c t  t h a t  s h e  w a s  a f r a i d  

t h a t  some p e r s o n  o r  p e r s o n s  would find h e r :  

GORECK: . . .and I know I ' m  b e i n g  p a r a n o i d ,  
and I know t h e y  d o n ' t  have t h e  
money t o  f o l l o w  m e  around o r  
a n y t h i n g  ( R - 3 7 4 0 ) .  

. . .  
GORECK: I j u s t  d o n ' t  want t o  t a k e  any 

chances  and I d o n ' t  w a n t  t o  g e t  
i n v o l v e d  i n  t h i s  because  i f  my 
name keeps  coming up - - - R i c h a r d ' s  
bound t o  f i n d  m e  ( R - 3 7 4 1 ) .  

. . .  
GORECK: See, 1 d o n ' t  want them t o  know. 

That's why I gave them t h e  Naples  
phone number and a d d r e s s .  

TREPAL : Righ t .  

GORECK: Where S a m  i s ,  o .k .?  

TREPAL: R i g h t .  

GORECK: S o  you know i f  t h e y  do q u e s t i o n  you, 
d o n ' t  g i v e  them t h e  Winter  Haven 
o n e ,  o.k.? ( R - 3 7 5 0 )  

. . .  
GORECK: And n o t  s i n c e  t h e n ,  which i s  g r e a t ,  
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b u t  I j u s t  d i d n ' t  want i t  t o  s t a r t  
a g a i n .  I d o n ' t  want  t h e  a g g r a v a t i o n .  
T h a t ' s  where I s t a n d  (R-3753). 

On December 5 ,  1 9 8 9 ,  Goreck r e i n i t i a t e d  con tac t  w i t h  

A p p e l l a n t  r e g a r d i n g  h i s  A l t u r a s  home ( R - 4 7 8 9 ) .  She 

a d v i s e d  A p p e l l a n t  t h a t  she  would o n l y  b e  t h e r e  u n t i l  

Chr i s tmas  and A p p e l l a n t  i n d i c a t e d  t h a t  s h e  c o u l d  o n l y  r e s i d e  

i n  c e r t a i n  areas of t h e  house because  of r e p a i r s  t h a t  w e r e  

r e q u i r e d  i n  t h e  u p s t a i r s  bedroom (R4789-4790). A p p e l l a n t  

i n d i c a t e d  t o  Goreck t h a t  he  w a s  s t i l l  c l e a n i n g  o u t  t h e  

garage " s lowly"  and t h a t  he would be back t o  comple te  t h e  

r e p a i r  of t h e  house ( R - 4 7 9 1 ) .  N o  d i s c u s s i o n  w a s  had 

r e g a r d i n g  Goreck ' s  r i g h t  t o  u s e  t h e  garage ( R - 4 7 9 4 ) .  

The only s t a t e m e n t  A p p e l l a n t  made t h a t  r emote ly  r e f l e c t e d  

a l i m i t a t i o n  on h i s  a b i l i t y  t o  r e t u r n  t o  t h e  house w a s  

t h a t  he would knock b e f o r e  e n t e r i n g  r a t h e r  t h a n  j u s t  

"dropping  I n "  on Goreck (R4794-4795). T h i s  w a s  a m a t t e r  

of c o u r t e s y  r a t h e r  t h a n  a r e l i n q u i s h m e n t  of l e g a l  r i g h t s .  

Goreck engaged i n  t h e  " r e n t a l "  mere ly  as a r u s e  t o  

g a i n  access t o  t h e  p r o p e r t y  ( R - 4 7 9 6 ) .  She never  moved i n t o  

t h e  p r o p e r t y  o r  e x e r c i s e d  dominion and c o n t r o l  o v e r  it 

(R-4795). On December 1 2 ,  1989,  s h e  l e d  a s e a r c h  t e a m ,  

w i t h o u t  a w a r r a n t ,  t h rough  A p p e l l a n t ' s  home and through 

t h e  de t ached  g a r a g e  ( R 4 7 9 6 - 4 7 9 9 ) .  T h i s  was on t h e  v e r y  

day  t h a t  Goreck had spoken t o  A p p e l l a n t  and A p p e l l a n t  

had informed h e r  t h a t  h e  had r e t u r n e d  t o  h i s  home, b u t  
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t h a t  he had n o t  completed any p a i n t i n g  because  h i s  " p a i n t e r  

f r i e n d "  had n o t  shown up ( R - 4 7 9 2 ) .  The search team had a 

d i f f i c u l t  t i m e  opening  t h e  g a r a g e  d o o r s  and e n t e r i n g  

t h e r e i n  ( R 4 7 9 9 - 4 8 0 0 ) .  During t h e  search, Agent Brekke 

found Q-206 i n  t h e  closed, upper  drawer of a c h e s t  of 

d rawers  i n  t h e  g a r a g e  ( R - 4 8 0 2 ) .  

The S t a t e ' s  p o s i t i o n  i n  r e g a r d  t o  A p p e l l a n t ' s  Motion 

was t h a t  h e  l a c k e d  s t a n d i n g  t o  c h a l l e n g e  t h e  s e i z u r e  

because  h e  had abandoned the A l t u r a s  p r o p e r t y .  To 

s u p p o r t  t h i s  p o s i t i o n ,  t h e  S t a t e  o f f e r e d  t e s t i m o n y  t h a t  

A p p e l l a n t  neve r  gave Goreck s p e c i f i c  i n s t r u c t i o n s  r e g a r d i n q  

t h e  g a r a g e  o r  i t s  c o n t e n t s  and t h a t  t h e  r e a l t o r  w a s  n o t  

r e s t r i c t e d  i n  showing t h e  p r o p e r t y  t o  p r o s p e c t i v e  b u y e r s  

( R - 4 8 2 1 ;  R - 4 8 2 5 ) .  A p p e l l a n t  also asked  t h e  p r e v i o u s  

owner,  Le land  Young, t o  keep  a n  eye  on t h e  home ( R 4 8 3 4 - 4 8 3 5 ) .  

Un i t ed  S ta tes  p r o v i d e s :  

T h e  r i g h t  of t h e  p e o p l e  t o  be  s e c u r e  i n  
t h e i r  p e r s o n s ,  h o u s e s ,  p a p e r s ,  and 
e f f e c t s ,  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  
and s e i z u r e s ,  s h a l l  n o t  be v i o l a t e d ,  
and no w a r r a n t s  s h a l l  i s s u e ,  b u t  upon 
p r o b a b l e  c a u s e ,  s u p p o r t e d  by o a t h  or 
a f f i r m a t i o n ,  and p a r t i c u l a r l y  
d e s c r i b i n g  t h e  place t o  be s e a r c h e d ,  
and t h e  p e r s o n s  o r  t h i n g s  t o  be s e i z e d .  

A r t i c l e  I ,  S e c t i o n  1 2  of the C o n s t i t u t i o n  of t h e  

State of F l o r i d a  r e a d s :  

Sea rch  and s e i z u r e s .  The r i g h t  of t h e  
peop le  t o  b e  s e c u r e  i n  t h e i r  p e r s o n s ,  
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h o u s e s ,  p a p e r s ,  and e f f e c t s  a g a i n s t  
u n r e a s o n a b l e  s e a r c h e s  and s e i z u r e s ,  and 
a g a i n s t  t h e  u n r e a s o n a b l e  i n t e r c e p t i o n  
of p r i v a t e  communications by any means,  
s h a l l  n o t  b e  v i o l a t e d .  N o  w a r r a n t  
s h a l l  b e  i s s u e d  e x c e p t  upon p r o b a b l e  
c a u s e ,  s u p p o r t e d  by a f f i d a v i t ,  
p a r t i c u l a r l y  d e s c r i b i n g  t h e  p l a c e  o r  
p l a c e s  t o  b e  s e a r c h e d ,  t h e  p e r s o n  or 
p e r s o n s ,  t h i n g  o r  t h i n g s  t o  b e  s e i z e d ,  
t h e  communication t o  be i n t e r c e p t e d ,  
and t h e  n a t u r e  of t h e  e v i d e n c e  t o  be 
o b t a i n e d .  T h i s  r i g h t  s h a l l  be 
c o n s t r u e d  i n  confo rmi ty  w i t h  t h e  Four th  
Amendment t o  t h e  Un i t ed  S ta tes  
C o n s t i t u t i o n ,  as i n t e r p r e t e d  by t h e  
Un i t ed  S ta t e s  Supreme C o u r t .  A r t i c l e s  
o r  i n f o r m a t i o n  o b t a i n e d  i n  v i o l a t i o n  
of t h i s  r i g h t  s h a l l  n o t  b e  a d m i s s i b l e  
i n  e v i d e n c e  i f  such a r t i c l e s  or 
i n f o r m a t i o n  would b e  i n a d m i s s i b l e  
under  d e c i s i o n s  of t h e  Un i t ed  S t a t e s  
Supreme Cour t  c o n s t r u i n g  t h e  F o u r t h  
Amendment t o  t h e  Un i t ed  S t a t e s  
C o n s t i t u t i o n .  

Protection f r o m  governmental  i n t r u s i o n  i n t o  o u r  homes 

case,  t h e  S t a t e  sough t  t o  c i rcumvent  t h o s e  p r o t e c t i o n s  by 

r e s o r t i n g  t o  d e c e i t .  I t  sough t  t o  a r t i f i c i a l l y  create 

a n  e x c e p t i o n  t o  t h e  w a r r a n t  r equ i r emen t  when, i n  f a c t ,  no 

e x c e p t i o n  e x i s t e d .  

I n  Johnson v. Un i t ed  S ta t e s ,  333 U . S .  L O ,  9 2  L.Ed 4 3 6 ,  

6 8  S . C t .  3 6 7 ,  M r .  Justice Jackson  wrote: 

The p o i n t  of t h e  Four th  Amendment, 
which o f t e n  i s  n o t  g r a s p e d  by 
z e a l o u s  o f f i c e r s ,  i s  n o t  t h a t  it 
d e n i e s  l a w  enforcement  t h e  support  
of t h e  u s u a l  i n f e r e n c e s  which 
r e a s o n a b l e  men draw from ev idence .  
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I ts  p r o t e c t i o n  c o n s i s t s  i n  r e q u i r i n g  
t h a t  t h o s e  i n f e r e n c e s  b e  drawn by a 
n e u t r a l  and de tached  m a g i s t r a t e  
i n s t e a d  of b e i n g  judged by t h e  
o f f i c e r  engaged i n  t h e  o f t e n  
c o m p e t i t i v e  e n t e r p r i s e  of 
f e r r e t i n g  o u t  c r i m e .  Any 
assumpt ion  t h a t  e v i d e n c e  s u f f i c i e n t  
t o  s u p p o r t  a m a g i s t r a t e ' s  d i s i n t e r e s t e d  
d e t e r m i n a t i o n  t o  i s s u e  a s e a r c h  
w a r r a n t  will justify t h e  o f f i c e r s  i n  
making a s e a r c h  w i t h o u t  a w a r r a n t  
would r educe  t h e  amendment t o  a 
n u l l i t y  and l e a v e  t h e  p e o p l e s  homes 
s e c u r e  o n l y  i n  t h e  d i s c r e t i o n  of 
p o l i c e  o f f i c e r s  . . . when t h e  r i g h t  
of p r i v a c y  must  r e a s o n a b l y  y i e l d  t o  
t h e  r i g h t  of s e a r c h  i s ,  as  a rule, 
t o  b e  d e c i d e d  by  a j u d i c i a l  o f f i c e r ,  
not by a pol iceman o r  government 
enforcement  a g e n t .  Johnson,  U . S .  
pg. 1 3 - 1 4 .  

I t  i s  a x i o m a t i c  t h a t  t h e  F o u r t h  Amendment p r o t e c t s  

p e o p l e ,  n o t  p l a c e s .  Tha t  which a p e r s o n  views as h i s  own 

and p r i v a t e  may be p r o t e c t e d  even  i f  i n  a n  area a c c e s s i b l e  

t o  t h e  p u b l i c .  Katz v. Un i t ed  S t a t e s ,  389 U . S .  3 4 7 ,  1 9  

L.Ed.2d 5 7 6 ,  8 8  S.Ct. 5 0 7  ( 1 9 6 7 )  : Rakas v. I l l i n o i s ,  439 

U . S .  128 ,  59 L.Ed.2d 3 8 7 ,  9 9  S.Ct. 1 0 3 5  ( 1 9 7 8 ) .  This 

p r o t e c t i o n  i s  n o t  l i m i t e d  t o  t h e  c l a i m a n t ' s  home. R a t h e r ,  

i f  a p e r s o n  h a s  e i t h e r  a r e a s o n a b l e  e x p e c t a t i o n  of  p r i v a c y  

or  a p o s s e s s o r y  i n t e r e s t  i n  t h e  p r o p e r t y ,  t h e n  he  i s  

a f f o r d e d  p r o t e c t i o n  a g a i n s t  a s e a r c h  and s e i z u r e .  Un i t ed  

S t a t e s  v. J acobsen ,  4 6 6  U . S .  1 0 9 ,  1 0 4  S.Ct. 1 6 5 2 ,  8 0  L.Ed.2d 

, 110 S.Ct. - _ -  85 ( 1 9 8 4 ) ;  Horton v. C a l i f o r n i a ,  U.S. 

2301, 1 1 0  L.Ed.2d 1 1 2  ( 1 9 9 0 ) .  Although ownersh ip  i s  n o t  

a " t a l i s m a n "  fo r  i n v o c a t i o n  of t h e  Four th  Amendment, i t  i s  
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t h e  " b r i g h t  s t a r  by which Cour t s  a re  gu ided"  when a p p l y i n g  

F o u r t h  Amendment j u r i s p r u d e n c e .  Un i t ed  S ta t e s  w.  F r e i r e ,  

7 1 0  F .2d  1515 (11th C i r .  1983) .  

So c a r e f u l  are t h e  s a f e g u a r d s  a g a i n s t  governmenta l  

i n v a s i o n  of a p e r s o n ' s  home t h a t  t h e  p r i n c i p l e s  espoused  i n  

t h e  F o u r t h  Amendment have  been adopted  by t h e  F l o r i d a  

C o n s t i t u t i o n  and c o d i f i e d  under  F l o r i d a  law. A r t i c l e  I, 

S e c t i o n  1 2 ,  C o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a ;  S e c t i o n  

9 3 3 . 0 4 ,  F l o r i d a  S t a t u t e s ;  S e c t i o n  933.18, F l o r i d a  S t a t u t e s .  

A s e a r c h  of a s u s p e c t ' s  p r o p e r t y  w i t h o u t  f i r s t  r e s o r t i n g  

t o  a n  i m p a r t i a l  m a g i s t r a t e  and t h e r e b y  o b t a i n i n g  a w a r r a n t  

i s  p e r  -- se unreasonab le .  

e x c e p t i o n s  e x i s t  t o  t h e  w a r r a n t  r equ i r emen t .  

C a l i f o r n i a ,  s u p r a ;  Mincey v. Ar i zona ,  4 3 7  U . S .  385 ,  9 8  S.Ct. 

2408, 57 L.Ed.2d 2 9 0  (1978) .  

Only a few, w e l l  d e l i n e a t e d  

Horton v. 

One of t h e  r ecogn ized  e x c e p t i o n s  t o  t h e  w a r r a n t  

r e q u i r e m e n t  i s  when t h e  s e a r c h  i s  p r e d i c a t e d  upon t h e  f r e e ,  

v o l u n t a r y ,  and knowing consen t  of t h e  p e r s o n  v e s t e d  w i t h  

t h e  p r o p r i e t a r y  i n t e r e s t  o r  e x p e c t a t i o n  of p r i v a c y .  

Schneck lo th  v. Bustamonte,  4 1 2  U.S. 218, 9 8  S e c t .  2 0 4 1 ,  

36 L.Ed.2d 8 5 4  ( 1 9 7 3 ) .  However, c o n s e n t  t o  m e r e  p r e s e n c e  

i s  n o t  tan tamount  t o  c o n s e n t  t o  engage i n  a s e a r c h  o r  

s e i z u r e .  

o b t a i n e d  by s t e a l t h  o r  r u s e ,  t h e n  t h e  c o n s e n t  i s  q u a l i f i e d ,  

i . e .  

Where e n t r y  o n t o  t h e  d e f e n d a n t ' s  p r o p e r t y  i s  

it does  n o t  e x t e n d  t o  t h e  unknown purpose  of a s e a r c h  
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and s e i z u r e .  Any s e i z u r e  made under  such  p r e t e x t  v i o l a t e s  

t h e  F o u r t h  Amendment and t h e  p r o d u c t  t h e r e o f  shou ld  be  

s u p p r e s s e d .  Gouled v. Un i t ed  S t a t e s ,  255 U . S .  298, 4 1  S.Ct.  

2 6 1 ,  65  L.Ed. 6 4 7  ( 1 9 2 1 ) .  

I n  t h e  case sub  j u d i c e ,  Goreck o b t a i n e d  access t o  

A p p e l l a n t ' s  home through d e c e i t .  She a d v i s e d  t h a t  s h e  wanted 

t o  " r e n t "  t h e  house because  s h e  w a s  dissatisfied w i t h  h e r  

previously r e n t e d  condominium (R-4786). I n  f a c t ,  h e r  

s t a t e m e n t s  t o  A p p e l l a n t  r e g a r d i n g  h e r  i n t e n t i o n s  i n d i c a t e d  

t h a t  t h i s  was something less  t h a n  a r e n t a l .  Fo r  example,  

s h e  s t a t e d  t h a t  s h e  a n t i c i p a t e d  be ing  o u t  of A p p e l l a n t ! s  

home by Chr i s tmas ,  a m e r e  1 2  d a y s  of r e s i d e n c y  (R-4789). 

A p p e l l a n t  and Goreck d i s c u s s e d  u s i n g  an  a i r  mat t ress  f o r  

a bed ( R - 4 7 9 5 ) .  C l e a r l y ,  t h e  t a c i t  agreement  between 

Goreck and A 2 p e l l a n t  r e g a r d i n g  Goreck ' s  occupancy of 

A p p e l l a n t ' s  home w a s  ex t r eme ly  l i m i t e d  b o t h  i n  t i m e  and 

scope  

N e v e r t h e l e s s ,  Goreck b e l i e v e d  t h a t  h e r  occupancy of  

the home gave  h e r  f ree  r e i g n  t o  conduct  a n  e x t e n s i v e  and 

thorough s e a r c h  w i t h o u t  a w a r r a n t  (even  t o  t h e  e x t e n t  of 

t a k i n g  swabbing$) of n o t  o n l y  t h e  r e s i d e n c e  s t r u c t u r e ,  

b u t  t h e  o u t  b u i l d i n g s  as well (R-4804; R - 4 8 0 9 ) .  H e r  

a ssumpt ion  was  t h a t  she had made " l e g a l  e n t r y "  i n t o  t h e  

home and ,  t h e r e f o r e ,  had f u l l  access t o  e v e r y t h i n g  on 

t h e  p r o p e r t y  ( R 4 7 9 6 - 4 7 9 7 ) .  
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T o  t h e  c o n t r a r y ,  t h e  communication between A p p e l l a n t  

and Eoreck ,  and t h e  a c t i o n s  of A p p e l l a n t ,  i n d i c a t e d  t h a t  

h e  n e i t h e r  gave c o n s e n t  t o  Goreck t o  e n t e r  t h e  g a r a g e  no r  

d i d  he  abandon t h e  p r o p e r t y .  A p p e l l a n t  owned t h e  home 

w i t h  h i s  w i f e  ( R - 4 8 3 0 ) .  H e  ma in ta ined  a key t o  t h e  

r e s i d e n c e ,  a l t h o u g h  h e  did n o t  a t t a c h  g r e a t  worry t o  

locking t h e  home ( R - 4 7 9 0 ) .  B e  l i m i t e d  Goreck ' s  a r e a  of 

u s e  w i t h i n  t h e  house and ,  had he  so d e s i r e d ,  c o u l d  have  

e x p e l l e d  h e r  from t h e  home e n t i r e l y  ( R - 4 7 8 9 ) .  H e  e x p l a i n e d  

t h a t  he  would r e t u r n  t o  t h e  house t o  e f f e c t  r e p a i r s  on t h e  

home and t o  f i n i s h  c l e a n i n g  o u t  t h e  galrrage ( R 4 7 9 0 - 4 7 9 1 ) .  

The f a c t  t h a t  A p p e l l a n t  a r r a n g e d  f o r  Le land  Young t o  

watch over  t h e  house on a d a i l y  basis does  n o t  r e f l e c t  

a n  abandonment of t h e  p r o p e r t y  ( R 4 8 3 4 - 4 8 3 5 ) .  Q u i t e  t o  

t h e  c o n t r a r y ,  it r e f l e c t s  a s p e c i f i c  i n t e n t  t o  m a i n t a i n  

c o n t r o l  of and knowledge a b o u t  t h e  p r o p e r t y  and i t s  

c o n t e n t s .  One who abandons p r o p e r t y  does  n o t  make p r o v i s i o n s  

f o r  i t s  care. 

The f a c t s  t a k e n  as a whole show t h a t  A p p e l l a n t  w a s  

i n t e r e s t e d  o n l y  i n  accommodating a supposed f r i e n d ,  who 

w a s  go ing  t o  s l e e p  i n  t h e  house on an  a i r  mattress f o r  

approx ima te ly  1 2  days .  The f a c t  t h a t  A p p e l l a n t  and h i s  

w i f e  had o f f e r e d  t o  l e t  Goreck s t a y  t h e r e  s imply  by paying  

f o r  t h e  u t i l i t i e s  a l s o  i n d i c a t e s  t h a t  Goreck ' s  u s e  of  t h e  

house w a s  t o  b e  s h o r t ,  t emporary ,  and l i m i t e d  i n  scope .  
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N o  a u t h o r i t y  was g r a n t e d  t o  h e r  t o  u s e  t h e  g a r a g e  which 

had t h e  d o o r s  wedged s h u t  (R4793-4794; R 4 7 9 9 - 4 8 0 0 ) .  T h i s ,  

i n  t u r n ,  mandates a c o n c l u s i o n  t h a t  A p p e l l a n t  r e t a i n e d  

c o n t r o l  of t h e  p remises  and a p r i v a c y  i n t e r e s t  i n  t h e  

t h a t  p r o p e r t y  h a s  been  r e n t e d  t o  a n o t h e r  does n o t  

n e c e s s a r i l y  d e p r i v e  t h e  owner of h i s  e x p e c t a t i o n  of 

p r i v a c y .  S t a t e  v. Suco, 5 2 1  So.2d 1 1 0 0  ( F l a .  1 9 8 8 ) ;  

Wilson v. H e a l t h  and H o s p i t a l  C o r p o r a t i o n  o f  Marion County,  

6 2 0  F.2d 1 2 0 1  ( 1 9 8 0 ) .  Suco i n v o l v e d  t h e  w a r r a n t l e s s  

g e n e r a l  s e a r c h  of  a home owned by Suco and l e a s e d  t o  h i s  

co -de fendan t ,  J o r g e  and I s a b e l  Betancur .  A f t e r  M r s .  Be tancur  

i n v i t e d  a u t h o r i t i e s  i n t o  h e r  home, a l a r g e  q u a n t i t y  of 

c o c a i n e  w a s  d i s c o v e r e d .  Suco sough t  t o  s u p p r e s s  t h e  

n a r c o t i c s  on t h e  b a s i s  of a v i o l a t i o n  o f  h i s  F o u r t h  

Amendment p r i v i l e g e s .  

had o r a l l y  l e a s e d  t h e  home t o  his co-de fendan t s ,  

w a s  n o t  h i s  w i t h i n  t h e  meaning of t h e  F o u r t h  Amendment and 

The S t a t e  contended t h a t  s i n c e  Suco 

t h e  home 

t h a t ,  t h e r e f o r e ,  h e  l a c k e d  s t a n d i n g .  

Evidence  p r e s e n t e d  a t  t h e  s u p p r e s s i o n  h e a r i n g  i n d i c a t e d  

t h a t  Suco had a s i g n i f i c a n t  r i g h t  t o  access t o  t h e  p remises  

n o t w i t h s t a n d i n g  t h e  o r a l  lease. H e  . . d i d  n o t  r e s i d e  

a t  t h e  house ,  

entering t h e  p remises  t o  collect r e n t ,  t o  m a i n t a i n  t h e  

( b u t )  h e  r e t a i n e d  a key f o r  t h e  purpose  of 
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p r e m i s e s ,  and t o  make r e p a i r s  when n e c e s s a r y .  There w e r e  

no s t a t e d  r e s t r i c t i o n s  t o  h i s  r i g h t  of e n t r y . "  Suco, pg. 1 1 0 1 .  

Accord ing ly ,  Suco w a s  de t e rmined  t o  have s t a n d i n g  t o  c h a l l e n g e  

t h e  s e a r c h  and t h e  o r d e r  g r a n t i n g  s u p p r e s s i o n  was  a f f i r m e d .  

Wilson i n v o l v e d  r e n t a l  a p a r t m e n t s  which w e r e  i n s p e c t e d  

by a h e a l t h  o f f i c e r  w i t h o u t  w a r r a n t .  I n  oppos ing  t h e  

l a n d l o r d ' s  s u i t  f o r  damages based  upon a w a r r a n t l e s s ,  

a d m i n i s t r a t i v e  s e a r c h  of h i s  p remises  which v i o l a t e d  t h e  

F o u r t h  Amendment, t h e  S t a t e  a rgued  t h a t  t h e  p r o p e r t i e s  

w e r e  "open and c o m p l e t e l y  unsecured"  and t h a t  members of 

t h e  p u b l i c  c o u l d  have d i s c o v e r e d  t h e  a l l e g e d  v i o l a t i o n  by 

t r e s p a s s i n g  on t h e  p r o p e r t y .  I n  r e j e c t i n g  t h i s  argument ,  

t h e  C o u r t  no ted  t h a t  t h e r e  w a s  no r e q u i r e m e n t  i n  t h e  

law t h a t  . . . t h e  owner of p r o p e r t y  t a k e  a f f i r m a t i v e  

s t e p s  t o  p r o c l a i m  h i s  e x p e c t a t i o n  of p r i v a c y .  One does  

n o t  have to p o s t  s i g n s  p r o h i b i t i n g  t r e s p a s s  o r  keep  h i s  

d o o r s  c l o s e d  and locked  . . . t o  m a i n t a i n  i n  f u l l  

e f f e c t i v e n e s s  a n  e x p e c t a t i o n  of p r i v a c y . "  Wilson,  pg. 1 2 1 2 .  

The Court t h e n  concluded t h a t  i n  t h e  absence  of a n  

a f f i r m a t i v e  showing t h a t  t h e  owner had abandoned h i s  

e x p e c t a t i o n  of p r i v a c y ,  t h e  m e r e  ownersh ip  of t h e  p r o p e r t y ,  

w i t h o u t  more, w a s  s u f f i c i e n t  t o  create a n  i n f e r e n c e  of a n  

e x p e c t a t i o n  of  p r i v a c y .  Once t h e  e x p e c t a t i o n  of p r i v a c y  

i s  e s t a b l i s h e d ,  v i s  a v i s ,  t h e  g a r a g e  i n  t h e  i n s t a n t  case, 

t h e n  any w a r r a n t l e s s  search o r  s e i z u r e  conducted  t h e r e i n  

i s  -- p e r  se u n r e a s o n a b l e  under  t h e  Federal C o n s t i t u t i o n ,  S t a t e  

C o n s t i t u t i o n ,  and S t a t e  s t a t u t o r y  l a w .  
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Of course,  t h e  i l l e g i t i m a c y  of t h e  " r e n t a l "  of 

A p p e l l a n t ' s  home c a n n o t  b e  i g n o r e d ,  The a r rangement  between 

A p p e l l a n t  and Goreck w a s  a f r a u d  upon A p p e l l a n t  conducted 

i n  o r d e r  t o  o b t a i n  access t o  h i s  home. A c c e s s  w a s  o b t a i n e d  

th rough  s t e a l t h  and g u i l e  because  l a w  enforcement  knew 

t h a t  t h e r e  w a s  i n s u f f i c i e n t  p r o b a b l e  cause t o  s u p p o r t  t h e  

i s s u a n c e  of a s e a r c h  w a r r a n t  ( R - 4 8 0 4 ) .  T h e r e f o r e ,  t h e i r  

a c t i o n s  w e r e  t a k e n  w i t h  t h e  d e l i b e r a t e  i n t e n t  of 

o b v i a t i n g  t h e  need for a s e a r c h  w a r r a n t  and c i r cumven t ing  

t h e  r e q u i r e m e n t s  of S e c t i o n  9 3 3 ,  F l o r i d a  S t a t u t e s .  

When e n t r y  i s  o b t a i n e d  by governmenta l  s t e a l t h ,  any 

subsequen t  s e a r c h  made i n  secret  v i o l a t e s  t h e  F o u r t h  

Amendment. Gouled v. Uni ted  S t a t e s ,  sup ra .  I n  Gouled, 

t h e  d e f e n d a n t  and o t h e r s  w e r e  cha rged  w i t h  b e i n g  p a r t i e s  t o  

a c o n s p i r a c y  t o  d e f r a u d  t h e  Un i t ed  S t a t e s  Army. A f t e r  

Gouled became a s u s p e c t ,  t h e  Army s e n t  an  i n t e l l i g e n c e  

a g e n t  who had been a b u s i n e s s  a c q u a i n t a n c e  of Gouled t o  

p r e t e n d  t o  make a " f r i e n d l y "  c a l l  on Gouled. A f t e r  

g a i n i n g  admiss ion  t o  Gou led ' s  o f f i c e  p u r s u a n t  t o  t h e  

renewed f r i e n d s h i p  r u s e ,  t h e  a g e n t  w a i t e d  u n t i l  Gouled 

l e f t  t h e  o f f i c e  and t h e n  s u r r e p t i t i o u s l y  s e i z e d  and 

c a r r i e d  away several  documents which he  d e l i v e r e d  t o  t h e  

Un i t ed  S t a t e s  A t to rney .  The documents were used t o  

o b t a i n  a c o n v i c t i o n .  The C o u r t ,  r u l i n g  t h a t  t h e  search 

and s e i z u r e  had v i o l a t e d  t h e  F o u r t h  Amendment, r ea soned :  

The p r o h i b i t i o n  of t h e  F o u r t h  Amendment 
i s  a g a i n s t  a l l  u n r e a s o n a b l e  s e a r c h e s  
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and s e i z u r e s ;  and i f  f o r  a government 
o f f i c e r  t o  o b t a i n  e n t r a n c e  t o  a man's 
house  or o f f i c e  by f o r c e  o r  by a n  
i l l e g a l  t h r e a t  o r  show of f o r c e ,  
amounting t o  c o e r c i o n ,  and t h e n  t o  
search f o r  and s e i z e  h i s  p r i v a t e  
papers ,  would b e  a n  un reasonab le  and 
t h e r e f o r e  a p r o h i b i t e d  s e a r c h  and 
s e i z u r e ,  as i t  c e r t a i n l y  would be ,  
it i s  impossible t o  s u c c e s s f u l l y  
contend  t h a t  a l ike  search and 
s e i z u r e  would be a r e a s o n a b l e  one if 
o n l y  admiss ion  were o b t a i n e d  by 
s t e a l t h  i n s t e a d  of by f o r c e  o r  
c o e r c i o n .  T h e  s e c u r i t y  and p r i v a c y  
of t h e  home o r  o f f i c e  and of  t h e  
p a p e r s  o f  t h e  owner would b e  as much 
invaded ,  and t h e  s e a r c h  and s e i z u r e  
would be  as much a g a i n s t  his w i l l  i n  
t h e  one case as i n  t h e  o t h e r ;  and it 
must t h e r e f o r e  be r e g a r d e d  as  e q u a l l y  
i n  v i o l a t i o n  of h i s  c o n s t i t u t i o n a l  
r i g h t s .  

Without  d i s c u s s i n g  them, w e  c a n n o t  
doub t  t h a t  such  d e c i s i o n s  as t h e r e  
are  i n  c o n f l i c t  w i t h  t h i s  c o n c l u s i o n  
are unsound and t h a t ,  whether  e n t r a n c e  
t o  t h e  home o r  o f f i c e  of a p e r s o n  
s u s p e c t e d  of a crime be o b t a i n e d  by a 
r e p r e s e n t a t i v e  of any branch  o r  
s u b d i v i s i o n  of t h e  government of t h e  
Un i t ed  States b y  s t e a l t h ,  o r  th rough  
s o c i a l  a c q u a i n t a n c e ,  or i n  t h e  g u i s e  
of a b u s i n e s s  call, and whether  t h e  
owner be  p r e s e n t  o r  n o t  when h e  
e n t e r s ,  any s e a r c h  and s e i z u r e  
s u b s e q u e n t l y  and s e c r e t l y  made i n  
h i s  absence  f a l l s  w i t h i n  t h e  scope  
o f  t h e  p r o h i b i t i o n  of t h e  F o u r t h  
Amendment. Gouled, s u p r a .  

Gouled c l e a r l y  s t a n d s  for t h e  p r o p o s i t i o n  t h a t  any secret  

s e a r c h  made a f t e r  o b t a i n i n g  access by government s t e a l t h  o r  

g u i l e  i s  u n c o n s t i t u t i o n a l .  T h i s  p r o p o s i t i o n  i s  i n  d i r e c t  

a c c o r d  w i t h  t h e  p r i n c i p l e  t h a t  i n  o r d e r  f o r  a w a r r a n t l e s s  

s e a r c h  t o  b e  v a l i d  based  upon " c o n s e n t " ,  t h e  c o n s e n t  must 
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be f r e e l y ,  v o l u n t a r i l y ,  and knowingly g iven .  Schneck lo th  v. 

Bustamonte,  s u p r a .  I t  i s  i n c o n c e i v a b l e  t h a t  a c o n s e n t  t o  

s e a r c h  c o u l d  be  f r e e l y ,  v o l u n t a r i l y ,  and knowingly g i v e n  if 

it was  o b t a i n e d  by r u s e ,  s t e a l t h ,  o r  g u i l e .  I n  f a c t ,  t h e  

v e r y  n a t u r e  of t h e  a c t  i s  t o  p r e v e n t  t h e  t a r g e t e d  i n d i v i d u a l  

from becoming knowledgeable  as t o  t h e  a c t u a l  mot ive  of t h e  

l a w  enforcement  o f f i c e r .  

Assuming, a rguendo,  t h a t  Goreck had l e g a l  access t o  

Appellant's p r o p e r t y ;  assuming t h a t  t h e  a c c e s s  gave h e r  

t h e  r i g h t  t o  c a l l  i n  o t h e r  o f f i c e r s  for a g e n e r a l  s e a r c h  of 

t h e  house and garage; and assuming t h a t  Goreck ' s  i n v i t a t i o n  

somehow gave Brekke t h e  r i g h t  t o  open t h e  drawer and b r i n g  

t h e  b o t t l e  i n t o  " p l a i n  v iew",  t h e  S t a t e  s t i l l  d i d  n o t  have 

t h e  r i g h t  t o  s e i z e  t h e  b o t t l e  and t r a n s p o r t  it away f o r  a 

f u r t h e r  s e a r c h  i n  t h e  form of a l a b o r a t o r y  a n a l y s i s .  T h i s  

i s  because  any v a l i d  w a r r a n t l e s s  s e a r c h  of i n c r i m i n a t i n g  

e v i d e n c e  r e q u i r e s  t h a t  t h e  o f f i c e r  have "a l a w f u l  r i g h t  of 

access t o  t h e  o b j e c t  i t s e l f . "  Horton v.  C a l i f o r n i a ,  s u p r a .  

T h i s  r e q u i r e m e n t  i s  based  on j u d i c i a l  r e c o g n i t i o n  of 

t h e  d i s t i n c t i o n  between " s e a r c h "  and " s e i z u r e "  as used i n  

t h e  F o u r t h  Amendment. S p e c i f i c a l l y ,  " s e i z u r e "  i n i t i a t e s  

a f a c t o r  o t h e r  t h a n  t h e  e x p e c t a t i o n  of p r i v a c y ,  t o  w i t :  

t h e  p r o p e r t y  i n t e r e s t s  of  t h e  i n d i v i d u a l .  

I n  Un i t ed  S t a t e s  v .  J acobsen ,  s u p r a ,  t h e  C o u r t  s t a t e d :  

The f i r s t  c l a u s e  of t h e  F o u r t h  
Amendment p r o v i d e s  t h a t  t h e  
" r i g h t  of t h e  peop le  t o  be 
s e c u r e  i n  t h e i r  p e r s o n s ,  
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h o u s e s ,  p a p e r s ,  and e f f e c t s ,  a g a i n s t  
u n r e a s o n a b l e  s e a r c h e s  and s e i z u r e s ,  
s h a l l  n o t  b e  v i o l a t e d  . . . I 1  T h i s  
t e x t  p r o t e c t s  two t y p e s  of  e x p e c t a t i o n s ,  
one i n v o l v i n g  "searches", t h e  o t h e r  
" s e i z u r e s " .  A "search" o c c u r s  when 
a n  e x p e c t a t i o n  of p r i v a c y  t h a t  
s o c i e t y  i s  p r e p a r e d  t o  c o n s i d e r  
r e a s o n a b l e  i s  i n f r i n g e d .  A " s e i z u r e "  
of p r o p e r t y  o c c u r s  when t h e r e  i s  s o m e  
meaningfu l  i n t e r f e r e n c e  w i t h  a n  
i n d i v i d u a l ' s  p o s s e s s o r y  i n t e r e s t  i n  
t h a t  p r o p e r t y .  

. . .  
Even when government a g e n t s  may 
l a w f u l l y  s e i z e  . . , a package t o  
p r e v e n t  loss or d e s t r u c t i o n  of 
s u s p e c t e d  c o n t r a b a n d ,  t h e  F o u r t h  
Amendment r e q u i r e s  that t h e y  o b t a i n  a 
w a r r a n t  b e f o r e  examining t h e  c o n t e n t s  
of such  a package. Such a w a r r a n t l e s s  
s e a r c h  c o u l d  n o t  b e  c h a r a c t e r i z e d  as 
r e a s o n a b l e  s imply  because ,  a f t e r  t h e  
o f f i c i a l  i n v a s i o n  of t h e  p r i v a c y  
o c c u r r e d ,  t h e  con t r aband  i s  d i s c o v e r e d  . . .  

I n  Horton v .  C a l i f o r n i a ,  supral t h e  Cour t  r e a f f i r m e d  

t h i s  concep t :  

The r i g h t  t o  s e c u r i t y  i n  p e r s o n  and 
p r o p e r t y  p r o t e c t e d  by t h e  F o u r t h  
Amendment may be  invaded  i n  q u i t e  
d i f f e r e n t  ways by s e a r c h e s  and 
s e i z u r e s .  A s e a r c h  compromises 
t h e  i n d i v i d u a l  i n t e r e s t  i n  p r i v a c y ;  
a s e i z u r e  d e p r i v e s  t h e  i n d i v i d u a l  
of dominion o v e r  h i s  or her  p e r s o n  
o r  p r o p e r t y .  The " p l a i n  view" 
d o c t r i n e  i s  o f t e n  c o n s i d e r e d  an  
e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  t h a t  
w a r r a n t l e s s  s e a r c h e s  a re  p r e s u m p t i v e l y  
u n r e a s o n a b l e ,  but t h i s  c h a r a c t e r i z a t i o n  
o v e r l o o k s  t h e  i m p o r t a n t  d i f f e r e n c e  
between s e a r c h e s  and s e i z u r e s .  I f  a n  
a r t i c l e  i s  a l r e a d y  i n  p l a i n  view,  
n e i t h e r  i t s  o b s e r v a t i o n  nor  i t s  
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s e i z u r e  would i n v o l v e  any i n v a s i o n  of 
p r i v a c y .  A s e i z u r e  of t h e  a r t i c l e ,  
however, would o b v i o u s l y  invade  t h e  
owner ' s  p o s s e s s o r y  i n t e r e s t .  I f  
" p l a i n  view" j u s t i f i e s  a n  e x c e p t i o n  
from a n  o t h e r w i s e  a p p l i c a b l e  w a r r a n t  
r e q u i r e m e n t ,  t h e r e f o r e ,  it must be  
a n  e x c e p t i o n  t h a t  i s  a d d r e s s e d  t o  
t h e  conce rns  t h a t  are i m p l i c a t e d  by 
s e i z u r e s  r a t h e r  t h a n  by s e a r c h e s .  
( c i t a t i o n s  ommitted) . 

I n  Walter v. Un i t ed  S ta tes ,  4 4 7  1J.S. 6 4 9 ,  1 0 0  S.Ct. 2 3 9 5 ,  

65  L.Ed.2d 4 1 0  ( 1 9 8 0 1 ,  twelve  l a r g e  c a r t o n s  were sh ipped  b y  

Greyhound bus t o  Leggs,  I n c . ,  i n  Georgia .  The car tons  w e r e  

m i s t a k e n l y  d e l i v e r e d  t o  L 'eggs  P r o d u c t s ,  I n c .  Employees 

of t h e  l a t t e r  company opened t h e  boxes and d i s c o v e r e d  

i n d i v i d u a l  boxes of  8 m i l l i m e t e r  movie f i l m ,  each  of 

which b o r e  a homosexual c h a r a c t e r i z a t i o n  and a d e s c r i p t i o n  

of t h e  f i l m .  The F B I  w a s  summoned. 

The F B I  t r a n s p o r t e d  t h e  f i l m s  and viewed them on a 

government p r o j e c t o r  w i t h o u t  making any e f f o r t  t o  o b t a i n  a 

w a r r a n t .  I n  c o n s i d e r i n g  t h e  i s s u e  of whether  t h e  F o u r t h  

Amendment required t h e  F B I  a g e n t s  t o  o b t a i n  a w a r r a n t  

b e f o r e  v iewing  t h e  films, t h e  Cour t  f i r s t  obse rved  t h a t  t h e  

F B I  l a w f u l l y  a c q u i r e d  p o s s e s s i o n  of t h e  f i l m s  because  t h e  

p e r s o n s  who opened t h e  boxes were n o t  government a g e n t s .  

The Cour t  r e c o g n i z e d  t h a t  t h e  obv ious  pu rpose  f o r  v iewing  

t h e  f i l m s  w a s  t o  d e t e r m i n e  whether  t h e i r  owner was g u i l t y  

of a f e d e r a l  o f f e n s e :  t h a t  t h e  labels gave  t h e  F B I  

p r o b a b l e  cause  t o  b e l i e v e  t h a t  t h e  f i l m s  w e r e  obscene;  

t h a t  t h e  l a b e l s  were n o t  s u f f i c i e n t  t o  s u p p o r t  c o n v i c t i o n ,  
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however; and that a search of the contents of the film was 

necessary to obtain the evidence which was to be used at 

trial. The Court, referring to the viewing of the films, 

stated: 

It was a search; there was no 
warrant. The owner had not consented; 
and there were no exigent circumstances. 

. . .  
The fact that FBI agents were lawfully 
in possession of the boxes of film 
did not give them authority to 
search their contents . . . An 
officer's authority to possess a 
package is distinct from his 
authority to examine its contents . . . 
. . .  
Since that examination had uncovered 
the labels, and since the labels 
established probable cause to 
believe the films were obscene, the 
government argues that the limited 
private search justified an unlimited 
official search. That argument must 
fail, whether we view the official 
search as an expansion of the 
private search or as an independent 
search supported by its own probable 
cause. 

When an official search is properly 
authorized -- whether by consent or 
by the issuance of a valid warrant -- 
the scope of the search is limited 
by the terms of its authorization. 
Consent to search a garage would not 
implicity authorize a search of an 
adjoining house; a warrant to search 
f o r  a stolen refrigerator would 
not authorize the opening of desk 
drawers. Because "indiscriminate 
searches and seizure conducted 
under the authority of general 
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warrants were the immediate evils that 
motivated the framing and adoption of 
the Fourth Amendment", Payton v. New 
York, 445 U.S. 573, 5 8 3 ,  63 L.Ed.2d 
639,.100 S.Ct. 1371, that amendment 
requires that the scope of every 
authorized search be particularly 
described. 

. . .  
Prior to the government's screening, 
one could o n l y  draw inferences about 
what was on the film. Projection 
of the films is a significant 
expansion of the search that had 
been conducted previously by a 
private party and therefore must 
be characterized as a separate 
search. That separate search was 
not supported by any exigency, 
or by a warrant even though one 
could have easily been obtained. 

A case analogous to the case at bar is State v. Von Bulow, 

475 A.2d 995, 487 ALR 4th 455, cert. den. 83 L.Ed.2d 162, 

105 S.Ct. 2 3 3  (RI 1984). In that matter, Claus Von Bulow 

was accused of the attempted murder of his wife, Martha 

Von Bulow. Firs. Von Bulow unexpectedly went into a coma 

on the morning of December 27, 1979, from which she 

ultimately recovered. Blood tests showed an unsually 

low blood sugar  level-. 

Soon after that episode, a maid discovered a "black 

bag" in a closet in the V o n  Bulow's New York apartment. 

It contained three small vials, one containing powder, 

another liquid, and the other pills. She returned the 

bag to where she found it. In November, 1980, the maid 

saw the black bag again, this time in the defendant's 
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bedroom. I n  a d d i t i o n  t o  t h e  t h r e e  v i a l s ,  it now c o n t a i n e d  

a s y r i n g e  and a v i a l  marked " i n s u l i n " .  She c a l l e d  

M r s .  Von Bulow's son  i n t o  t h e  room and d i s c l o s e d  t h e  bag 

t o  him. When t h e  maid n e x t  s a w  t h e  bag a t  t h e  Von Bulow's 

N e w  P o r t ,  Rhode I s l a n d  home, t h e  c o n t e n t s  were t h e  s a m e .  

On December 2 2 ,  1 9 8 0 ,  M r s .  Von Bulow a g a i n  l a p s e d  

i n t o  a coma. S u s p i c i o u s  of M r .  Von B u l o w ,  Mrs. Von Bulow's 

s o n ,  Alex ,  and a p r i v a t e  i n v e s t i g a t o r ,  b o t h  of whom w e r e  

p r i v a t e  c i t i z e n s ,  s e a r c h e d  t h e  d e f e n d a n t ' s  c lose t ,  found 

t h e  b l a c k  bag ,  and t u r n e d  i t ,  t o g e t h e r  w i t h  i t s  c o n t e n t s ,  

o v e r  t o  t h e  Rhode I s l a n d  S ta t e  Pol ice .  E v e n t u a l l y ,  s t i l l  

w i t h o u t  a w a r r a n t ,  a p o l i c e  l i e u t e n a n t  removed t h e  i t e m s  

from t h e  bag from t h e  e v i d e n c e  room and s e n t  them t o  t h e  

S t a t e  t o x i c o l o g i s t  f o r  t e s t i n g .  The r e s u l t s  of t h e  t es t s  

were i n s t r u m e n t a l  i n  o b t a i n i n g  a n  i n d i c t m e n t  and 

c o n v i c t i o n  of t h e  d e f e n d a n t .  

One i s s u e  on a p p e a l  is whether  t h e  trial Cour t  erred 

by f a i l i n g  t o  e x c l u d e  t h e  r e s u l t s  o f  t h e  t es t  on t h e  

c o n t e n t s  of t h e  black bag. The Rhode I s l a n d  Supreme 

Cour t  f i r s t  no ted  t h a t  s e a r c h e s  by p r i v a t e  c i t i z e n s ,  such  

as t h e  one made by M r s .  Von Bulow's s o n ,  Alex ,  d i d  not 

v i o l a t e  t h e  F o u r t h  Amendment. T h i s  l e d  t o  t h e  c o n c l u s i o n  

t h a t  t h e  S t a t e  legally came i n t o  p o s s e s s i o n  of t h e  b l a c k  

bag and i t s  c o n t e n t s .  The C o u r t  concluded ,  however, t h a t  

s e n d i n g  t h e  i t e m s  t o  t h e  S t a t e  l a b o r a t o r y  for t e s t i n g  

w i t h o u t  a w a r r a n t  v i o l a t e d  t h e  F o u r t h  Amendment. I n  
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r e a c h i n g  t h a t  c o n c l u s i o n ,  t h e  C o u r t  wrote: 

The mandate of Uni ted  S t a t e s  v. J acobsen  
i s  t h a t  f i e l d  tes ts  conducted under  
f a c t u a l  c i r c u m s t a n c e s  s i m i l a r  t o  
t h o s e  p r e s e n t  i n  t h a t  case do  n o t  
c o n s t i t u t e  a s i g n i f i c a n t  expans ion  of 
a l a w f u l  p r i v a t e  s e a r c h .  The chemica l  
t e s t i n g  t h a t  d e f e n d a n t  h e r e  c h a l l e n g e s  
o c c u r r e d ,  n o t  i n  t h e  f i e l d  immedia te ly  
f o l l o w i n g  a l a w f u l  p r i v a t e  s e a r c h ,  
b u t  r a t h e r  i n  t h e  s t a t e  t o x i c o l o g y  
l a b o r a t o r y  one week a f t e r  i t s  
d e l i v e r y  t o  t h e  S t a t e  Pol ice .  The 
p i l l s  t e s t e d  by t h e  S t a t e  i n  this 
case w e r e  not even i n  t r a n s i t  -- 
they were t o t a l l y  a t  rest  i n  S t a t e  
P o l i c e  hands ,  hav ing  been 
i n v e n t o r i e d  and locked  i n  t h e  S t a t e  
Pol ice  ev idence  room one week p r i o r  
t o  t h e i r  w a r r a n t l e s s  t e s t i n g .  

Secondly ,  t h e  a c t u a l  chemica l  t es t s  
performed by t h e  s t a t e  t o x i c o l o g y  
l a b o r a t o r y  w e r e  s u b s t a n t i a l l y  more 
e x t e n s i v e  t h a n  t h a t  execu ted  by t h e  
a g e n t  i n  Jacobsen .  I n  t h e  p r e s e n t  
case, t h e  tes ts  performed upon 
c e r t a i n  c o n t e n t s  of t h e  b l a c k  bag 
c l e a r l y  c o u l d  r e v e a l  more t h a n  
j u s t  whether  t h e s e  s u b s t a n c e s  
w e r e  con t r aband .  Indeed ,  t h e s e  
tes ts  p o s i t i v e l y  i d e n t i f i e d  t h e  
e x a c t  chemica l  compos i t ion  of a 
myriad of s u b s t a n c e s  whose 
i d e n t i t i e s  w e r e  p r e v i o u s l y  
unknown t o  t h e  S t a t e .  T h i s  is 
n o t  a case i n  which t h e  tes ts  
i n v o l v e d  c o u l d  o n l y  r e v e a l  one 
f a c t  and "no o t h e r  a r g u a b l y  
p r i v a t e  f a c t " .  Un i t ed  S t a t e s  v. 
J acobsen ,  U.S. a t  - - -, 
1 0 4  S.Ct. a t - lK62 .  

The t h i r d  major  d i f f e r e n c e  between 
t h e  case a t  b a r  and Un i t ed  States  v. 

1 6 5 2 ,  80  L7EZa-85, i s  t h a t ,  i n  
J acobsen ,  t h e r e  w a s  a v i r t u a l  c e r t a i n t y  

Jacobsen ,  U.S. - - -  , 1 0 4  S.Ct. 



that the substances tested contained 
contraband and nothing else. - Id. 
The evidence in this appeal demonstrates 
that of a11 the substances tested by 
the State Police, only one could not 
have been purchased with a doctor's 
prescription in a pharmacy in the 
condition in which it was found. 
Additionally, most, if not all, of 
the substances tested here were found 
in standard medicine bottles and 
vials. They were clearly not discovered 
in such a condition -- for example, 
inside four z i p - l o c k  glassine bays 
placed inside a ten inch tube of 
silver tape in a cardboard box wrapped 
in brown paper -- as would make it a 
virtual certainty "that (they) contained 
nothing but contraband. I' 

A fourth distinction between Jacobsen 
and the case at bar lies in the fact 
that in Jacobsen the field test 
represented a genuine law-enforcement 
technique employed to restrict the 
possession of a Cogressionally 
condemned substance -- cocaine . . 
Unlike Jacobsen, the> present case 
presents no exigent circumstances 
to legitimize the employment by the 
state police of a warrantless law 
enforcement technique. Nor does it 
clearly involve the possession of 
illegal substances. There is no 
evidence in the record to indicate 
that the State Police knew that 
these substances were unlawfully in 
the possession of defendant prior to 
the time that they were delivered to 
the State Police. Von B u l o w ,  pg. 488 
(citations omitted). 

The C o u r t  then emphasized that the fact the experienced 

police officer did not recognize what was in the vials and 

had to send them of f  f o r  analysis made the intrusion into 

the defendant's privacy by the laboratory analysis even 

greater. 
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The State therefore did intrude upon 
a further expectation of defendant's 
privacy. The extent of the State's 
intrusion is significant because, 
without it, the initial view of the 
objects tested produced o n l y  an 
inference of criminal conduct by the 
defendant. In this case, as in 
Walter, the State exceeded the scope 
of the private search by employing 
chemical or mechanical means to 
reveal the hidden nature of these 
objects. This governmental activity 
represents a significant expansion 
of the private search because it 
positively identified the unknown 
composition of the pills delivered 
to the State Police. This additional 
investigation, being "necessary in 
order to obtain the evidence which 
was to be used at t r i a l "  . . . was 
an independent search subject to 
the Fourth Amendment. 

Since we hold that the State's 
subsequent chemical analysis of 
certain contents of the black bag 
was a significant expansion of the 
private search and that there were 
no exceptions to the warrant 
requirement, defendant!s conviction 
must be reversed. In a case in 
which "the authorities have not 
relied on what is in effect a 
private search . . .(they) presumptively 
violate the Fourth Amendment if they 
act without a warrant." The State 
may not significantly expand the 
scope of a private search unless it 
obtains a warrant. Von Bulow, pg. 492. 
(citations omitted). 

The principle involved in the case sub judice is 

precisely the same as in Von Bulow. Even when the initial 

entry (or search) is lawful, it cannot be expanded by sending 

seized items, the contents or composition of which are 
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unknown, t o  a government l a b o r a t o r y  f o r  a n a y l y s i s  w i t h o u t  

f i r s t  o b t a i n i n g  a n  a p p r o p r i a t e  w a r r a n t .  The l a b o r a t o r y  

a n a l y s i s  r e p r e s e n t s  a n  a d d i t i o n a l  s e a r c h  which v i o l a t e s  

b o t h  t h e  p r i v a c y  r i g h t s  and t h e  p r o p e r t y  r i g h t s  of 

A p p e l l a n t .  

Governmental  i n t r u s i o n  i s  n o t  l i m i t e d  s o l e l y  t o  t h e  

c o n s t r a i n t s  of t h e  F o u r t h  Amendment o r  A r t i c l e  I, S e c t i o n  

12, s u p r a .  A r t i c l e  I ,  S e c t i o n  2 3  of t h e  F l o r i d a  C o n s t i t u t i o n  

s t a t e s :  

Every n a t u r a l  pe r son  h a s  t h e  r i q h t  t o  be 
l e f t  a l o n e  and f r e e  from governmental  
i n t r u s i o n  i n t o  his p r i v a t e  l i f e  e x c e p t  
as o t h e r w i s e  provided h e r e i n .  T h i s  
s e c t i o n  shall n o t  be c o n s t r u e d  t o  
l i m i t  t h e  p u b l i c ' s  r i g h t  of access 
t o  p u b l i c  r e c o r d s  and mee t ings  as 
p rov ided  by l a w .  

T h i s  c o n s t i t u t i o n a l  p r o v i s i o n  p r o v i d e s  p r o t e c t i o n s  much 

b r o a d e r  i n  scope  t h a n  t h e  p r o t e c t i o n s  p rov ided  under  t h e  

F e d e r a l  Cons t i  t u t i o n .  I n  W i n f i e l d  v. D i v i s i o n  o f  Par i -Mutua l  

Wagering, Department o f  Bus iness  R e g u l a t i o n s ,  4 7 7  So.2d 5 4 4  

(Fla. 1 9 8 5 1 ,  t h e  Cour t  wrote:  

The c i t i z e n s  of F l o r i d a  o p t e d  f o r  
m o r e  p r o t e c t i o n  f r o m  governmenta l  
i n t r u s i o n  when t h e y  approved 
A r t i c l e  1, S e c t i o n  2 3 ,  of t h e  
Florida C o n s t i t u t i o n .  T h i s  
amendment i s  a n  independen t ,  
f r e e s t a n d i n g  c o n s t i t u t i o n a l  
p r o v i s i o n  which d e c l a r e s  t h e  
fundamenta l  r i g h t  t o  p r i v a c y .  
A r t i c l e  1, S e c t i o n  2 3 ,  w a s  
i n t e n t i o n a l l y  ph rased  i n  strong 
t e r m s .  The d r a f t e r s  o f  t h e  
amendment r e j e c t e d  t h e  u s e  of 
t h e  words "unreasonab le"  or  
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"unwarranted"  b e f o r e  t h e  p h r a s e  
"governmental  i n t r u s i o n "  i n  order t o  
make t h e  p r i v a c y  r i g h t  as s t r o n g  as 
p o s s i b l e .  S i n c e  t h e  people of t h i s  
s t a t e  e x e r c i s e d  t h e i r  p r e r o g a t i v e  and 
e n a c t e d  a n  amendment t o  t h e  F l o r i d a  
C o n s t i t u t i o n  which e x p r e s s l y  and 
s u c c i n c t l y  p r o v i d e s  f o r  a s t r o n g  r i g h t  
of p r i v a c y  n o t  found i n  t h e  Un i t ed  
S ta tes  C o n s t i t u t i o n ,  i t  can  o n l y  be 
concluded t h a t  t h e  r i g h t  i s  much 
b r o a d e r  i n  scope  t h a n  t h a t  of t h e  
Federal C o n s t i t u t i o n .  W i n f i e l d ,  pg. 548  

Thus,  t h e  a c t i o n s  of l a w  enforcement  i n  t h e  i n s t a n t  c a u s e  

s h o u l d  be examined n o t  o n l y  i n  t h e  c o n t e x t  of t h e  r e q u i r e m e n t s  

of t h e  F o u r t h  Amendment t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n ,  

A r t i c l e  1, S e c t i o n  1 2 ,  of t h e  F l o r i d a  C o n s t i t u t i o n ,  and 

s t a t e  s t a t u t o r y  p r o v i s i o n s ,  b u t  a l s o  i n  t h e  c o n t e x t  of t h e  

s t r ic ter  r e q u i r e m e n t s  of F l o r i d a ' s  r i g h t  t o  p r i v a c y .  An 

a p p l i c a t i o n  of t h o s e  t r a d i t i o n a l  and h i s t o r i c a l  p r o t e c t i o n s  

c l e a r l y  i n d i c a t e s  t h a t  governmenta l  i n t r u s i o n  i n  t h e  i n s t a n t  

case w a s  improper  and t h a t  A p p e l l a n t ' s  Motion t o  Suppres s  

s h o u l d  have been  g r a n t e d .  
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ISSUE # 3  

DID THE TRIAL COURT ERR I N  P E R M I T T I N G  THE 
IRTRODUCTION O F  1WPIEROUS ITEMS O F  T E S T I M O N Y  
PURSUANT TO S E C T I O N  90.404 ( 2 )  , FLORIDA 
STATUTES? 

P r i o r  t o  t r i a l ,  t h e  S t a t e  f i l e d  t h r e e  Notices of I n t e n t  

t o  Prove Evidence of Othe r  C r i m e s ,  Wrongs, and A c t s  (R-4675; 

R-4762: R-4925). These N o t i c e s  w e r e  f i l e d  p u r s u a n t  t o  

S e c t i o n  9 0 . 4 0 4 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  which p r o v i d e s :  

S i m i l a r  f a c t  e v i d e n c e  of o t h e r  
crimes, wrongs ,  o r  ac t s  i s  
a d m i s s i b l e  when r e l e v a n t  t o  
prove a ma te r i a l  f a c t  i n  i s s u e ,  
such  a s  proof  of mot ive ,  
o p p o r t u n i t y ,  i n t e n t ,  
p r e p a r a t i o n ,  p l a n ,  knowledge, 
i d e n t i t y ,  o r  absence  of 
m i s t a k e  o r  a c c i d e n t ,  b u t  i s  
i n a d m i s s i b l e  when t h e  ev idence  
i s  r e l e v a n t  s o l e l y  t o  prove 
bad c h a r a c t e r  o r  p r o p e n s i t y .  

The e v i d e n c e  sough t  t o  be i n t r o d u c e d  p u r s u a n t  t o  t h e  

" W i l l i a m s  Rule"  n o t i c e s ,  as w e l l  a s  t e s t imony  i n t r o d u c e d  

a t  t r i a l  w i t h o u t  t h e  b e n e f i t  of p r e t r i a l  n o t i c e ,  i n c l u d e d :  

a.  Testimony t h a t  A p p e l l a n t  e x p r e s s e d  knowledge 

conce rn ing  t h e  poisonous  n a t u r e  of some "red b e r r i e s "  ( R - 3 2 4 2 ) .  

b.  Testimony t h a t  A p p e l l a n t  e x p r e s s e d  v e r b a l  

t h r e a t s  r e g a r d i n g  t h e  n e i g h b o r s '  c h i l d r e n  (R-3639). 

c. Testimony t h a t  A p p e l l a n t  was t h e  "mastermind" 

of a n  amphetamine lab, t h a t  P-2-P w a s  used i n  t h e  

p r o d u c t i o n  of amphetamines and ,  t h a t  one way t o  produce  

P-2-P i s  through t h e  u s e  of Thal l ium t h r e e  n i t r a t e  which 

produces  t h e  by-product  of Thal l ium one n i t r a t e  (R3479-3481). 
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d. Testimony t h a t  A p p e l l a n t  d e l i b e r a t e l y  w a s  p l a c e d  

i n  " h o s t i l e "  c o n f r o n t a t i o n  s i t u a t i o n s  i n  o r d e r  t o  o b s e r v e  

his r e a c t i o n s  (R-3239; R-3246). 

e .  Testimony t h a t  A p p e l l a n t  s e l e c t e d  "Coke" o v e r  

t w o  o t h e r  s o f t  d r i n k s  w h i l e  on one  of t h e  p i c n i c s  w i t h  

D e t e c t i v e  Goreck and t h a t  A p p e l l a n t  a lways  drank  Coke (R-3242). 

f .  Testimony t h a t  t h e  s c e n a r i o s  i n  t h e  MElJSR 

mystery  weekends i n c l u d e d  t h r e a t e n i n g  no te s  and homic ides  

by p o i s o n i n g  (R3222-3226). 

g .  Testimony r e g a r d i n g  t h e  t h r e a t e n i n g  n o t e  of 

J u n e ,  1 9 8 8  ( R - 1 5 9 4 ) .  

Much of t h e  t e s t i m o n y  w a s  o b j e c t e d  t o  by A p p e l l a n t  v i a  a 

Motion i n  L i m i n e  ( R - 4 9 0 5 ) .  Other  o b j e c t i o n s  t o  t h e  c h a l l e n g e d  

t e s t i m o n y  o c c u r r e d  a t  t r i a l  (R-3241; R - 1 5 9 5 ) .  All of t h e  

e v i d e n c e  w a s  a d m i t t e d  by t h e  t r i a l  judge .  

A s  a g e n e r a l  r u l e ,  ev idence  i s  a d m i s s i b l e  i f  i t  i s  

r e l e v a n t .  S e c t i o n  9 0 . 4 0 2 ,  F l o r i d a  S t a t u t e s .  Evidence i s  

r e l e v a n t  i f  it t e n d s  t o  prove  o r  d i s p r o v e  a m a t e r i a l  f a c t ,  

i . e .  i f  it i s  p r o b a t i v e .  S e c t i o n  9 0 . 4 0 1 ,  F l o r i d a  S t a t u t e s .  

Accord ing ly ,  even before d e t e r m i n i n g  whether  p a r t i c u l a r  

e v i d e n c e  i s  a d m i s s i b l e  o r  i n a d m i s s i b l e  under  o t h e r  

r e s t r i c t i o n s ,  it must f i r s t  be  de te rmined  whether  t h e  

ev idence  i s  p r o b a t i v e .  I f  t h e  ev idence  t e n d s  t o  prove  o r  

d i s p r o v e  a ma te r i a l  f a c t ,  t h e n  t h e  l i m i t i n g  p r o v i s i o n s  of 

t h e  e v i d e n t i a r y  code must b e  examined i n  o r d e r  t o  d e t e r m i n e  

if t h e  ev idence  i s  o t h e r w i s e  competent .  
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I n  r e g a r d  t o  t h e  case sub  j u d i c e ,  t w o  i m p o r t a n t  

p r o v i s i o n s  of F l o r i d a ' s  ev idence  code must b e  c o n s i d e r e d :  

S e c t i o n  9 0 . 4 0 3  and S e c t i o n  9 0 . 4 0 4 ,  F l o r i d a  S t a t u t e s .  

S e c t i o n  9 0 . 4 0 3  p r o v i d e s  t h a t  even  r e l e v a n t  e v i d e n c e  may be 

exc luded  i f  i t s  p r o b a t i v e  v a l u e  i s  outweighed by t h e  

danger  of u n f a i r  p r e j u d i c e .  S e c t i o n  9 0 . 4 0 4 ,  F l o r i d a  S t a t u t e s ,  

c o d i f i e s  t h e  r u l i n g  e n u n c i a t e d  i n  W i l l i a m s  v. S t a t e ,  1 1 0  

So.2d 654  (Fla. 1 9 5 9 ) ,  and p e r m i t s  t h e  i n t r o d u c t i o n  o f  

" s i m i l a r  f a c t "  e v i d e n c e  for t h e  l i m i t e d  purpose  se t  f o r t h  

i n  t h e  s t a t u t e .  The same s e c t i o n  s p e c i f i c a l l y  p r o h i b i t s  

t h e  i n t r o d u c t i o n  of ev idence  r e l e v a n t  s o l e l y  t o  prove  bad 

c h a r a c t e r  o r  p r o p e n s i t y .  

I t  i s  widely r ecogn ized  t h a t  " W i l l i a m s  Ru le"  e v i d e n c e  

carr ies  w i t h  i t  a h i g h  p o t e n t i a l  f o r  misuse  and a h i g h  

l i k e l i h o o d  t h a t  t h e  accused  w i l l  be d e p r i v e d  of a f a i r  trial 

i f  t h e  "s imi la r  acts" ev idence  i s  a d m i t t e d  improper ly .  Such 

ev idence  prompts t h e  j u r y  t o  more r e a d i l y  b e l i e v e  t h a t  t h e  

accused  committed t h e  c r i m e  and d i s p o s e s  them t o  conv ic t .  

The improper  i n t r o d u c t i o n  of such  e v i d e n c e  m u s t  b e  presumed 

t o  be  ha rmfu l  e r r o r .  B r i c k e r  v. S t a t e ,  4 6 2  So.2d 556 ( F l a .  

3d DCA 1 9 8 5 ) .  

I n  o r d e r  t o  be  a d m i s s i b l e ,  t h e  c o l l a t e r r a l  a c t  must  

b e  so s i m i l a r  t o  t h e  a l l e g e d  crime as t o  c o n s t i t u t e  a 

" f i n g e r p r i n t "  of t h e  c u r r e n t  cha rge .  S t a t e  v .  Sav ino ,  567  

So.2d 8 9 2  ( F l a .  1990). The un iqueness  of t h e  p r i o r  a c t  
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must be such that it would tend to establish that the 

defendant committed the crime charged independent of an 

identification of the defendant by the collaterral crime 

victim. Green v. State, 427 So.2d 1 0 3 6  (Fla. 3d DCA 1983). 

Obviously, in order f o r  any of the foregoing considerations 

to even be relevant, the defendant must be positively 

connected to the collaterral act. State v. Norris, 168 

So.2d 541 (Fla. 1964); Elkin v. State, 531 So.2d 219 (Fla. 

3d DCA 1988). 

There is no doubt that members of the Carr family 

were victims of Thallium poisoning and that the substance 

w a s  contained in Coca Cola bottles located in their home. 

Laboratory tests established the substance to be Thallium 

nitrate although it could not be determined whether the 

substance was Thallium one nitrate or Thallium three nitrate 

( R - 3 5 5 9 ) .  Experiments conducted by the Coca Cola company 

indicated that the substance was much more likely to be 

Thallium one nitrate, which mixed w i t h  Coca Cola, rather 

than Thallium three nitrate, which formed a muddy precipitant 

in the soft drink ( R 3 4 0 6 - 3 4 0 7 ) .  

E x h i b i t  Q-206 ,  the bottle seized from the garage of 

the premises occupied by Appellant and his wife, was 

laboratory tested and found to contain Thallium one nitrate 

( R 3 5 6 1 - 2 5 6 2 ) .  Q - 2 0 6 ,  which bore no fingerprints, was the 

most crucial link in the chain of circumstantial evidence 
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at trial ( R - 3 9 3 9 ) .  The State used Q - 2 0 6  to direct their 

evidence toward Appellant, and away from Dr. Diana Carr, 

Pye C a r - r ,  or other unknown persons who might have ,ampered 

with the Cokes in the stream of commerce. 

f o r  introducing this evidence w a s  the hearsay testimony 

concerning the chemical steps in the laboratory production 

of amphetamines. 

against Appellant in regard to his 1 9 7 0 ' s  involvement with 

an amphetamine lab ( R - 3 4 7 9 ) .  

The vehicle used 

This testimony was erroneously admitted 

The intent of the testimony was to provide an 

explanation of how Appellant could have come into possession 

of Thallium one nitrate when all other testimony established 

that the element was strictly controlled. As mentioned 

previously, it a l so  tended to point to Appellant and away 

from other suspects in the case. In fact, the testimony 

also gave the prosecution the opportunity to portray 

Appellant as a criminal and as a man of bad character. 

was illustrated by Agent Broughton's gratuitous testimony 

that Appellant was the "mastermind" of the lab ( R - 3 4 8 0 ) .  

Broughton had carefully avoided such testimony d u r i n g  the 

proffer when it would have been subject to an objection 

outside the presence of the jury. 

This 

Agent Broughtonls testimony was the subject of 

extensive objection and argument on hearsay grounds 

R 3 4 5 0 - 3 4 5 7 ;  R 3 4 6 9 - 3 4 7 4 ;  R - 3 4 8 0 ) .  The testimony also resulted 

in a Motion for Mistrial ( R - 3 4 8 6 ;  R 3 4 9 7 - 3 4 9 8 ) .  Relevant 

( R 3 4 3 9 - 3 4 4 5 ;  
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portions of Agent Broughton's testimony were as follows: 

A :  Thallium three nitrate is used in the 
production of phenyl-11-propanone, 
which phenyl-IT-propanone is an 
immediate precursor used in the 
manufacture of both methamphetamine 
and amphetamine. 

. . .  
A: A chemical process takes place in 

which the Thallium three nitrate 
reacts with a styrene solution to 
form the phenyl-111-propanone. A 
sediment forms in the bottom of 
the vessel where this reaction is 
taking place, and that's Thallium 
one nitrate. And it is removed 
from the phenyl-11-propanone, 
and the phenyl-11-propanone is 
then used to manufacture 
amphetamine, and the Thallium 
one nitrate is disposed of. 
( R 3 4 8 0 - 3 4 8 1 ) .  

This evidence was then used to bootstrap in the testimony of 

David Warren, a convicted felon, that during the 1970's he 

was involved with Appellant in the production of methamphetamine 

(R3475-3489). 

regarding the use of Thallium, but to the contrary stated 

that he provided P-2-P in its final form to Appellant 

It must be noted that Warren gave no testimony 

( R - 3 4 8 8 ) .  

Prior to the testimony of Agent Broughton, a proffer 

of his testimony was made to the Court to determine 

admissibility (R3459-3470). Broughton stated that he had 

been with the Drug Enforcement Agency for 20 years and had 

been involved in the investigation of "some" methamphetamine 

labs ( R - 3 4 5 9 ;  R-3461). His education consisted of a degree 

in geography and included law enforcement training schools 
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(R3460-3461). Broughton testified that he "knows" what 

chemicals and processes are used to manufacture drugs because 

he possessed a DEA handbook that contained this information 

(R3461-3462). 

Agent Broughton had no training in chemistry (R-3466). 

He never performed the process that he described nor had he 

ever witnessed the process of using Thallium to produce 

P-2-P which, in turn, was used to produce methamphetamine 

(R-3485). 

had been contacted by P o l k  County law enforcement regarding 

his 1975 arrest of Appellant f o r  methamphetamine production 

( R - 3 4 6 7 ) .  Thereafter, he checked his DEA handbook and 

computer and determined that Thallium can be a by-product 

of a particular method of methamphetamine production ( R - 3 4 6 8 ) .  

However, such a process w a s  uncommon, unusual, or rare ( R - 3 4 6 9 ;  

R-3485). In turn, the DEA's source f o r  this information 

apparently came from a book or magazine entitled the 

"Tetrahedron Letters" (R-3442; R - 3 4 6 8 ) .  

Broughton's awareness of Thallium came after he 

The DEA handbook itself was excluded from evidence 

( R - 3 4 7 2 ) .  This was proper in that hearsay documents are 

inadmissible on direct examination to bolster the testimony 

of even a qualified "expert" witness. For example, the 

Florida Drivers License Handbook is inadmissible hearsay. 

1 2 1 6  ( F l a .  1st DCA 1 9 8 3 ) ,  rev. den., 440 so.2a 353 (Fla. 1983). 
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R i c e  v .  Clement,  154 So.2d 678 (Fla. 4 t h  DCA 1 9 6 6 ) .  R .  C a r l s o n ,  

C o l l i s i o n  Course i n  E x p e r t  Testimony; L i m i t a t i o n s  on A f f i r m a t i v e  

I n t r o d u c t i o n  of Under ly ing  D a t a ,  36 U. F l a .  I;. Rev. 2 3 4  ( 1 9 8 4 ) .  

By c o n t r a s t ,  such  documents may be used  i n  c ros s -examina t ion  

o f  t h e  e x p e r t  w i t n e s s  i f  t h e y  are de te rmined  t o  be 

a u t h o r i t a t i v e  s o u r c e s .  S e c t i o n  9 0 . 7 0 6 ,  F l o r i d a  S t a t u t e s .  

D e s p i t e  t h e  e x c l u s i o n  of t h e  DEA handbook, t h e  t e s t i m o n y  

of Agent Broughton,  and through him t h a t  o f  David Warren, 

w e r e  he ld  t o  b e  a d m i s s i b l e  ( R - 3 4 7 2 ) .  E s s e n t i a l l y ,  t h e  

Agent w a s  p e r m i t t e d  t o  s imply  p a r r o t  t h e  DEA handbook f o r  

t h e  j u r y  w i t h o u t  any b a s i s  o r  p e r s o n a l  e x p e r i e n c e .  F l o r i d a  

r e c o g n i z e s  t h a t  t h e  fundamenta l  r u l e  of ev idence  i s  p e r s o n a l  

knowledge. S e c t i o n  9 0 . 6 0 4 ,  F l o r i d a  S t a t u t e s .  An e x c e p t i o n  

i s  made f o r  t h e  t e s t i m o n y  of e x p e r t s ,  p e r s o n s  who are 

q u a l i f i e d  by knowledge, s k i l l ,  e x p e r t i s e ,  o r  t r a i n i n g .  

S e c t i o n  9 0 . 7 0 2 ,  F l o r i d a  S t a t u t e s .  The t r i a l  C o u r t  never  

s p e c i f i c a l l y  r u l e d  t h a t  Agent Broughton w a s  a n  " e x p e r t "  

n o r  ever d e f i n e d  h i s  area of  e x p e r t i s e .  R a t h e r ,  t h e  Cour t  

focused  on t h e  DEA handbook, r e f e r r i n g  t o  it as a n  

" i n o r g a n i c  cookbook'' ( R - 3 4 4 2 ) .  The Cour t  f u r t h e r  no ted  t h a t :  

THE COURT: Well, you c a n  bake a cake  a 
c o u p l e  of  ways. And i f  I 
g ive  you a r e c i p e  for bak ing  
a cake  and you know a l l  a b o u t  
bak ing  cakes you c a n  read t h e  
t h i n g  and s a y ,  yeah ,  t h a t ' s  
r i g h t ,  or t h a t ' s  wrong. You 
d o n ' t  need t o  be a c h e m i s t  
( R - 3 4 4 3 ) .  
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The C o u r t ' s  p r e f e r e n c e  f o r  t h i s  homespun ana logy  w a s  

n o t  l o s t  on t h e  a q e n t  o r  t h e  p r o s e c u t o r  who r e p e a t e d l y  

a s s e r t e d  t h a t  t e s t i f y i n g  t h a t  Thal l ium one n i t r a t e  i s  a 

p o s s i b l e  by-product  of methamphetamine p r o d u c t i o n  i s  no 

d i f f e r e n t  t h a n  a b a k e r  t e s t i f y i n g  t h a t  baking  soda i s  used 

as  a n  i n g r e d i e n t  of a cake  ( R - 3 4 6 6 ;  R - 3 4 7 1 ;  R-3483). Even 

though it w a s  mimicked by Agent Broughton and t h e  

p r o s e c u t o r ,  t h e  ana logy  f a i l s  f o r  two r e a s o n s .  F i r s t ,  most 

b a k e r s  have baked c a k e s  b e f o r e  and are n o t  mere ly  t e s t i f y i n g  

from what t h e y  have  read i n  a book, Second, t h e  i s s u e  i n  

t h e  i n s t a n t  case w a s  p r e c i s e l y  what does  happen i n  t h e  

chemica l  r e a c t i o n ,  i . e .  what does  t h e  baking  soda do, and 

t h e r e f o r e  r e q u i r e d  t h e  t e s t i m o n y  of a n  e x p e r t .  

The Cour t  below comple t e ly  mispe rce ived  t h e  l a w  

gove rn ing  e x p e r t  t e s t imony .  T h i s  case r e q u i r e d  a c h e m i s t ,  

n o t  a l a w  enforcement  o f f i c e r  a c q u a i n t e d  o n l y  w i t h  t h e  

f i n a l  p roduc t .  For  example,  a c o n s u l t i n g  e n g i n e e r  who i s  

q u a l i f i e d  as a n  e x p e r t  i n  t h e  s t o r a g e  of combust ionable  

mater ia l s  i s  - n o t  q u a l i f i e d  t o  t e s t i f y  as  t o  t h e  e f f e c t s  of 

phosphor i c  ac id  l e a k a g e  when he  has  n o t  conducted tes ts  

w i t h  phosphor i c  a c i d .  Un i t ed  Technologies  Communications 

Company v. I n d u s t r i a l  R i s k  I n s u r o r s ,  5 0 1  So.2d 4 6  ( F l a .  3d 

DCA 1 9 8 7 ) .  I n  Un i t ed  Techno log ie s ,  as w e l l  as numerous 

o t h e r  cases reviewed t h e r e i n ,  t h e  " e x p e r t "  w i t n e s s  w a s  

r e q u i r e d  t o  have  s p e c i a l  knowledge o r  s k i l l s  a b o u t  t h e  

v e r y  s u b j e c t  of h i s  t e s t imony .  
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T o  a d o p t  t h e  r e a s o n i n g  o f  t h e  t r i a l  C o u r t  would make 

e v e r y  p o l i c e  o f f i c e r  a b a l l i s t i c s  e x p e r t ,  e v e r y  d rug  a g e n t  

a c h e m i s t ,  and e v e r y  ambulance d r i v e r  a s e r o l o g i s t .  

F a m i l i a r i t y  w i t h  a g i v e n  s u b j e c t  such  as methamphetamines 

could n o t  have r e a s o n a b l y  made Agent Brouqhton an  e x p e r t  

r e g a r d i n g  t h e  manufac tu r ing  p r o c e s s ,  and t h e  chemica l  r e a c t i o n s  

t h a t  o c c u r  t h e r e i n ,  p a r t i c u l a r l y  when h e  had neve r  seen t h a t  

p r o c e s s  and w a s  only r e l y i n g  upon h i s  handbook and t h e  

computer i n f o r m a t i o n  c o n t a i n e d  t h e r e i n .  The handbook 

and computer i n f o r m a t i o n  were n o t  s u b j e c t  t o  c ross -examina t ion  

and A p p e l l a n t  w a s  d e p r i v e d  of h i s  r i g h t  t o  c o n f r o n t  t h e  

m o s t  damaging l i n k  i n  t h e  c i r c u m s t a n t i a l  c h a i n  t h a t  w a s  

f a s t e n e d  a b o u t  him. The t o t a l  r e s u l t  of t h i s  t e s t imony  

w a s  t h e  i n t r o d u c t i o n  of  a n  i n a d m i s s i b l e  DEA handbook th rough  

Agent Broughton. A w i t n e s s ,  even  i f  a c t u a l l y  q u a l i f i e d  as 

an e x p e r t ,  "may n o t  s e r v e  main ly  as a c o n d u i t  f o r  t h e  

p r e s e n t a t i o n  of i n a d m i s s i b l e  ev idence . "  Smithson v. V. 11. S. 

R e a l t y ,  I n c . ,  536 So.2d 2 6 0  (Fla. 3d DCA 1 9 8 8 ) .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g  r e a s o n s  r e g a r d i n g  t h e  

e r r o r  of a d m i t t i n g  t e s t i m o n y  by Agent Rroughton and David 

Warren, t h e  ev idence  r e g a r d i n g  A p p e l l a n t ' s  involvement  i n  

t h e  methamphetamine l a b  d i d  n o t  f i t  t h e  " f i n g e r p r i n t "  

r e q u i r e m e n t s  of Sav ino ,  s u p r a .  I n  f a c t ,  it does  n o t  need 

d e t a i l e d  argument  t o  i l l u s t r a t e  t h e  d i s s i m i l a r i t i e s  between 

t h e  p r o d u c t i o n  of a n  i l l i c i t  d rug  and f i r s t  d e g r e e  murder.  
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There i s  no p e r v a s i v e  s i m i l a r i t y  between t h e  crimes charged  

and t h e  c o l l a t e r r a l  c r i m e  so  as  t o  w a r r a n t  i n t r o d u c t i o n  of 

t h e  W i l l i a m s  Rule  e v i d e n c e .  The i n t r o d u c t i o n  of such  

e v i d e n c e ,  a b s e n t  a s p e c i a l  c h a r a c t e r i s t i c ,  i s  e r r o r .  

Edmond v. S t a t e ,  5 2 1  So.2d 2 6 9  ( F l a .  2d DCA 1 9 8 8 ) .  

I n  a d d i t i o n ,  t h i s  C o u r t ,  i n  S t a t e  v. N o r r i s ,  s u p r a ,  

made it a b s o l u t e l y  c lear  t h a t  a c o l l a t e r r a l  o c c u r r e n c e  i s  

n o t  a d m i s s i b l e  u n l e s s  a c lear  c o n n e c t i o n  can  be  shown 

between t h e  c o l l a t e r r a l  o c c u r r e n c e  and t h e  d e f e n d a n t .  

I n  Norris, t h e  d e f e n d a n t  w a s  charged  w i t h  f i r s t  d e g r e e  

murder of one I t e r r i l l  by a d m i n i s t e r i n g  a r sen ic  oxide .  

The t r i a l  judge  p e r m i t t e d  t e s t i m o n y  r e g a r d i n g  t h e  a r s e n i c  

c o n t e n t  found i n  t h e  exhumed b o d i e s  o f  t h e  d e f e n d a n t ' s  

l a t e  husband and of one of h e r  former  b u s i n e s s  and social 

a s s o c i a t e s .  Both had d i e d  approx ima te ly  t e n  y e a r s  b e f o r e  

t h e  t r i a l .  The d e f e n d a n t  o b j e c t e d  on t h e  grounds t h a t  

t h e r e  w a s  no showing t h a t  s h e  had a d m i n i s t e r e d  a r s e n i c  

t o  h e r  deceased  husband and h e r  former  b u s i n e s s  a s s o c i a t e ,  

a s s e r t i n g  t h a t  t h e  r e l e v a n c y  of s imilar  f a c t  e v i d e n c e  t o  

p rove  a f a c t  i n  i s s u e  depends upon proof  which c o n n e c t s  

t h e  d e f e n d a n t  w i t h  t h e  c o l l a t e r r a l  o c c u r r e n c e .  

T h i s  Cour t  endorsed  t h e  p r i n c i p l e  t h a t :  "Evidence of 

a c o l l a t e r r a l  crime i s  i n a d m i s s i b l e  u n l e s s  accompanied 

by evidence c o n n e c t i n g  t h e  d e f e n d a n t  t h e r e w i t h " .  This 

Cour t  w r o t e  : 

I n s t e a d  of d e v i a t i n g  from W i l l i a m s  v. 
S t a t e ,  s u p r a ,  t h e  D i s t r i c t  Cour t  
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fo l lowed  t h e  r u l e  t h e r e  announced. 
I t  mere ly  p r e s c r i b e d  a r e l a t e d  
r e q u i r e m e n t  t h a t  i n  o r d e r  f o r  t h e  
ev idence  t o  be  a d m i s s i b l e  t h e r e  
must be proof of a c o n n e c t i o n  
between t h e  d e f e n d a n t  and t h e  
c o l l a t e r r a l  o c c u r r e n c e s .  I n  t h i s  
r e s p e c t  m e r e  s u s p i c i o n  i s  
i n s u f f i c i e n t .  The proof shou ld  
b e  c lear  and conv inc ing .  N o r r i s ,  
pg. 543 .  

I n  E b e r h a r d t  v .  S t a t e ,  550 So.2d 1 0 2  ( F l a .  1st DCA 19891, 

t h e  t r i a l  c o u r t  a d m i t t e d  t e s t imony  conce rn ing  a b u r g l a r y  

t h e  p r e c e d i n g  n i g h t  a t  t h e  p remises  d e f e n d a n t  w a s  charged  

w i t h  b u r g l a r i z i n g .  

d e f e n d a n t  t o  t h e  ear l ie r  b u r g l a r y .  The c o u r t  h e l d  t h a t  t h e  

There w a s  no e v i d e n c e  c o n n e c t i n g  

e v i d e n c e  w a s  n o t  r e l e v a n t  and r e v e r s e d .  

The t e s t i m o n y  of n e i t h e r  Broughton nor  Warren ever 

e s t a b l i s h e d  t h a t  A p p e l l a n t  manufac tured  P-2-P. I n  f a c t ,  t h e  

t e s t i m o n y  showed t h a t  A p p e l l a n t  purchased  h i s  P-2-P from 

Warren ( R - 3 4 8 7 ) .  F u r t h e r ,  Thal l ium i s  n o t  a necessary  

i n g r e d i e n t  i n  o r  component of P-2-P. 

b e  used .  Accord ing ly ,  it c a n n o t  be i n f e r r e d  from t h e  

Othe r  s u b s t a n c e s  c a n  

t e s t i m o n y  t h a t  Tha l l ium w a s  used t o  manufac ture  P-2-P, 

t h a t  A p p e l l a n t  used Tha l l ium t o  manufac ture  P-2-P, o r  t h a t  

h e  manufac tured  P-2-P a t  a l l .  There i s  no nexus between 

A p p e l l a n t  and t h e  f a c t  t h a t  Thal l ium - c a n  b e  used  t o  make 

P-2-P. Accord ing ly ,  i t  w a s  e r r o r  t o  admi t  such  t e s t imony  

because  i t s  admiss ion  c r e a t e d  i n  t h e  minds of t h e  j u r y  a n  

i m p r e s s i o n  t h a t  t h e  d e f e n d a n t  had bad c h a r a c t e r  and a 

p r o p e n s i t y  t o  commit crimes. 
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The same ana logy  a p p l i e s  t o  t h e  t h r e a t e n i n g  n o t e  of 

J u n e ,  1 9 8 8 .  Obv ious ly ,  t h e  S t a t e  i n t r o d u c e d  t h e  n o t e  and 

a t t e m p t e d  t o  r e l a t e  it t o  A p p e l l a n t  i n  a n  e f f o r t  t o  show 

t h a t  an imos i ty  e x i s t e d  between t h e  two households .  However, 

t h e r e  was a b s o l u t e l y  no concrete o r  " d i r e c t "  e v i d e n c e  t o  

create t h e  nexus o r  "connex i ty"  between A p p e l l a n t  and 

t h e  n o t e .  The o n l y  e f f o r t  made t o  show a l i n k  between 

A p p e l l a n t  and t h e  t h r e a t e n i n g  n o t e  w a s  t e s t i m o n y  r e g a r d i n g  

d i s s i m i l a r i t y  between t h e  n o t e  and t h e  Mensa mys te ry  

weekend s c e n a r i o .  However, w h i l e  such  ev idence  would have  

been  e x t r e m e l y  s p e c u l a t i v e  i n  n a t u r e ,  i t  w a s  f a c t u a l l y  

i n c o r r e c t .  Testimony e s t a b l i s h e d  t h a t  t h e  s c e n a r i o s  w e r e  

w r i t t e n  by D r .  Diana C a r r ,  n o t  A p p e l l a n t  (R-3222). 

Accord ing ly ,  t h e r e  was no ev idence  t o  l i n k  t h e  t h r e a t e n i n g  

n o t e  t o  A p p e l l a n t  and ,  i n  l i g h t  of t h e  c i r c u m s t a n t i a l  

n a t u r e  of t h e  case, such  ev idence  s h o u l d  have been exc luded .  

Nor r i s ,  s u p r a .  

The remain ing  t e s t imony  o f f e r e d  by l a w  enforcement  and 

o t h e r s  d i d  n o t  even  r ise t o  t h e  l e v e l  of p r o b a t i v e  e v i d e n c e ,  

b u t  w a s  d e s i g n e d  t o  impugn t h e  c h a r a c t e r  of A p p e l l a n t  and 

cas t  d i s p a r a g i n g  i n f e r e n c e s  on him r e g a r d i n g  t h e  s p e c i f i c  

f a c t s  of t h i s  i n c i d e n t .  For  example,  t h e  f a c t  t h a t  

A p p e l l a n t ' s  d r i n k  of c h o i c e  w a s  Coca C o l a  i s  n o t  p r o b a t i v e  

of any i s s u e  (R-3242).  However, s i n c e  t h e  crime invo lved  

t h e  l a c i n g  of Coca Cola, such  ev idence  was p r e j u d i c i a l  

w i t h o u t  b e i n g  p r o b a t i v e .  The e v i d e n c e  conce rn ing  A p p e l l a n t ' s  

s t a t e m e n t  t h a t  " r e d  b e r r i e s "  w e r e  po isonous  f a l l s  i n  t h e  
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s a m e  c a t e g o r y  (R-3242).  There i s  no c o r r e l a t i o n  between 

t h i s  s t a t e m e n t  and t h e  i n s t a n t  o f f e n s e .  T h e r e f o r e ,  t h e  

t e s t i m o n y  a g a i n  was n o t  p r o b a t i v e ,  b u t  w a s  p r e j u d i c i a l  

because  t h e  i n s t a n t  case i n v o l v e s  p o i s o n s .  

T h e  l a w  i s  w e l l  s e t t l e d  t h a t  t h e  p r o s e c u t o r  may n o t  

impugn t h e  c h a r a c t e r  of t h e  accused  u n l e s s  h e  has placed 

h i s  c h a r a c t e r  i n  i s s u e .  L e w i s  v .  S ta te ,  377 So.2d 6 4 0  

( F l a .  1 9 7 9 ) ;  B a t e s  v. S t a t e ,  4 2 2  So.2d 1 0 3 3  ( F l a .  3d DCA 

1 9 8 2 ) .  Testimony t h a t  A p p e l l a n t  made v e r b a l  t h r e a t s  

c o n c e r n i n g  t h e  n e i g h b o r s '  c h i l d r e n  - six years  b e f o r e  t h e  

i n s t a n t  o f f e n s e  was a n  unprecedented  a t t ack  on A p p e l l a n t ' s  

c h a r a c t e r  and n o t  r emote ly  r e l a t e d  to t h e  " W i l l i a m s  Rule"  

e x c e p t i o n s .  L i k e w i s e ,  Goreck ' s  t e s t imony  t h a t  A p p e l l a n t  

shunned any t y p e  of h o s t i l e  c o n f r o n t a t i o n  w a s  a p a t e n t  

a t t e m p t  t o  show t h a t  A p p e l l a n t  w a s  " t h e  t y p e "  of  p e r s o n  

who would u s e  p o i s o n  r a the r  t h a n  v i o l e n c e .  I t  w a s  a 

d i r e c t  a t t e m p t  t o  p rove  bad c h a r a c t e r  and p r o p e n s i t y  

even  though A p p e l l a n t  never  p l a c e d  h i s  c h a r a c t e r  i n  i s s u e .  

These matters were n o t  l o s t  on t h e  p r o s e c u t o r  d u r i n g  

c l o s i n g  argument.  A p p e l l a n t  w a s  c a t e g o r i z e d  as 'I . . . t h e  

most d i a b o l i c a l  man you w i l l  e v e r  see face t o  f a c e  i n  your  

l i f e . "  (R4181-4182). Each a s p e c t  of m i s s i n g  ev idence  was 

a t t r i b u t e d  t o  A p p e l l a n t .  "Mr. T r e p a l ' s  p r i n t s  are n o t  on 

a n y t h i n g ,  because  he  was t r y i n g  t o  o u t s m a r t  t h e  p o l i c e  and 

he  w a s  t r y i n g  v e r y  ha rd . "  ( 9 - 4 1 8 8 ) .  Even A p p e l l a n t ' s  

character  as it relates  t o  h i s  r e s p o n s e  t o  Goreck when he 
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w a s  t o l d  by Goreck t h a t  t h e  p o l i c e  were l o o k i n g  f o r  h i m  i n  

r e g a r d  t o  t h e  C a r r  p o i s o n i n g  w a s  used a g a i n s t  him. "But 

what happened on t h i s  v i d e o  t a p e  down i n  Sebr ing?  

s i t s  and s ta res  a t  t h e s e  cars f o r  minute  upon minute  upon 

minute  upon minute.  . . . t h e y  know t h e y  d i d  it." ( R 4 1 9 7 - 4 1 9 8 ) .  

M r .  T r e p a l  

How does anyone know how t h e y  would react i f  t h e y  

r e c e i v e d  i n f o r m a t i o n  t h a t  t h e y  were a suspect i n  a murder 

case? The p r o s e c u t o r  r e f e r r e d  t o  A p p e l l a n t  as a " p a c k r a t "  

who k e p t  s t u f f  f o r  y e a r s .  

t o  s u g g e s t  t h a t  t h e  b o t t l e  capp ing  d e v i c e  obse rved  by 

M r .  Adams s i x  y e a r s  p r i o r  t o  Peggy Car r ' s  d e a t h  had been 

d i s p o s e d  of by A p p e l l a n t  i n  a n  e f f o r t  t o  d e s t r o y  any 

e v i d e n c e  c o n n e c t i n g  him t o  t h e  crime ( R - 4 1 9 8 ) .  

H e  t h e n  used  this c h a r a c t e r i z a t i o n  

"Mr. T r e p a l  d r i n k s  cokes. , . . b u t  M r .  T r e p a l  j u s t  by 

c o i n c i d e n c e  d r i n k s  Coca Cola.  I' ( R 4 2 0 5 - 4 2 0 6 ) .  " T h i s  w a s  a 

man who w a s  t h e  mastermind behind  a methamphetamine l a b . "  

( R - 4 2 0 7 ) .  " M r .  T r e p a l  n e v e r  blows up ,  th rows  any punches,  

h i t s  anybody. I s n ' t  t h a t  odd? I s n ' t  t h a t  odd t h a t  t h e  

c r i m e  we're t a l k i n g  a b o u t  i s  a p o i s o n i n g ,  a s u r r e p t i t i o u s  

n o n c o n f r o n t a t i o n a l  crime? And e v e r y  t i m e  t h i s  man is 

c o n f r o n t e d ,  when h e  i s  c o n f r o n t e d  i n  t h e  s i t u a t i o n s  t h a t  

Susan Coreck sets him up i n  he  r u n s  away. J u s t  a c o i n c i d e n c e ,  

I g u e s s . "  ( R - 4 2 1 6 ) .  . . . I don't know t h a t  he d i d n ' t  do 

it on Wednesday S e f o r e  t h e  l a s t  blow up o r  Tuesday. 

know when Mr. T r e p a l  chose  t o  p u t  t h i s  po i son  i n  t h e s e  

- I d o n ' t  
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peoples' house. - I just know that he had the motive, the 

knowledge, the opportunity, and the intent and did it." 

(R-4223)" "He couldn't look at the person who trusted 

him. He couldn't look at the person who believed in him 

and talk about this poisoning." (R-4227). "Ladies and 

gentlemen, that man poisoned the Pye Carr family . . ." 
(R-4232). 

The foregoing comments, a l l  made by the prosecutor 

during closing argument, amply illustrate the degree to 

which the prosecutor relied upon and disparaged Appellant's 

character. 

admitted at trial. 

character assasination of Appellant and by the prosecutor's 

constant personal observations as to Appellantls guilt. 

While the record reflects that objections were made when the 

evidence was presented, objections were not made during 

closing argument. 

object is that the defense was so stunned by the prosecutor's 

impropriety as to be unable to stand up. 

The comments were based upon testimony improperly 

The error w a s  exacerbated by the prosecutor's 

a 

The only explanation for the failure to 

Each of the items of testimony discussed constituted 

sufficient harmful errors to require reversal under State v. 

DiGuillio, 491 So.2d 1129 (Fla. 1986). Their cumulative 

affect was to not only deprive Appellant of a fair trial, 

but to make him the object of a prosecution that was no 

less poisoned than the Coca Cola bottles. 
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ISSUE #4 

D I D  THE TRIAL COURT ERR I N  D E N Y I N G  APPELLANT'S 
MOTION FOR JUDGMENT O F  ACQUITTAL WHEN THERE 
WAS NO SUBSTANTIAL COMPETENT EVIDENCE BY 
WHICH THE JURY COULD CONCLUDE BEYOND A 
REASONABLE DOUBT THAT APPELLANT CAUSED 
THE DEATH O F  PEGGY CARR AND WHERE 
THE T R I A L  COURT FAILED TO PROPERLY 
INSTRUCT THE J U R Y  A S  TO THE LEGAL MEANING 
O F  "CAUSE O F  DEATH"? 

If  t h e  c o n v i c t i o n  of A p p e l l a n t  for t h e  murder  of Peggy 

C a r r  i s  t o  be s u s t a i n e d ,  t h e  r e c o r d  must  c o n t a i n  compe ten t ,  

s u b s t a n t i a l  e v i d e n c e  t h a t  e s t a b l i s h e s  beyond a r e a s o n a b l e  

d o u b t  t h a t  A p p e l l a n t  caused h e r  d e a t h .  T h e  r e c o r d  i s  

D r .  T .  R i c h a r d  Hos t l e r ,  Peggy C a r r ' s  t r e a t i n g  

n e u r o l o g i s t ,  t e s t i f i e d  t h a t  on l l a r ch  3 ,  1989,  h e  caused  

t h e  removal  of l i f e  s u p p o r t  sys t ems  from M r s .  Carr (R-1837).  

A t  t h a t  t i m e ,  s h e  was i n  a " c h r o n i c  v e g e t a t i v e  state ' '  w i t h  

"no p o s s i b i l i t y  of r e c o v e r y "  (R-1837).  H e r  b r e a t h i n g  w a s  

a r t i f i c i a l l y  m a i n t a i n e d  by a v e n t i l a t o r  (R-1838).  S h o r t l y  

a f t e r  t h e  v e n t i l a t o r  w a s  d i s c o n n e c t e d ,  M r s .  C a r r ' s  b r e a t h i n g  

c e a s e d  (R-1838).  

The r e c o r d  c o n t a i n s  no proof t h a t ,  a t  t h e  t i m e  t h e  

v e n t i l a t o r  w a s  d i s c o n n e c t e d ,  Mrs. C a r r  was " b r a i n  dead" .  

D r .  Hos t l e r  o p i n e d  t h a t  s h e  " p r o b a b l y "  w a s  dead (R-1838).  

T h i s  s t a t e m e n t  i s  s u b j e c t  t o  b o t h  i n t e r p r e t a t i o n  and t o  

q u e s t i o n  (R-1837) . Test imony r e g a r d i n g  " p r o b a b i l i t i e s "  

d o e s  n o t  e s t a b l i s h  proof beyond and  t o  t h e  exclusion of 

e v e r y  r e a s o n a b l e  doub t .  
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F l o r i d a  S t a t u t e s  do n o t  p r o v i d e  a s t a t u t o r y  d e f i n i t i o n  

of " d e a t h "  -- p e r  se. T h e r e f o r e ,  t h e  common l a w  must  be 

fo l lowed .  S e c t i o n  7 7 5 . 0 1 ,  F l o r i d a  S t a t u t e s  (1991). The 

common l a w  d e f i n i t i o n  of d e a t h ,  as w e l l  as t h e  l a y  

u n d e r s t a n d i n g  of t h e  word, means t h e  permanent cessa t ion  

of - a l l  v i t a l  f u n c t i o n s ,  i n c l u d i n g  t h e  c i r c u l a t o r y  sys tem,  

r e s p i r a t o r y  sys tem,  and b r a i n  a c t i v i t y .  B l a c k ' s  L a w  

D i c t i o n a r y  4 0 0  ( 6 t h  E d .  1 9 9 0 ) ;  Webs te r ' s  New world 

D i c t i o n a r y  of t h e  American Language (2d C o l l e g e  E d .  1 9 8 2 ) .  

T h i s  s t a n d a r d  i s  r ecogn ized  i n  F l o r i d a  p u r s u a n t  t o  t h e  

" b r a i n  d e a t h  s t a t u t e " :  

3 8 2 . 0 0 9  Recogn i t ion  of b r a i n  d e a t h  
under  c e r t a i n  c i r c u m s t a n c e s .  -- 

(1) F o r  l e g a l  and med ica l  
p u r p o s e s ,  where r e s p i r a t o r y  and 
c i r c u l a t o r y  f u n c t i o n s  are ma in ta ined  
by a r t i f i c i a l  means of s u p p o r t  so as 
t o  p r e c l u d e  a d e t e r m i n a t i o n  t h a t  
t h e s e  f u n c t i o n s  have  ceased, t h e  
o c c u r r e n c e  of d e a t h  may b e  
de te rmined  where t h e r e  i s  t h e  
i r r e v e r s i b l e  c e s s a t i o n  of t h e  
f u n c t i o n i n g  of t h e  e n t i r e  b r a i n ,  
i n c l u d i n g  t h e  b r a i n  stern, 
de t e rmined  i n  acco rdance  w i t h  
t h i s  s e c t i o n .  

( 2 )  Dete rmina t ion  of d e a t h  
p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  
b e  made i n  acco rdance  w i t h  
c u r r e n t l y  a c c e p t e d  r e a s o n a b l e  
medical s t a n d a r d s  by two 
p h y s i c i a n s  l i c e n s e d  under  
Chapter  458  o r  Chapter  4 5 9 .  
One p h y s i c i a n  s h a l l  be t h e  
t r e a t i n g  p h y s i c i a n ,  and t h e  
o t h e r  p h y s i c i a n  s h a l l  be a 
board  e l i g i b l e  o r  board  
c e r t i f i e d  n e u r o l o g i s t ,  neuro- 
su rgeon ,  i n t e r n i s t ,  
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pediatrician, surgeon, or 
anesthesiologist. Section 382.009, 
Florida Statutes (1991). 

This statute does - n o t  provide t h a t  one whose functions 

are artificially maintained is dead. Rather, it implies t h e  

opposite, that is, that one who is artifically maintained is 

not legally dead unless the brain is dead. 

This conclusion is consistent with the common law. One 

who is maintained by a respirator in a vegetative state is 

- not legally dead. People v. Mitchell, 132 Cal. R p p .  3d 389, 

183 Cal. Rptr. 166, (Cal. App. 4th 1982); PCatter of Quinlan, 

137 NJ Super. 227, 348 A . 2 d  801 (1975), modified, 70 NJ 10, 

355 A.2d 647 (19761, cert. den.  sub. nom., Garger  v. N e w  

Jersey, 429 U . S .  922, 97 S.Ct. 319, 50 L.Ed.2d 289 (1976). 

Under the common l a w  standard, Peggy C a r r  w a s  alive at 

the time Dr. Hostler took his action. His speculation that 

she was ttprobably" brain dead is legally insufficient to 

establish her death and legally insufficient to prove t h a t  

Appellant was the cause of her death. 

In addition, the record fails to establish that 

Dr. Hostler  followed the procedures set forth in Section 

382.009(2), supra. He testified that, " . . . it was decided 
through discussion with several physicians as well as 

counsel at our hospital that it was acceptable both legally 

and morally.to disconnect her from the ventilator at t h a t  

time, and that was carried out." ( R - 1 8 3 8 ) .  Even if 

convincing proof existed t h a t  Peggy Carr had been in 
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f a c t  " b r a i n  dead",  a f a i l u r e  t o  f o l l o w  t h e  s t a t u t o r y  

p r o c e d u r e s  p o t e n t i a l l y  r e n d e r s  D r .  H o s t l e r ,  n o t  A p p e l l a n t ,  

c r i m i n a l l y  l i a b l e  f o r  t h e  d e a t h  of Mrs. C a r r .  G r i f f i t h  v. 

S t a t e ,  548 So.2d 244 (Fla. 3d DCA 1 9 8 9 ) .  

There was s imply  no ev idence  produced a t  trial by 

which a j u r y  cou ld  conc lude  beyond a r e a s o n a b l e  doub t  t h a t  

M r s .  C a r r  w a s  l e g a l l y  "dead" a t  t h e  t i m e  t h e  v e n t i l a t o r  

w a s  removed, no r  was t h e r e  any e v i d e n c e  t h a t  t h e  s t a t u t o r y  

p r o c e d u r e s  were fo l lowed  b e f o r e  t h e r e  was removal o f  t h e  

v e n t i l a t o r .  Moreover, t h e  j u r y  d i d  n o t  have t h e  o p p o r t u n i t y  

t o  make such a d e t e r m i n a t i o n  because  no i n s t r u c t i o n s  on  

t h e  d e f i n i t i o n  of d e a t h  o r  c a u s a l i t y  were g i v e n  by t h e  

t r i a l  judge.  

The f a c t  that such  a n  i n s t r u c t i o n  was n o t  r e q u e s t e d  by 

t h e  d e f e n s e  a t  t h e  t r i a l  l e v e l  w a s  n o t  d i s p o s i t i v e  of t h e  

i s s u e .  The f a i l u r e  t o  g i v e  a comple te  and accurate  

i n s t r u c t i o n  on t h e  d e f i n i t i o n  of a crime c o n s t i t u t e s  

fundamenta l  e r r o r  which i s  p r e s e r v e d  for review even i n  

t h e  absence of a n  o b j e c t i o n .  Hernandez v. S t a t e ,  575 So.2d 

1 3 2 1  ( F l a .  4 t h  DCA 1 9 9 1 )  ; Carter  v. S t a t e ,  4 6 9  So.2d 1 9 1  

( F l a .  2d DCA 1 9 8 5 ) ;  W i l l i a m s  v. S t a t e ,  4 0 0  So.2d 542 (Fla. 

3d DCA 1 9 8 1 ) )  ce r t .  den . ,  459 U.S. 1 1 4 9 ,  1 0 3  S.Ct. 7 9 3 ,  

7 4  L . E d . 2 d  998 ( 1 9 8 3 ) .  The i n h e r e n t  r e s p o n s i b i l i t y  of 

t h e  t r i a l  c o u r t  t o  f u l l y  and a c c u r a t e l y  a d v i s e  t h e  j u r y  of 

t h e  e l e m e n t s  of t h e  o f f e n s e  shou ld  be p a r t i c u l a r l y  compe l l ing  

when t h e  d e f e n d a n t  i s  f a c e d  w i t h  t h e  d e a t h  p e n a l t y .  
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I n  l i g h t  of t h e  f o r e g o i n g ,  t h e  S t a t e  f a i l e d  t o  c a r r y  

i t s  burden  of proof  beyond and t o  t h e  e x c l u s i o n  of every 

r e a s o n a b l e  doubt .  The t r i a l  C o u r t  shou ld  have g r a n t e d  t h e  

Motion f o r  Judgment of A c q u i t t a l  i n  r e g a r d  t o  t h e  f i r s t  

d e g r e e  murder of Peggy C a r r .  I n  t h e  a l t e r n a t i v e ,  t h e  

t r i a l  Cour t  e r r e d  i n  f a i l i n g  t o  i n s t r u c t  t h e  j u r y  as t o  

t h e  l ega l  meaning of  "cause of d e a t h " .  The c o n v i c t i o n  

shou ld  be r e v e r s e d  and remanded w i t h  a p p r o p r i a t e  i n s t r u c t i o n s .  
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ISSUE # 5  

DTD THE TRIAL COURT COMMIT FUNDAMENTAL 
ERROR BY FAILING TO CHARGE THE JURY ON 
THE M A X I M U M  AND M I N I M U M  PENALTIES FOR 
THE OFFENSE O F  FIRST DEGREE MURDER? 

A p p e l l a n t  f a c e d  one of t w o  p o s s i b l e  s e n t e n c e s ,  

impr isonment  for l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  f o r  

25 y e a r s .  S e c t i o n  7 7 5 . 0 8 2 ( 1 ) ,  F l o r i d a  S t a t u t e s .  I n  t h e  

g u i l t  p h a s e  of t h e  trial, t h e  C o u r t  d i d  n o t  c h a r g e  t h e  

j u r y  as t o  t h e s e  maximum and minimum p e n a l t i e s .  

f o r  t h i s  a d m i s s i o n  w a s  b e c a u s e  d e f e n s e  c o u n s e l ,  a t  t h e  

c h a r g e  c o n f e r e n c e ,  s p e c i f i c a l l y  waived  t h e  i n s t r u c t i o n  on  

t h e  m a x i m u m  and minimum p e n a l t i e s  (R4025-4027).  

d e a t h  o r  

The r e a s o n  

P r i o r  t o  1 9 8 4 ,  Rule  3.390(a), F l o r i d a  Ru les  of C r i m i n a l  

P r o c e d u r e ,  p r o v i d e d  t h a t ,  i n  any c r i m i n a l  case,  I' . . upon 

r e q u e s t  of e i t h e r  t h e  S t a t e  o r  t h e  d e f e n d a n t ,  t h e  j u d g e  shall 

i n c l u d e  i n  s a i d  c h a r g e  t h e  maximum and minimum s e n t e n c e  

which may be imposed . . . ' I  Tascano ~ 7 .  S t a t e ,  3 9 3  So.2d 540 

( F l a .  1 9 8 0 ) .  A c c o r d i n g l y ,  i f  e i t h e r  s i d e  had  r e q u e s t e d  t h e  

i n s t r u c t i o n ,  it w a s  mandatory  t h a t  t h e  j u r y  be a d v i s e d  of 

t h e  maximum and minimum s e n t e n c e  f o r  t h e  o f f e n s e  or 

o f f e n s e s  cha rged .  

Tn 1 9 8 4 ,  this C o u r t  amended S e c t i o n  3 . 3 9 0 ( a ) ,  F l o r i d a  

Ru les  of C r i m i n a l  P r o c e d u r e ,  

a " r e q u e s t "  and  r e s t r i c t e d  t h e  maximurn and  m i n i m u m  s e n t e n c e s  

i n s t r u c t i o n  t o  c a p i t a l  cases. 

and d e l e t e d  t h e  r e q u i r e m e n t  of 

S p e c i f i c a l l y ,  t h e  r u l e  stated: 
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The 

( a )  The p r e s i d i n g  judge  s h a l l  cha rge  
t h e  j u r y  o n l y  upon t h e  l a w  of t h e  
case a t  t h e  c o n c l u s i o n  o f  argument 
of c o u n s e l .  Except  i n  c a p i t a l  cases, 
t h e  judge  s h a l l  not i n s t r u c t  t h e  
j u r y  on t h e  s e n t e n c e  which may be  
imposed f o r  t h e  o f f e n s e  f o r  which 
t h e  accused  i s  on t r i a l .  The F l o r i d a  
B a r  R e :  Amendment t o  Rules  - C r i m i n a l  
P rocedure ,  4 6 2  So.2d 386 ( F l a .  1 9 8 4 ) .  

amended r u l e  does  n o t  s p e c i f y  whether  t h e  e x c e p t i o n  

c a p i t a l  cases is d i s c r e t i o n a r y  o r  mandatory.  A p p e l l a n t  

m a i n t a i n s  t h a t  t h i s  Cour t  i n t e n d e d  t h a t  a maximum/minimum 

f o r  

p e n a l t y  i n s t r u c t i o n  be mandatory i n  a l l  c a p i t a l  cases. 

Othe rwise ,  t h e  " a t  t h e  r e q u e s t  o f "  language  would neve r  have 

been d e l e t e d  f r o m  t h e  r u l e .  

F u r t h e r ,  even  i f  such  a n  i n s t r u c t i o n  w a s  w a i v a b l e ,  t h a t  

r i g h t  of wa ive r  m u s t  be h e l d  t o  be p e r s o n a l  t o  t h e  accused  

and n o t  s u b j e c t  t o  exercise by d e f e n s e  counse l .  T h i s  Cour t  

h a s  p r e v i o u s l y  r ecogn ized  t h a t ,  i n  c a p i t a l  cases, t h e  accused  

h a s  p e r s o n a l  r i g h t s  which c a n n o t  b e  abandoned by c o u n s e l  

w i t h o u t  t h e  d e f e n d a n t ' s  express and informed c o n s e n t .  H a r r i s  v. 

S t a t e ,  438 So.2d 7 8 7  (Fla. 1 9 8 3 ) ,  cer t .  den . ,  4 6 6  U . S .  9 6 3 ,  

1 0 4  S . C t .  2 1 8 1 ,  80  L.Ed.2d 563 ( 1 9 8 4 ) .  

I n  Harr i s ,  t h i s  Cour t  held t h a t  i n  c a p i t a l  cases, c o u n s e l  

canno t  waive t h e  d e f e n d a n t ' s  r i g h t  t o  have  t h e  j u r y  i n s t r u c t e d  

on  lesser  i n c l u d e d  o f f e n s e s .  I t  h e l d  t h a t  . . there must 

be  a n  e x p r e s s  waiver  of t h e  r i g h t  t o  t h e s e  i n s t r u c t i o n s  by 

t h e  d e f e n d a n t ,  and t h e  r e c o r d  must r e f l e c t  t h a t  it was 

knowingly and i n t e l l i g e n t l y  made." H a r r i s ,  pg. 7 9 7  (emphas is  

i n  o r i g i n a l ) .  T h i s  in formed,  p e r s o n a l  d e c i s i o n  of t h e  
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d e f e n d a n t  must b e  of r e c o r d .  Mack v. S t a t e ,  537 So.2d 1 0 9  

( F l a .  1 9 8 9 ) .  

The r a t i o n a l e  of Harris,  s u p r a ,  w a s  e x p l a i n e d  i n  

J o n e s  v. S t a t e ,  4 8 4  So.2d 577 (Fla. 1 9 8 6 ) ,  which r e s t r i c t e d  

t h e  Har r i s  r u l e  of p e r s o n a l  waiver t o  c a p i t a l  cases. I n  

J o n e s ,  t h e  C o u r t  s a i d  of H a r r i s ,  t h a t :  

The Harr is  h o l d i n g  w a s ,  i n  p a r t ,  
based  upon t h e  Un i t ed  States Supreme 
C o u r t ' s  d e c i s i o n  of Beck v .  
Alabama, 447 U . S .  6 2 5 ,  100 
S . C t .  2382, 65  L.Ed.2d 392 
(1980) .  In Beck, t h e  Cour t  
s t r u c k  down as  v i o l a t i v e  of 
due p r o c e s s  an  Alabama s t a t u t e  
p r o h i b i t i n g  a judge  i n  a c a p i t a l  
c a s e  from i n s t r u c t i n g  a j u r y  on 
lesser i n c l u d e d  o f f e n s e s .  C i t i n g  
t h e  " s i g n i f i c a n t  c o n s t i t u t i o n a l  
d i f f e r e n c e  between t h e  d e a t h  
p e n a l t y  and lesser pun i shmen t s , "  
447 U . S .  a t  637, ZOO S.Ct. at 
2389, t h e  Cour t  r easoned  t h a t  t h e  
f a i l u r e  t o  g i v e  t h e  j u r y  t h e  
" t h i r d  o p t i o n "  -- of c o n v i c t i n g  
on a n  a p p r o p r i a t e  lesser i n c l u d e d  
offense, as opposed to e i t h e r  
c o n v i c t i o n  o r  a c q u i t t a l ,  
impermiss ib ly  enhanced t h e  r i s k  
of  an  unwarranted  c o n v i c t i o n .  

I n  t h e  absence of a " t h i r d  o p t i o n , "  
a c o n v i c t i o n  might  s i g n a l  a j u r y ' s  
b e l i e f  t h a t  t h e  d e f e n d a n t  had 
committed some s e r i o u s  c r i m e  
d e s e r v i n g  of punishment ,  w h i l e  
an  a c q u i t t a l  c o u l d  r e f l e c t  a 
h e s i t a n c y  t o  impose t h e  u l t i m a t e  
s a n c t i o n  of dea th ,  Such 
p o s s i b i l i t i e s ,  t h e  Cour t  he ld  
" i n t r o d u c e  a l e v e l  of 
u n c e r t a i n t y  and u n r e l i a b i l i t y  
i n t o  t h e  f a c t f i n d i n g  p r o c e s s  
t h a t  canno t  b e  t o l e r a t e d  i n  a 
c a p i t a l  case." 4 4 7  U . S .  at 643, 
100 S.Ct. at 2392. Jones, pg. 579. 
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Likewise ,  due p r o c e s s  r e q u i r e s  t h a t  t h e  j u r y  i n  t h e  

g u i l t  phase  of a c a p i t a l  case be  charged  t h a t  it w i l l  have 

a " t h i r d  o p t i o n "  i n  t h e  s e n t e n c i n g  p h a s e ,  i . e .  l i f e  

imprisonment w i t h o u t  t h e  p o s s i b i l i t y  of p a r o l e  f o r  2 5  y e a r s .  

Un les s  so cha rged ,  a j u r y  cou ld  b e l i e v e  t h a t  the  "life" 

o p t i o n  which would be  a v a i l a b l e  t o  i t  a f t e r  a g u i l t y  

v e r d i c t  was  n o t  a t e r m  w i t h  a minimum, mandatory p r o v i s i o n ,  

b u t  a " l i f e "  t e r m  t r a n s l a t a b l e  i n t o  a minimal p e r i o d  of 

i n c a r c e r a t i o n  due t o  g a i n  t i m e ,  p r i s o n  overcrowding ,  and 

o t h e r  f a c t o r s  t h a t  a re  r e g u l a r l y  e d i t o r i a l i z e d  by t h o s e  

f a v o r i n g  t h e  c o n s t r u c t i o n  of more p r i s o n s  and l e n g t h y  

t e r m s  o f  i n c a r c e r a t i o n .  A j u r o r  c o n f r o n t e d  by a he inous  

crime, b u t  v a c i l l a t i n g  on t h e  q u e s t i o n  of g u i l t  o r  

innocence  i n  a case based  who le ly  on c i r c u m s t a n t i a l  

e v i d e n c e ,  might  l e a n  toward a g u i l t y  v e r d i c t  f o r  t h e  

"probably"  g u i l t y  d e f e n d a n t  i f  t h a t  j u r o r  b e l i e v e d  t h a t  

c o n v i c t i o n  would s u b j e c t  t h e  d e f e n d a n t  t o  a n  ' 'easy" l i f e  t e r m .  

A s  t h e  Supreme Cour t  s a i d  i n  Beck v.  A l a b a m a ,  s u p r a ,  

and t h i s  Cour t  r ecogn ized  i n  Harr is ,  s u p r a ,  due p r o c e s s  i n  

a c a p i t a l  case r e q u i r e s  t h a t  t h e r e  b e  no u n c e r t a i n t i e s  

which might  i n f l u e n c e  t h e  v e r d i c t .  

I n  1 9 8 4 ,  s h o r t l y  a f t e r  i t s  o p i n i o n  i n  Harr i s ,  s u p r a ,  

t h i s  C o u r t ,  by  amendment t o  t h e  Rules  of C r i m i n a l  P rocedure ,  

w i s e l y  r e q u i r e d  t h a t  j u r o r s  i n  c a p i t a l  c a s e s  n o t  e n t e r t a i n  

u n c e r t a i n t i e s  as  t o  t h e  p e n a l t y .  Such due p r o c e s s  r i g h t s  

- 9 0  - 



t o  b e  f r e e  of j u r y  u n c e r t a i n t y  may n o t  and shou ld  n o t  be 

p e r m i t t e d  to b e  waived by d e f e n s e  counsel w i t h o u t  t h e  

in fo rmed  consent of t h e  accused  on t h e  r e c o r d .  I n  t h e  

i n s t a n t  c a u s e ,  d e f e n s e  counsel's exercise of a right that 

i s  p e r s o n a l  to t h e  d e f e n d a n t  c o n s t i t u t e d  fundamen ta l  

error and r e q u i r e s  t h a t  t h e  matter b e  remanded for a new 

t r i a l .  
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ISSUE #6 

DID THE COURT BELOW ABUSE ITS DISCRETION I N  
REFUSING TO G I V E  APPELLANT'S REQUESTED 
CIRCUllSTANTIAL EVIDENCE INSTRUCTION 
BECAUSE, BY MISSTATEMENT, THE TRIAL COURT 
DID NOT AFFORD APPELLANT THE FULL 
PROTECTIONS OF THE REASONABLE DOUBT 
INSTRUCTION? 

During charge conference, defense counsel requested a 

circumstantial evidence instruction which the Court refused 

( R - 4 0 1 7 ) .  The authority f o r  such refusal was the 1981 

determination by this Court that a circumstantial evidence 

instruction is "unnecessary" but discretionary when a 

proper instruction on circumstantial evidence is given. 

At that time, this Court said: 

We note that the Criminal Law 
Section of The Florida Bar 
approved the instructions as 
proposed except for the 
elimination of the instruction 
on circumstantial evidence. We 
find that the circumstantial 
evidence instruction is 
unnecessary. The special 
treatment afforded circumstantial 
evidence has previously been 
eliminated in our civil 
standard jury instructions and 
in the Federal Court. Holland v. 
United States, 348 U.S. 121, 7 5  
S.Ct. 127, 99 L.Ed. 150 (1954). 
The Criminal Law Section's 
criticism of this deletion rests 
upon the assumption that an 
instruction on reasonable doubt 
is inadequate and that an 
accompanying instruction on 
circumstantial evidence is 
necessary. The United States 
Supreme Court has not o n l y  

- 9 2  - 



rejected this view, but has gone 
even further, stating" 

The better rule is that where 
the jury is properly instructed 
on the standards f o r  reasonable 
doubt, such an additional 
instruction on circumstantial 
evidence is confusing and 
incorrect. . . . Id. at 139-40 
75 S . C t .  a t  1 3 9  (1954). 

The elimination of the current 
standard instruction on Circumstantial 
evidence does no t  totally prohibit 
such an instruction if a trial 
judge, in his or  her discretion, 
feels that such is necessary under 
the peculiar facts of a specific 
case. However, the giving of the 
proposed instructions on reasonable 
doubt and burden of proof, in our 
opinion, renders an instruction 
of circumstantial evidence unnecessary. 
Matter of Use by Trial Courts of the 
Standard Jury Instructions in Criminal 
Cases, 4 3 1  So.2d 594 (Fla. 1981). 

The foregoing analysis recognized that a circumstantial 

evidence instruction is discretionary. Appellant submits 

that for every situation where discretion may be exercised, 

there is some factual situation where there is an abuse of 

that discretion. A p p e l l a n t  further submits that the 

exercise of discretion should be subject to the most extreme 

scrutiny in a capital case. 

Such discretion is abused when the evidence, as here, 

is wholly and substantially circumstantial and a proper 

instruction on reasonable doubt is not given. It is this 

requirement that underlaid the decision in Holland v. 

United States, supral and it is this requirement which 
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h a s  gu ided  a l l  j u r i s d i c t i o n s  which have  l i k e w i s e  found t h e  

c i r c u m s t a n t i a l  ev idence  i n s t r u c t i o n  t o  be u n n c e s s s a r y .  A s  

no ted  by one comprehensive comment on t h e  s u b j e c t :  

S t a t e  c o u r t s  p r a c t i c i n g  under  
Hol land  have  e x p r e s s e d  n e a r l y  
u n i v e r s a l  concern  as t o  t h e  
adequacy of t h e  r e a s o n a b l e  
doub t  i n s t r u c t i o n  which i s  used 
t o  r e p l a c e  t h e  c a u t i o n a r y  
i n s t r u c t i o n  on c i r c u m s t a n t i a l  
ev idence .  Upon a b r o g a t i n g  t h e  
c a u t i o n a r y  i n s t r u c t i o n ,  b o t h  
f e d e r a l  and s t a t e  c o u r t s  have 
been v e r y  c a r e f u l  t o  i n s u r e  
t h a t  t h e  r e a s o n a b l e  doub t  
s t a n d a r d  i s  f u l l y  deve loped  
w i t h i n  t h e  c o n t e x t  of  t h e  
i n s t r u c t i o n .  Note,  Abrogat ing  
t h e  C a u t i o n a r y  I n s t r u c t i o n  i n  
C r i m i n a l  P r o s e c u t i o n s .  R e l v i n s  
S u b s t a n t i a l l y  o n  C i r c u m s t a n t i a l  
Evidence ,  11 L a w  & Water L. Rev. 
6 2 3 ,  628-629 ( 1 9 7 6 ) .  See Hankins v. 
S t a t e ,  6 4 6  SW2d 1 9 1 ,  36 ALR4th 1 0 0 3 ,  
1 0 3 1  (Tex. C r .  App. 1981) (Onion, 
P . J .  d i s s e n t i n g ) .  

One assumes t h a t  this Cour t  s h a r e d  such conce rns  i n  1 9 8 1  

i n  t h a t  i t  b e l i e v e d  t h a t  t r i a l  c o u r t s  would g i v e  p r o p e r  

r e a s o n a b l e  doubt  i n s t r u c t i o n s  as se t  o u t  i n  the F l o r i d a  

S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  c r i m i n a l  cases. However, t h a t  

d i d  n o t  occur  below. 

I n  t h e  words of  t h e  t r i a l  judge ,  "I do n o t  r e a d  t h e s e  

t h i n g s  ( s t a n d a r d  i n s t r u c t i o n s )  ve rba t im .  I' (R-4268). Thus, 

S t a n d a r d  J u r y  I n s t r u c t i o n  2 . 0 3  w a s  n o t  fo l lowed .  The j u r y  

w a s  informed t h a t  t h e  presumpt ion  of innocence  " s t a y s  w i t h  

t h e  d e f e n d a n t  as t o  each  ma te r i a l  a l l e g a t i o n  of t h e  c h a r g e s  
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c o n t a i n e d  i n  t h e  i n d i c t m e n t  u n t i l  t h e  presumpt ion  i s  overcome 

b y  t h e  e v i d e n c e . "  ( R - 4 2 8 5 ) .  Lacking are t h e  r e q u i r e d  words, 

"overcome by t h e  evidence t o  t h e  e x c l u s i o n  of and beyond 

a r e a s o n a b l e  doubt. 'I 

S h o r t l y  t h e r e a f t e r ,  t h e  j u r y  w a s  i n c o r r e c t l y  i n s t r u c t e d  

t h a t  a v e r d i c t  of n o t  g u i l t y  " shou ld"  b e  r e t u r n e d  i f  t h e r e  

i s  a r e a s o n a b l e  doub t  ( R - 4 2 8 6 ) .  When a d v i s e d  t h a t  t h e  

p r o p e r  r equ i r emen t  i s  "must", t h e  Cour t  r e p l i e d  t h a t  i t  

would n o t  r e i n s t r u c t  t h e  j u r y  ( R - 4 3 0 0 ) .  

I n  a c i r c u m s t a n t i a l  c a p i t a l  case, t h e  d e f e n d a n t  d e s e r v e s  

e v e r y  p r o t e c t i o n  a g a i n s t  wrongful  c o n v i c t i o n .  The circum- 

s t a n t i a l  ev idence  i n s t r u c t i o n  w a s  a b r o g a t e d  w i t h  t h e  

e x p e c t a t i o n  t h a t  f u l l  and c o r r e c t  i n s t r u c t i o n s  on r e a s o n a b l e  

d o u b t  would be  g i v e n  t o  t h e  j u r y .  The record e s t a b l i s h e d  

t h a t  such  e x p e c t a t i o n  w a s  n o t  f u l f i l l e d  i n  t h e  i n s t a n t  

case and A p p e l l a n t ' s  c o n v i c t i o n  on a l l  c o u n t s  shou ld  

t h e r e f o r e  be r e v e r s e d .  
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ISSUE # 7  

DID THE TRIAL COURT ERR IN IMPOSING A 
SENTENCE OF DEATH? 

In imposing t h e  s e n t e n c e  of d e a t h ,  t h e  t r i a l  c o u r t  

de t e rmined  t h a t  t h e r e  e x i s t e d  t h r e e  a g g r a v a t i n g  c i r c u m s t a n c e s ,  

t o  w i t :  

1. The d e f e n d a n t  w a s  p r e v i o u s l y  convic ted  of 

a n o t h e r  c a p i t a l  f e l o n y  o r  a f e l o n y  i n v o l v i n g  t h e  u s e  o r  

t h r e a t  of v i o l e n c e  t o  t h e  pe r son .  S e c t i o n  921.141(5) ( b )  , 
Florida S t a t u t e s .  

2.  The d e f e n d a n t  knowingly c r e a t e d  a g r e a t  r i s k  

of d e a t h  t o  many pe r sons .  S e c t i o n  9 2 1 . 1 4 1 ( 5 )  ( c )  , F l o r i d a  

S t a t u t e s .  

3. The c a p i t a l  felony w a s  a homicide and w a s  

committed i n  a c o l d ,  c a l c u l a t e d ,  and p r e m e d i t a t e d  manner 

w i t h o u t  any p r e t e n s e  o f  moral  o r  l e g a l  j u s t i f i c a t i o n .  

Section 9 2 1 . 1 4 1 ( 5 )  ( i )  F l o r i d a  S t a t u t e s .  ( R 5 5 4 9 - 5 5 5 1 ) .  

I n  o r d e r  f o r  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  t o  be s u s t a i n e d ,  

t h e y  must be proven  beyond any r e a s o n a b l e  doubt .  Hamil ton v. 

S t a t e ,  5 4 7  So.2d 630  (Fla. 1 9 8 9 ) ;  A t k i n s  v .  S t a t e ,  452 So.2d 

529 (Fla. 1 9 8 4 ) .  

The t r i a l  c o u r t  found one s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  

and a n  u n s p e c i f i e d  number of n o n s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s .  Specifically, t h e  t r i a l  c o u r t  found t h a t ,  

as a s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e ,  t h e  d e f e n d a n t  h a s  

no s i g n i f i c a n t  h i s t o r y  of p r i o r  c r i m i n a l  a c t i v i t y .  
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Section 921.141 ( 6 )  (a) , Florida Statutes ( R - 5 5 5 1 )  . Among the 

unenumerated nonstatutory circumstances, the court noted 

that Appellant was raised in a middle class environment and 

regressed through a relatively normal and happy childhood. 

He loved his parents and his parents loved him. However, 

through his childhood, he was shy and introverted, although 

obedient to his parents. H i s  marriage of ten years was 

in tact and appeared to be happy. Further, the court noted 

that Appellant was an intelligent man, having obtained a 

degree from the University of South Carolina. During the 

time that Appellant was in the federal prison system, he 

responded well to prison programs and maintained an above 

average institutional adjustment. While incarcerated, he 

was active in the educational department of the institution 

and taught courses in chemistry and mathematics to other 

inmates. The court classified Appellant as shy ,  quiet, 

and eccentric. The court further noted that he w a x  polite, 

amiable and well-mannered. He is kind and generous and 

makes friends easily. Many of his friends stood by h i s  

side throughout the trial and, even in light of a 

conviction, continued to maintain that an injustice had 

been done (R-5553) .  

The application of the first cited aggravating 

circumstance to the instant case is inappropriate. The 

aggravating circumstance was based upon the same incident 
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a s  r e s u l t e d  i n  Peggy Car r ' s  d e a t h  r a t h e r  t h a n  any previous 

c r i m i n a l  a c t i v i t y .  The language  of t h e  c i r c u m s t a n c e  i n  

cases t h e r e u n d e r  r e q u i r e  t h a t  t h e r e  b e  a p e r s o n a l  i n t e r a c t i o n  

of a v i o l e n t  n a t u r e  between t h e  d e f e n d a n t  and t h e  person 

t h a t  i s  t h e  v i c t i m  of t h e  c o l l a t e r a l  f e l o n y .  Each and 

a l l  of t h e  cases examining t h i s  c i r c u m s t a n c e  r e l y  upon t h e  

v i o l e n t ,  i n t e r p e r s o n a l  contac t  of t h e  d e f e n d a n t  and 

v i c t i m .  Dol insky  v. S t a t e ,  576 So.2d 2 7 1  ( F l a .  1 9 9 1 ) ;  

,Johnson v. S t a t e ,  438 So.2d 7 7 4  (Fla. 1 9 8 3 1 ,  cer t .  den . ,  

4 6 5  U . S .  1 0 5 1 ,  1 0 4  S . C t .  1 3 2 9 ,  79 L.Ed.2d 7 2 4  (1984). 

Such con tac t  i s  a b s e n t  i n  t h e  i n s t a n t  case. 

T h e  case t h a t  b e s t  e l u c i d a t e s  t h e  p r i n c i p l e  espoused  

by  A p p e l l a n t  i s  L e w i s  v. S t a t e ,  398  So.2d 4 3 2  (Fla. 1981). 

I n  L e w i s ,  t h e  a p p e l l a n t  shot and k i l l e d  t h e  v i c t i m ,  R icha rds .  

A t  t h e  t i m e  of t h e  s h o o t i n g ,  t w o  o t h e r  p e o p l e  w e r e  i n  t h e  

bedroom w i t h  R icha rds  watching  t e l e v i s i o n .  The t r i a l  c o u r t  

s e n t e n c e d  L e w i s  t o  d e a t h  and c i t e d  as  one of t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s  t h a t  L e w i s  had p r e v i o u s  c o n v i c t i o n s  of 

f e l o n i e s  i n v o l v i n g  v i o l e n c e .  I n  r e j e c t i n g  t h i s  c i r c u m s t a n c e ,  

t h i s  Cour t  wrote :  

T h i s  s u b s e c t i o n  r e f e r s  t o  l i f e  
t h r e a t e n i n g  c r i m e s  - i n  which - t h e  
p e r p e t r a t o r  comes i n  d i r e c t  
c o n t a c t  w i t h  a human v i c t i m .  See - -  
Ford v. State. 374 So.2d 4 9 6  ( F l a .  - .  . - 

1979), cer t .  den . ,  4 4 5  U . S .  9 7 2 ,  
LOO S.Ct.  1 6 6 6 ,  6 4  L.Ed.2d 2 4 9  
( 1 9 8 0 )  . W e  t h e r e f o r e  d i s a p p r o v e  
t h i s  f i n d i n g .  L e w i s ,  pg. 438. 
(emphasis  s u p p l i e d ) .  
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There was no direct - contact between Appellant and any other 

human victim in this case and, accordingly the aggravating 

circumstance is not proven beyond a reasonable doubt by 

the facts. 

The trial court further found that the crime created a 

great risk of death to many persons (emphasis supplied). It 

is clear, again from the wording of the circumstance, that 

the act must create a great risk, not a possible risk or 

even a probable risk. In Kampff v. State, 371 So.2d 1 0 0 7  

(Fla. 1 9 7 9 ) ,  this Court concluded: 

"Great risk" means not a mere 
possibility, but a likelihood 
or high probability. Kampff, pg. 1009. 

Numerous cases apposite to the instant case have rejected 

this circumstance due to the failure to e s t a b l i s h  that a 

"great risk" existed that many others would suffer death .  

In King v. State, 514 So.2d 354 (Fla. 1 9 8 7 ) ,  cert. den., 

4 8 7  U.S. 1 2 4 1 ,  1 0 8  S.Ct. 2916 ,  PO1 L.Ed.2d 9 4 7  ( 1 9 8 8 1 ,  

defendant, King, was convicted and sentenced to death for 

the murder of an elderly woman, robbery, arson, escape, 

and attempted murder of a prison counselor. The arson was 

of the homicide victim's home and, as certainly would be 

anticipated, resulted in the arrival of firefighters to 

combat the blaze. The trial court concluded that, . . .  
he (King) should have reasonably foreseen that the blaze 

would pose a great risk to the neighbors, as well as 

firefighters and the police who responded to the call." 

King, pg. 360. 
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C i t i n g  Kampff, s u p r a ,  and White v. S t a t e ,  4 0 3  So.2d 331 

(Fla. 19811, cert .  d e n . ,  4 6 3  U . S .  1 2 2 9 ,  1 0 3  S . C t .  3 5 7 1 ,  77  

L.Ed.2d 1 4 1 2  ( 1 9 8 3 ) ,  t h i s  Court rejected t h e  c i r c u m s t a n c e  a s  

Se ing  mere s p e c u l a t i o n  as t o  what might have o c c u r r e d  t o  

t h e  n e i g h b o r s ,  f i r e f i g h t e r s ,  and p o l i c e .  T h i s  c o n c l u s i o n  

w a s  r eached  i n  t h e  f a c e  of ev idence  t h a t  two f i r e f i g h t e r s  

were i n j u r e d  and t h e  f i r e  caused  " c o n s i d e r a b l e "  damage t o  

t h e  home. King, pg. 360 .  

I n  White,  supra, t h e  d e f e n d a n t  and h i s  co-defendants  

w e r e  i n  t h e  p r o c e s s  of robb ing  t h e  v i c t i m ,  Miss Wooden, 

when t h e  owner of t h e  home and f i v e  of  h i s  f r i e n d s  arrived. 

White and h i s  accompl i ces  bound each  of them. L a t e r ,  

M i s s  Wooden's b o y f r i e n d  a l so  a r r i v e d  and,  a s  t h o s e  v i c t i m s  

b e f o r e  him, was bound. After t h e  p o s s i b i l i t y  o c c u r r e d  t h a t  

one of t h e  p e r p e t r a t o r s  may have been  s e e n  ( e a c h  used a 

mask t o  c o n c e a l  h i s  i d e n t i t y ) ,  all e i g h t  p e r s o n s  were s h o t  

i n  t h e  head. Two of t h e  v i c t i m s  s u r v i v e d .  

The t r i a l  c o u r t ,  i n  f i n d i n g  t h e  " g r e a t  risk" c i r c u m s t a n c e ,  

s t a t ed :  

What would have  happened had 
additional n e i g h b o r s ,  d e l i v e r y  
p e o p l e ,  o r  o t h e r  friends appea red  
i n  t h e  house  f o r  a v i s i t  can o n l y  
b e  t h e  s u b j e c t  o f  c o n j e c t u r e .  
S u f f i c e  i t  t o  s a y ,  t h a t  a t o t a l  
of s i x  peop le  w e r e  k i l l e d  and 
t w o  s e r i o u s l y  wounded d u r i n g  t h e  
p e r p e t r a t i o n  of  t h i s  robbe ry .  
White ,  pg. 337. 

T h i s  c i r c u m s t a n c e  w a s  r e j e c t e d  on t h e  b a s i s  t h a t :  
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. + . a p e r s o n  may n o t  be condemned 
f o r  what  might  have o c c u r r e d .  The 
a t t e m p t  t o  p r e d i c t  f u t u r e  conduct  
canno t  b e  u s e d  as a b a s i s  t o  s u s t a i n  
an a g g r a v a t i n g  c i r cums tance .  White ,  pg. 337 
(emphas is  i n  original, c i t a t i o n s  o m i t t e d ) .  

More r e c e n t l y ,  t h e  s a m e  c i r cums tance  w a s  r e j e c t e d  i n  

H a l l m a n  v. S t a t e ,  5 6 0  So.2d 2 2 3  (Fla. 1 9 9 0 ) .  H a l l m a n  robbed 

a bank d u r i n g  which s h o t s  w e r e  exchanged w i t h  a s e c u r i t y  

gua rd  th rough  t h e  windows of a cab t h a t  w a s  i n t e n d e d  t o  be 

used  as a getaway car.  The gua rd  w a s  k i l l e d .  The t r i a l  

c o u r t ,  i n  f i n d i n g  t h a t  a " g r e a t  r i s k "  w a s  c r e a t e d  by 

d e f e n d a n t ' s  a c t i o n s ,  no ted  t h a t  t h e r e  w e r e  numerous 

people  i n  t h e  bank ,  f i v e  p e o p l e  o u t s i d e  o f  t h e  bank,  and 

p a s s e r s  by on U . S .  9 8 ,  any one of which c o u l d  have been 

s t r u c k  by a s t r a y  b u l l e t .  T h i s  Cour t  reversed H a l l m a n ' s  

d e a t h  s e n t e n c e  and r e j e c t e d  t h e  " g r e a t  r i s k "  a g g r a v a t i n g  

c i r c u m s t a n c e ,  a g r e e i n g  w i t h  Hal lman ' s  c o n t e n t i o n  t h a t ,  

"at most . . there  was o n l y  t h e  chance t h a t  a b y s t a n d e r  

would b e  s t r u c k  by a s t r a y  s h o t ,  and t h a t  such  a dange r  

is i n s u f f i c i e n t  t o  s u p p o r t  t h e  a g g r a v a t i n g  c i rcumstance ."  

H a  llman, Pg 227.  

The t r i a l  c o u r t  engaged i n  t h e  s a m e  t y p e  of s p e c u l a t i o n  

and r e l i e d  on f a c t s  unsuppor ted  by t h e  r e c o r d  i n  t h e  i n s t a n t  

case. I n i t i a l l y ,  t h e  c o u r t  no ted  t h a t  " s e v e r a l  p e r s o n s  

r e g u l a r l y  v i s i t e d  t h e  household  as  g u e s t s . "  ( R - 5 5 5 0 ) .  T h i s  

o b s e r v a t i o n  i s  p u r e  s p e c u l a t i o n  r e g a r d i n g  t h e  p r e s e n c e  of 

such  persons and t h e i r  consumption of Coca Cola.  I t  i s  
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precisely the type of possibility rejected in regard to 

neighbors arriving in White, supra, and in regard to 

firefighters/policemen in King, supra. 

The court below further wrote, "the quantitative 

analysis of . . . the washings from the empty bottles 
proved that each of the seven bottles contained a 

potentially lethal dose of poison." ( R - 5 5 5 0 ) .  This 

conclusion was absolutely unsupported by the record because 

there was no evidence adduced at trial by which the 

volume of content of Thallium in the empty bottles could 

be extrapolated through the u s e  of the washing measurements. 

Even the full bottles of Coke, of which there were only 

t h r e e ,  did n o t  necessarily contain quantities of Thallium 

which would have produced a "great risk" of death when 

t h e  amounts to be consumed, the size of the p e r s o n ,  and 

the individual effect of the Thallium on a person consuming 

it were all matters of speculation. Accordingly, the 

"great risk of death" aspect of this aggravating circumstance 

was not proven. 

The great r i s k  of death must be to many persons. As 

discussed previously, the trial court improperly included 

potential visitors in the group of persons that could 

qualify as "many". The trial court noted that . . . seven 
persons resided in the Carr household" ( R - 5 5 5 0 ) .  This 

statement is unsupported by the record. The facts 

demonstrated that four persons resided in the Carr home 
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and t h a t  t h r e e  persons r e s i d e d  i n  t h e  de t ached  apa r tmen t  

(R-1586).  T h e r e f o r e ,  o n l y  f o u r  p e r s o n s  might  be  c o n s i d e r e d  

t o  b e  exposed t o  t h e  Coca Co las .  Even under  t h a t  c i r c u m s t a n c e ,  

o n l y  t h e  t w o  a d u l t s  i n  t h e  household  had f r e e  access t o  t h e  

Cokes because  t h e y  w e r e  l o c a t e d  i n  a r e s t r i c t e d  p l a c e ,  a 

p l a c e  t h e  " k i d s "  w e r e  n o t  p e r m i t t e d  (R-1599). Based on a '  

p u r e l y  numer ica l  c o n s i d e r a t i o n ,  t h i s  c i r c u m s t a n c e  does  

n o t  app ly .  Bello v. S t a t e ,  547  So.2d 3 1 4  (Fla. 1 9 8 9 ) .  

A c o n s i d e r a t i o n  of "many" may n o t  b e  viewed i n  a 

vacuum. I t  mus t  b e  c o n s i d e r e d  i n  t h e  c o n t e x t  of t h e  

e x i s t e n c e  of a " g r e a t  r i s k  of d e a t h " .  I n  t h i s  r e g a r d ,  t h e  

i n s t a n t  case i s  un ique  i n  t h a t  as t h e  number of  p e o p l e  

who consumed t h e  Coke inc reases ,  t h e  l i k e l i h o o d  o r  

p r o b a b i l i t y  of d e a t h  d e c r e a s e s .  T h i s  i s  because  o n l y  a 

l i m i t e d  amount of Coca Cola e x i s t e d ,  and a p a r t i c u l a r  

q u a n t i t y  of  it m u s t  b e  consumed t o  cause a g r e a t  r i s k  

o f  d e a t h .  The more people among whom it i s  d i v i d e d ,  t h e  

l ess  t h e  l i k e l i h o o d  t h a t  a s u f f i c i e n t l y  l a r g e  q u a n t i t y  

would b e  consumed t o  c a u s e  d e a t h .  The c o u r t  e r r e d  i n  

f i n d i n g  t h i s  a g g r a v a t i n g  c i r cums tance .  

The a p p l i c a t i o n  of t h e  two f o r e g o i n g  a g g r a v a t i n g  

c i r c u m s t a n c e s  also r e p r e s e n t s  i m p e r m i s s i b l e  "doub l ing" .  

Maxwell v. S t a t e ,  4 4 3  So.2d 9 6 7  (Fla. 1 9 8 3 ) ;  Provence  v. 

S t a t e ,  337 So.2d 783 ( F l a .  1 9 7 6 ) ,  cer t .  den . ,  4 3 1  U . S .  

9 6 9 ,  9 7  S . C t .  2 9 2 9 ,  5 3  L.Ed.2d 1 0 6 5  ( 1 9 7 7 ) .  The same 

peop le  t h a t  were t h e  v i c t i m s  of t h e  " p r e v i o u s "  f e l o n i e s  
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w e r e  t h e  same p e o p l e  t h a t  were r e f e r r e d  t o  i n  t h e  "many 

pe r sons"  t h a t  w e r e  exposed t o  g r e a t  r i s k  o f  d e a t h .  

Lucas v.  S t a t e ,  4 9 0  So.2d 943 ( F l a .  19861, and White 

s u p r a ,  were c i t e d  f r e q u e n t l y  for t h e  p r o p o s i t i o n  t h a t  

three (Lucas)  p e o p l e  d i d  n o t  q u a l i f y  as "many" under  

S e c t i o n  9 2 1 . 1 4 1 ( 5 )  (c), F l o r i d a  S t a t u t e s .  Lucas ,  pg. 9 4 6 .  

However, b o t h  also c l e a r l y  i n d i c a t e  t h a t  t h e  "pe r sons"  

who are t h e  v i c t i m s  of t h e  contemporaneous v i o l e n t  c r i m e  

may n o t  s e r v e  as  t h e  same "pe r sons"  who were s u b j e c t e d  

t o  g rea t  r i s k  of d e a t h .  I n  White ,  s u p r a ,  t h i s  C o u r t  s t a t e d ,  

. , . w e  d i s a g r e e  w i t h  t h e  t r i a l  c o u r t ' s  s u g g e s t i o n  t h a t  

t h i s  a g g r a v a t i n g  c i r cums tance  may be s u s t a i n e d  based  on 

what i n  f a c t  o c c u r r e d  -- t h e  murder of s i x  i n d i v i d u a l s . "  

White,  pg. 337. I n  Lucas,  sup ra ,  t h i s  Cour t  s t a t e d ,  

"There h a s  never  been  any ev idence  t h a t  Lucas '  conduct  

endangered  more t h a n  t h e  t h r e e  peop le  d i r e c t l y  invo lved . "  

Lucas ,  pg. 9 4 6  (emphasis  s u p p l i e d ) .  The c o u r t ' s  r e l i a n c e  

on t h e s e  f a c t o r s  c o n s t i t u t e d  i m p e r m i s s i b l e  d o u b l i n g .  

The c o u r t  e r r e d  i n  f i n d i n g  as  an  a g g r a v a t i n g  c i r c u m s t a n c e  

t h e  f a c t  t h a t  t h e  homicide w a s  c o l d ,  c a l c u l a t e d ,  and 

p r e m e d i t a t e d ,  w i t h o u t  any p r e t e n s e  of mora l  o r  l e g a l  

j u s t i f i c a t i o n .  T h i s  f a c t o r  must  be proven beyond a 

r e a s o n a b l e  doub t  and must  demons t r a t e  more t h a n  j u s t  t h e  

p r e m e d i t a t i o n  element o f  f i r s t  d e g r e e  murder.  J e n t  v .  S t a t e ,  

408 So.2d 1024 (Ela. 1981), ce r t .  d e n . ,  457  U . S .  1111, 1 0 2  

S.Ct.  2916, 73 L.Ed.2d 1322 (1982). There must  a l s o  be a n  

absence  of any p r e t e n s e  of mora l  o r  legal  j u s t i f i c a t i o n .  
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I n  Banda v. S t a t e ,  536 So.2d 2 2 1  (Fla. 1988), t h i s  

C o u k t  s t a t e d :  

W e  conc lude  t h a t ,  under  t h e  
c a p i t a l  s e n t e n c i n g  l a w  of 
F l o r i d a ,  a " p r e t e n s e  of 
j u s t i f i c a t i o n "  i s  any claim 
o r  j u s t i f i c a t i o n  or  excuse  t h a t ,  
though i n s u f f i c i e n t  t o  r educe  
t h e  d e g r e e  of  homic ide ,  never-  
t h e l e s s  r e b u t s  t h e  o t h e r w i s e  
cold and c a l c u l a t i n g  n a t u r e  of 
t h e  homicide.  Banda, pq. 2 2 5 .  

A d e f i n i t i o n  of  " p r e t e n s e "  , u s i n g  Webs te r ' s  T h i r d  New 

I n t e r n a t i o n a l  D i c t i o n a r y ,  1 7 9 7  ( 1 9 8 1 )  I w a s  c i t e d  f o r  i t s  

d e f i n i t i o n  of p r e t e n s e  as "something a l l e g e d  or  b e l i e v e d  on  

s l i g h t  grounds ;  a n  unwanted a s sumpt ion  . . . I t  Banda, pg. 2 2 5 .  

A p p e l l a n t  h e r e t o f o r e  h a s  a d d r e s s e d  t h e  i s s u e  of p r e m e d i t a t e d  

i n t e n t  t o  k i l l  as i t  r e f l e c t s  upon t h e  amount of Thal l ium 

i n  t h e  b o t t l e s  and t h e  p o s s i b i l i t y  t h a t  t h e  a c t i o n s  were 

i n t e n d e d  t o  h u r t  o r  scare t h e  Carr f ami ly .  While t h i s  

argument may n o t  have been a c c e p t e d  a t  t h e  t r i a l  l e v e l  i n  

r e g a r d  t o  t h e  d e g r e e  of o f f e n s e ,  

n o t  abandon h i s  argument i n  I s s u e  #1 t h a t  t h e  case shou ld  

never  have  r eached  t h e  jury), i n  l i g h t  of J e n t ,  sup ra ,  and 

i t s  progeny,  t h e  p r o s p e c t  of c a u s i n g  d e a t h  must be even  

clearer.  Under t h e  p o s s i b i l i t i e s  d i s c u s s e d ,  s u p r a ,  t h e  

e l e v a t e d  i n t e n t  above and beyond t h e  r e q u i r e d  i n t e n t  f o r  

p r e m e d i t a t e d ,  f i r s t  d e g r e e  murder ,  w a s  n o t  demons t r a t ed .  

( A p p e l l a n t  c e r t a i n l y  does 

Even assuming t h a t  t h e  i n t e n t  t o  c a u s e  d e a t h  was 

p r e s e n t ,  t h e  S t a t e ' s  ev idence  s t r o n g l y  s u g g e s t e d  t h a t  

A p p e l l a n t  had a " p r e t e n s e "  of j u s t i f i c a t i o n  f o r  h i s  
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a c t i o n s ,  i . e .  t h e  c o n t i n u e d  h a r r a s s m e n t ,  men ta l  a n g u i s h ,  and 

emot iona l  s t r a i n  caused  by t h e  a c t i o n s  of t h e  C a r r  f a m i l y .  

The S ta t e  sough t  t o  p o r t r a y  A p p e l l a n t  as  u l t r a s e n s i t i v e ,  

"unusua l " ,  or ''strange". The C o u r t ,  i n  i t s  s e n t e n c i n g  

announcement,  no ted  t h a t  t h e  A p p e l l a n t  w a s  e c c e n t r i c  ( R - 5 5 5 3 ) .  

I f  t h i s  p r o t r a y a l  w a s  v a l i d  f o r  pu rposes  of o b t a i n i n g  a 

c o n v i c t i o n ,  it must a l s o  be v a l i d  t o  demons t r a t e  t h a t  

A p p e l l a n t  a c t e d  on t h e  p r e t e n s e  o f  e l i m i n a t i n g  t h i s  

u n b e a r a b l e  i r r i t a n t  from h i s  l i f e .  C e r t a i n l y ,  w h i l e  a n  

a v e r a g e  p e r s o n  would n o t  r e s o r t  t o  such  a n  ex t r eme ,  t h a t  

would n o t  p r e c l u d e  d e m o n s t r a t i o n  o f  t h e  f a c t  t h a t  A p p e l l a n t  

had a n  "unwarranted  assumpt ion"  t h a t  h i s  a c t i o n s  w e r e  

j u s t i f i e d ,  a " c l a i m  of j u s t i f i c a t i o n  o r  excuse"  a l b e i t  

i n s u f f i c i e n t  t o  r educe  t h e  d e g r e e  of homicide.  

I n  S t a t e  v. Dixon, 283  So.2d 1 (Fla. 1 9 7 3 )  I cer t .  den . ,  

4.16 U.S. 9 4 3 ,  94 S.Ct. 1 9 5 0 ,  4 0  L.Ed.2d 2 9 5  ( 1 9 7 4 1 ,  this 

Cour t  noted t h a t  t h e  d e a t h  p e n a l t y  w a s  r e s e r v e d  by t h e  

l e g i s l a t u r e  f o r  " o n l y  t h e  most a g g r a v a t e d  and u n m i t i g a t e d  

of f i r s t  d e g r e e  murder cases." Dixon, pg. 7 .  P a r t  of 

t h i s  C o u r t ' s  f u n c t i o n  i n  c a p i t a l  c a s e s  i s  t o  rev iew t h e  

case i n  l i g h t  of  o t h e r  d e c i s i o n s  and d e t e r m i n e  whether  t h e  

punishment i s  t o o  g r e a t .  I n  t h i s  case, t h e  c o u r t  found 

t h r e e  a g g r a v a t i n g  c i r c u m s t a n c e s ,  one s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e ,  and a n  u n s p e c i f i e d  number of n o n s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  ( R 5 5 4 9 - 5 5 5 3 ) .  I n  t o t o ,  t h e  

n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  se t  f o r t h  t h e  f a c t  

t h a t  A p p e l l a n t  i s  a s h y ,  q u i e t ,  gene rous ,  and k i n d  

i n d i v i d u a l .  H i s  l i f e  t o  t h e  p o i n t  o f  t h i s  i n c i d e n t  w a s  
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c h a r a c t e r i z e d  by k i n d n e s s  and g e n e r o s i t y  toward h i s  f e l l o w  

man. The f r i e n d s  t h a t  he  deve loped  through t h e  c o u r s e  o f  

h i s  l i f e  were s t e a d f a s t .  A p p e l l a n t  even  s o u g h t  t h e  b e s t  

i n  d i f f i c u l t  t i m e s ,  i . e .  he  a s s i s t e d  h i s  f e l l o w  inma tes  

d u r i n g  h i s  i n c a r c e r a t i o n .  

There have been  numerous much more a g g r a v a t e d  murders  

i n  which t h e  d e f e n d a n t  w a s  s e n t e n c e d  t o  l i f e .  I n  Holsworth v. 

S t a t e ,  5 2 2  So.2d 3 4 8  ( F l a .  1988), for example,  t h e  d e f e n d a n t  

b u r g l a r i z e d  t h e  mobi le  home of a mother  and h e r  d a u g h t e r ,  

Holsworth s t a b b e d  b o t h ,  k i l l i n g  t h e  d a u g h t e r .  Three y e a r s  

p r i o r  t o  t h a t  i n c i d e n t ,  Holsworth had a t t a c k e d  a n o t h e r  

w o m a n  i n  h e r  mobi le  home d u r i n g  t h e  e a r l y  morning hour s .  

Although t h e  t r i a l  c o u r t  found t h r e e  a g g r a v a t i n g  c i r c u m s t a n c e s ,  

i n c l u d i n g  t h e  f a c t  t h a t  t h e  homicide w a s  heinous, a t r o c i o u s ,  

and c r u e l ,  and found no m i t i g a t i n g  c i r c u m s t a n c e s ,  t h i s  

Cour t  found t h a t  Holsworth's conduct  w a s  a f f e c t e d  by 

d r u g s  and a l c o h o l ,  and t h a t  t h e  j u r y  might  have b e l i e v e d  

o t h e r  m i t i g a t i n g  c i r c u m s t a n c e s  p r e s e n t .  O f  course ,  t h e  

s i g n i f i c a n t  d i f f e r e n c e  between Holsworth,  s u p r a ,  and t h e  

i n s t a n t  case i s  t h a t  t h e  j u r y  recommended life imprisonment  

i n  t h e  Holsworth case. 

Although t h e  jurors recommended d e a t h  i n  t h e  i n s t a n t  

c a s e ,  t h e  recommendation w a s  much more l i k e l y  t h e  r e s u l t  of 

t h e  p r o s e c u t o r ' s  p o r t r a y a l  of A p p e l l a n t  a s  " . . . t h e  most 

diabolical man you w i l l  e v e r  see f a c e  t o  f a c e  i n  your 

l i f e "  (R4181-4182). The p r o s e c u t o r ' s  p e r p e t u a l  a t t a c k  on 
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Appellant's character was nothing less than an effort to 

portray him as the equivalent to the fictional character 

of Dr. Hanibal Lechter. W i t h  this impression in mind, 

and in consideration of the fact that the jury did not 

render specific findings regarding the existence of 

aggravating circumstances, it is much more likely that 

their recommendation w a s  based upon emotion rather than 

fact. 

While the court stated that "it is my job to reweigh 

the evidence in light of all the circumstances", the trial 

court did not perceive the significance of Appellant's 

peaceful existence with his fellow man and the contributions 

that he had made to those around him (R-5553) .  These 

attributes, and the sure likelihood that they would continue 

should Appellant's sentence of death be reduced to life 

imprisonment without the possibility of parole for 25 years, 

make Appellant's sentence of death disproportionate under  

t h e  f a c t s  of t h i s  case. Appellant's sentence s h o u l d  be 

reduced to life in prison. 
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CONCLUSION 

Based upon t h e  f o r e g o i n g  r e a s o n s  and a u t h o r i t y ,  A p p e l l a n t ,  

GEORGE J. TREPAL, r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorable  C o u r t  

t o  g r a n t  a Judgment of A c q u i t t a l  a s  t o  a l l  c h a r g e s ,  o r  t o  

reverse h i s  c o n v i c t i o n  and remand for a new t r i a l  f o r  

second d e g r e e  murder o r  mans laugh te r  because  t h e  S t a t e  f a i l e d  

t o  prove  t h a t  t h e  homicide i n  t h e  i n s t a n t  case w a s  

p r e m e d i t a t e d .  I f  t h e  Cour t  does  n o t  g r a n t  t h i s  r e l i e f ,  

A p p e l l a n t  r e q u e s t s  t h i s  Honorable  Cour t  reverse and remand 

for a new t r i a l  based  upon o t h e r  e r rors  d i s c u s s e d  i n  t h i s  

b r i e f .  A s  a lesser a l t e r n a t i v e ,  A p p e l l a n t  would r e q u e s t  

t h i s  Honorable  Cour t  t o  v a c a t e  t h e  s e n t e n c e  of d e a t h  and 

remand f o r  t h e  i m p o s i t i o n  of a l i f e  s e n t e n c e  o r ,  i f  none 

o f  t h e  above are  g r a n t e d ,  t o  award him a new p e n a l t y  t r i a l  

b e f o r e  a jury newly empaneled f o r  t h a t  pu rpose .  

RESPECTFULLY SUBMITTED t h i s  b* day of J a n u a r y ,  1 9 9 2 .  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy of t h e  

above and foregoing I n i t i a l  n r i e f  of A p p e l l a n t  has  been  

f u r n i s h e d  t o  t h e  O f f i c e  of t h e  Attorney G e n e r a l ,  2 0 0 2  N o r t h  

L o i s  Avenue, S u i t e  7 0 0 ,  Westwood C e n t e r ,  Tampa, Florida 

3 3 6 0 7 - 2 3 6 6 ,  by r e g u l a r  U.S. m a i l ,  t h i s  b* day of J a n u a r y ,  1 9 9 2 .  
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