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ARGUMENT 

I S S U E  # l  

DID THE TRIAL COURT ERR IN F A I L I N G  TO GRANT 
APPELLANT'S MOTION FOR JUDGMENT OF ACQUITTAL? 

Just as the prosecutor did at the trial level, Appellee 

initiates his assault on Appellant with an attempt to cast 

him as a "mastermind" arch villain; the genius scientist gone 

mad. Such a highly prejudicial characterization created an 

aura of insidiousness at trial that was instrumental in 

securing a conviction f o r  the State. This "genius" image 

must be seen f o r  what it is, a psychological ploy that is 

unsupported by the facts. 

Appellee alleges that Appellant is "an extremely intel- 

ligent rnan" who "attempted to commit the perfect crime." 

(Appellee's Brief, pg. 6 ) .  The State portrayed Appellant as 

a genius who was schooled in the act of poisoning and the 

plots of murder mysteries. As an indication of Appellant's 

sophistication, Appellee maintains that through the u s e  of 

returnable bottles, "the perfect crime may have been committed" 

because ' I .  . . the authorities would not have been able  to 

determine the source of the thallium that was used to poison 

the Carr family." (Appellee's Brief, pgs. 6-7). In fact, 

the use of returnable bottles w a s  utterly stupid because it 

assured that the bottles would remain in the household for 

a longer period of time awaiting return. Conventional, non- 
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r e t u r n a b l e  b o t t l e s  would have been disposed of as  soon as  t h e y  

w e r e  empty. It does  n o t  t a k e  a g e n i u s  t o  conc lude  t h a t  t h e  

p r o b a b i l i t y  o f  d e t e c t i o n  i s  v a s t l y  g r e a t e r  when t h e  vessel 

used  f o r  t h e  p o i s o n  remains  a t  t h e  scene of t h e  c r i m e  r a t h e r  

t h a n  i n  a l a n d f i l l .  

If t h e  S t a t e ' s  t h e o r y  of guilt i s  t o  be b e l i e v e d ,  t h e n  

t h i s  g e n i u s  of  a man who a l l e g e d l y  p e r p e t r a t e d  t h i s  c r i m e :  

a .  Kept a l l  of h i s  "poison" g u i d e s  n e a r  t o  h i s  

p e r s o n  where t h e y  c o u l d  be found and used as e v i d e n c e  t o  l i n k  

him t o  t h e  homicide;  

b. Did n o t  even  d i s p o s e  of t h e  b o t t l e  t h a t  c o n t a i n e d  

t h e  t h a l l i u m ;  

c .  Disposed of o n l y  t h e  s c r e w d r i v e r  used  t o  p r y  o f f  

t h e  b o t t l e  caps w h i l e  l e a v i n g  t h e  remainder  of t h e  se t  i n t a c t ;  

d.  F o r e c a s t  h i s  i n t e n t i o n  by send ing  a n o t e  t o  

t h e  C a r r  f a m i l y ;  

e. Earmarked h imse l f  as a s u s p e c t  t o  i n d i v i d u a l s  

he  knew t o  be l a w  enforcement  o f f i c i a l s  by u s i n g  t h e  s a m e  

t e rmino logy  as t h e  a u t h o r  o f  t h e  t h r e a t e n i n g  n o t e ;  

f .  I n c o r p o r a t e d  t h e  e v e n t s  of t h e  crime i n t o  

murder mys te ry  s c e n a r i o s  t h a t  w e r e  open t o  p u b l i c  o b s e r v a t i o n .  

These are b u t  a few of t h e  major e r r o r s  t h a t  would have been  

avoided  by even  t h e  most i n t e l l e c t u a l l y  ave rage  o f  c r i m i n a l s ,  

b u t  have been a t t r i b u t e d  t o  a man who was c h a r a c t e r i z e d  as 

t h e  most dangerous  and diabolical man you would e v e r  meet 

( R 4 1 8 1 - 4 1 8 2 ) .  
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Appe l l ee  a l s o  engages  i n  t h e  same " c a t e g o r y  of p e r s o n s "  

0 argument t h a t  t h e  S t a t e  u t i l i z e d  a t  t h e  t r i a l  level .  T h i s  

approach  i s  i n c o n s i s t e n t  w i t h  t h e  c o n c e p t  of proof  th rough  

c i r c u m s t a n t i a l  e v i d e n c e  because  i t  seeks t o  e l i m i n a t e  people 

from t h e  v a r i o u s  c a t e g o r i e s  u n t i l  o n l y  one p e r s o n  remains .  

Unless  t h e  c a t e g o r i e s  r e s u l t  i n  t h e  i s o l a t i o n  of  a s i n g l e  

p e r s o n ,  t h e n  t h e  S t a t e  has f a i l e d  t o  c a r r y  i t s  burden  of 

proof .  While Appe l l ee  con tends  t h a t  t h i s  p r o c e s s  i s o l a t e s  

A p p e l l a n t ,  A p p e l l a n t  con tends  t h a t  t h i s  process r e v e a l s  o t h e r  

p o t e n t i a l  p e r p e t r a t o r s  and t h u s  f a i l s  t o  e x c l u d e  e v e r y  

r e a s o n a b l e  h y p o t h e s i s  of innocence .  

T h e  f i r s t  c a t e g o r y  of p e r s o n s  i d e n t i f i e d  by t h e  State  

i s  t h a t  of persons  hav ing  knowledge a b o u t  c h e m i s t r y  and t h a l l i u m .  

A p p e l l a n t  s t r o n g l y  d i s a g r e e s  t h a t  t h e  a c t i o n s  i n  t h e  i n s t a n t  

case n e c e s s i t a t e d  a knowledge of c h e m i s t r y .  I t  i s  n o t  n e c e s s a r y  

t o  have  a n  e x t e n s i v e  knowledge of c h e m i s t r y  i n  order  t o  pry o f f  

a b o t t l e  cap  and a d u l t e r a t e  t h e  soda w i t h i n .  The S t a t e ' s  

c o n t i n u e d  c o n t e n t i o n  a t  t r i a l  t h a t  a chemica l  background w a s  

n e c e s s a r y  i n  o r d e r  t o  se lect  Thal l ium T N i t r a t e  w a s  a s e l f -  

s e r v i n g  m i s i n t e r p r e t a t i o n  of t h e  f a c t s .  

E v a l u a t i o n s  done by  S t a t e  e x p e r t s  r e v e a l e d  s i x  ( 6 )  

p o s s i b l e  t h a l l i u m  combina t ions :  Tha l l ium I N i t r a t e ,  Thal l ium 

111 N i t r a t e ,  Thal l ium s u l p h a t e ,  Thal l ium m a l e n a t e ,  Tha l l ium 

phospha te ,  and Thal l ium formate .  A l l  of t h e  t h a l l i u m  s a l t s  

r e s u l t e d  i n  a " f i z z i n g "  of t h e  Coke, b u t  t h i s  w a s  because  

_I any s o l i d  ma te r i a l  w i t h  " p o i n t s "  and " c o r n e r s "  would make 
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t h e  c a r b o n a t i o n  e s c a p e ,  n o t  because  of t h e  t h a l l i u m  element.  

I n  c o n t r a s t ,  only one of t h e  s i x  s a l t s  r e s u l t e d  i n  a change 

i n  t h e  Coke 's  p h y s i c a l  appea rance  ( R 3 4 2 1 - 3 4 2 8 ) .  From a 

s t a t i s t i c a l  p o i n t  of  view,  t h e  random s e l e c t i o n  of a p o i s o n  

t h a t  c o n t a i n e d  t h a l l i u m  ( e i t h e r  known or unknown t o  t h e  

poisoner) would create  an  8 3  p e r c e n t  chance of u t i l i z i n g  a 

t h a l l i u m  s a l t  t h a t  s u c c e s s f u l l y  mixed w i t h  Coca-Cola. Even 

i f  Tha l l ium 113: N i t r a t e  was t h e  s a l t  randomly chosen ,  a 

s imple  t r i a l  and e r r o r  t es t  would have  e l i m i n a t e d  i t  from 

c o n s i d e r a t i o n  as  t h e  po i son .  Accord ing ly ,  o n l y  a l i t t l e  

l u c k  o r  some common s e n s e  w a s  needed t o  e x c l u d e  Tha l l ium I11 

N i t r a t e ,  n o t  a d e g r e e  i n  c h e m i s t r y .  The v a s t  d i f f e r e n c e  i n  

t h a l l i u m  c o n t e n t  i n  each  of t h e  b o t t l e s  bel ies  t h e  s c i e n t i f i c  

mind and s u g g e s t s  a p e r s o n  who was much more i n a c c u r a t e  t h a n  

would b e  a chemis t  ( R 4 0 5 7 - 4 0 6 1 ) .  
a 

Appe l l ee  a l s o  m a i n t a i n s  t h a t  t h e  p e r p e t r a t o r  mus t  have  

had a knowledge o f  t h a l l i u m  ( A p p e l l e e ' s  B r i e f ,  pg. 7 ) .  While 

such  knowledge may have been u s e f u l  t o  t h e  p e r p e t r a t o r ,  

n o t h i n g  more t h a n  s imple  knowledge t h a t  t h a l l i u m  i s  poisonous  

w a s  n e c e s s a r y .  T h i s  e v i d e n c e  can  be g l e a n e d  from any c h e m i s t r y ,  

anatomy, p h y s i o l o g y ,  or home s a f e t y  book. I n  a d d i t i o n ,  

A p p e l l a n t  was n o t  t h e  o n l y  p e r s o n  who o c c u p i e s  t h i s  c a t e g o r y .  

I t  i s  a s t o u n d i n g  t h a t  Appe l l ee  asserts t h a t  D r .  C a r r  had no 

knowledge o f  t h a l l i u m  and ,  t h e r e f o r e ,  must b e  exc luded  from 

t h i s  c a t e g o r y .  The v e r y  f a c t  t h a t  Diana C a r r  w a s  a p h y s i c i a n  

- 4 -  



e s t a b l i s h e s  h e r  t r a i n i n g  i n  c h e m i s t r y  and i n  t h e  fundamenta l  

conce rns  of d i a g n o s i n g  i l l n e s s e s .  The argument i s  p a r t i c u l a r l y  

u n p e r s u a s i v e  when i t  i s  no ted  t h a t  D r .  C a r r ' s  e d u c a t i o n a l  

background i n c l u d e d  a Master of S c i e n c e  d e g r e e  i n  c l i n i c a l  

p a t h o l o g y  ( R - 3 5 7 9 ) .  Even i f  D r .  Carr had neve r  g r a d u a t e d  

from h i g h  s c h o o l ,  s h e  would s t i l l  remain a v i a b l e  s u s p e c t  

because  s h e  had a l l  of t h e  l i t e r a t u r e  d e s c r i b e d  i n  A p p e l l e e ' s  

B r i e f  and a t t r i b u t e d  t o  A p p e l l a n t  available t o  her and,  s h e  

w a s  a n  a v i d  r e a d e r  of murder m y s t e r i e s .  Thus, D r .  Carr 

c o n s t i t u t e s  a p e r s o n  with knowledge s u f f i c i e n t  t o  p e r p e t r a t e  

t h i s  c r i m e ,  i r r e s p e c t i v e  of h e r  medical d e g r e e .  

I f  t h e  i s s u e  of medic ine  i s  t o  b e  a d d r e s s e d ,  t h e n  Pye 

C a r r ' s  s is ter ,  Caro lyn  Dixon, mus t  also be i n c l u d e d  i n  t h i s  

c a t e g o r y .  M s .  Dixon was a n u r s e  f o r  D r s .  Coury and Nobo and 

had t h e  r e q u i s i t e  medical t r a i n i n g  t o  o b t a i n  h e r  deg ree .  

Such t r a i n i n g  and e x p e r i e n c e  must be c o n s i d e r e d  when d e t e r -  

mining who f i t s  i n t o  t h e  S t a t e ' s  " c a t e g o r i e s . "  No tab ly ,  it 

w a s  Ca ro lyn  Dixon who was w i t h  Peggy C a r r  on October  2 8 ,  1 9 8 8 ,  

upon Peggy ' s  r e c u p e r a t i o n  and release from Bartow Memorial 

Hospital ( R 1 7 9 7 - 1 8 0 0 ) .  Ms. Dixon a t t e m p t e d  t o  g i v e  Peggy 

t h e  t h a l l i u m - l a c e d  Coke, b u t  Peggy r e j e c t e d  t h e  Coke (as  s h e  

a lways  d i d )  b e c a u s e  it w a s  too sweet (R-1800; R - 1 8 1 3 ) .  If 

Peggy d i d  n o t  consume any Cokes a f t e r  h e r  release from Bartow 

Memorial H o s p i t a l ,  t h e n  a g r a v e  q u e s t i o n  e x i s t s  as t o  t h e  

s o u r c e  of t h e  t h a l l i u m  t h a t  caused  her  r e l a p s e  on October  3 0 ,  

1 9 8 8  (R-9802). T h i s  i s s u e  i s  p a r t i c u l a r l y  t r o u b l i n g ,  and 
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p a r t i c u l a r l y  e l u c i d a t i n g  conce rn ing  A p p e l l a n t ' s  i nnocence ,  

when it i s  no ted  t h a t  Caro lyn  Dixon obse rved  t h e  Coke carton 

t o  be  f u l l  when s h e  o b t a i n e d  t h e  Coke on October  2 8 ,  1 9 8 8 ,  

and t h a t  s h e  had n o t  s e e n  t h e  Coke b o t t l e s  d u r i n g  h e r  p r i o r  

v i s i t s  t o  Peggy (R-1800;  R - 1 8 1 4 ) .  I f  t h e  Coke b o t t l e s  t h a t  

u l t i m a t e l y  were found t o  c o n t a i n  t h a l l i u m  w e r e  n o t  even  

opened on Oc tobe r  2 8 ,  1 9 8 8 ,  a f t e r  Peggy had been a d m i t t e d  t o  

and r e l e a s e d  from t h e  h o s p i t a l ,  and i f  Peggy ' s  c o n d i t i o n  

d e c l i n e d  a f t e r  h e r  i n i t i a l  r e c o v e r y  a t  Bartow Memorial H o s p i t a l  

d e s p i t e  t h e  f a c t  t h a t  s h e  r e f u s e d  t o  consume any Coke, t h e n  

t h e  obv ious  c o n c l u s i o n  must be  t h a t  s h e  w a s  r e c e i v i n g  

t h a l l i u m  from some o t h e r  s o u r c e ,  a s o u r c e  n o t  even t h e  

S t a t e  can  link t o  A p p e l l a n t .  

Pye C a r r  c anno t  be exc luded  from t h i s  c a t e g o r y .  While 

Appe l l ee  re l ies  upon t h e  s t a t e m e n t  t h a t  Pye C a r r  knew n o t h i n g  

abou t  t h a l l i u m ,  such  a c o n c l u s i o n  i s  s u b j e c t  t o  g r e a t  s k e p t i c i s m  

i n  l i g h t  of h i s  conce rn  o v e r  t h e  Coke b o t t l e s  b e f o r e  t h a l l i u m  

w a s  d i s c o v e r e d  i n  them and his knowledge of where t o  o b t a i n  

t h a l l i u m  (R3025-3029 ;  R 1 7 3 6 - 1 7 4 1 ) .  U n t i l  t o l d  by Pye  C a r r ,  

law enforcement  o f f i c i a l s  w e r e  unaware t h a t  t h a l l i u m  c o u l d  

b e  pu rchased  (R-1736). Thus,  Pye C a r r  remains  a member of 

t h i s  c a t e g o r y .  

O p p o r t u n i t y  abounded f o r  anyone who w a s  i n t e r e s t e d  i n  

p o i s o n i n g  t h e  Carr f ami ly .  I n i t i a l l y ,  A p p e l l e e ' s  s t a t e m e n t  

t h a t  D r .  C a r r  "had a r e g u l a r  job and worked r e g u l a r  h o u r s "  

i s  unsuppor t ed  by t h e  r e c o r d .  N o  e v i d e n c e  w a s  eve r  adduced 
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t h a t  D r .  C a r r ' s  s c h e d u l e  res t r ic ted h e r  t o  c e r t a i n  p l a c e s  a t  

c e r t a i n  t i m e s .  There i s  no doub t  t h a t  she  l i v e d  n e x t  t o  

t h e  C a r r  r e s i d e n c e ,  had f r e q u e n t  c o n f r o n t a t i o n s  w i t h  them, 

was as  knowledgeable as anyone conce rn ing  t h e i r  r o u t i n e ,  and 

had a t  l ea s t  as  much access t o  t h e i r  home as d i d  A p p e l l a n t .  

Pye Carr o b v i o u s l y  had access t o  t h e  e n t i r e  home and 

c o u l d  have placed t h e  Cokes i n  t h e  household  a t  any t i m e .  

Perhaps  i t  was even  Pye C a r r ' s  i n t e n t  t o  p o i s o n  Appellant 

t h rough  t h e  u s e  o f  t h e  Cokes, b u t  t h e  c h i l d r e n  and Peggy 

d i d  n o t  honor t h e  household  t r a d i t i o n  of not t o u c h i n g  t h i n g s  

l o c a t e d  i n  t h i s  s p e c i a l  " h i d i n g "  p l a c e ,  a household  t r a d i t i o n  

t h a t  A p p e l l a n t  would n o t  know (R-1599). A s  a result, t h e  

f a m i l y  was a c c i d e n t a l l y  poisoned  when P y e  l e f t  for h i s  h u n t i n g  

t r i p  i n  South C a r o l i n a .  Again, A p p e l l a n t  emphas izes  t h e  c u r i o u s  

f a c t  t h a t  Peggy Carr ,  who d i d  n o t  d r i n k  Coke, and Duane Dubberly, 

who d i d  n o t  r eca l l  e v e r  consuming any  of t h e  b e v e r a g e ,  were t w o  

o f  t h e  t h r e e  p e o p l e  w i t h  t h e  h i g h e s t  l e v e l s  of t h a l l i u m  i n  

t h e i r  system (R-1599; R-1835) .  The o n l y  e x p l a n a t i o n  for such  

a f a c t  i s  t h a t  t h e  t h a l l i u m  w a s  b e i n g  i n g e s t e d  from some o t h e r  

s o u r c e .  The record i s  comple t e ly  devo id  of medical f a c t s  con- 

c e r n i n g  t h e  r a t e  a t  which t h a l l i u m  i s  e x c r e t e d  from t h e  body, 

t h e  r a t e  a t  w h i c h  it i s  absorbed  i n t o  t h e  body, or t h e  amount 

n e c e s s a r i l y  consumed t o  produce t h e  l e v e l s  u l t i m a t e l y  found 

in Peggy C a r r .  Accord ing ly ,  t h e r e  i s  no f a c t u a l  b a s i s  t o  

e s t a b l i s h  how much t h a l l i u m  Peggy C a r r  consumed, or over what 

p e r i o d  of t i m e  it had been i n g e s t e d .  She c o u l d  have been  t h e  

v i c t i m  of p o i s o n i n g  a t  t h e  hands of  h e r  husband for a long  
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p e r i o d  of t i m e  b e f o r e  o t h e r  members of t h e  f a m i l y  w e r e  ac- 

c i d e n t a l l y  exposed.  

Caro lyn  Dixon, i n c l u d e d  i n  t h e  o t h e r  c a t e g o r i e s  h e r e t o -  

f o r e  examined, must also be i n c l u d e d  i n  t h e  group of p e o p l e  

who had f r e e  access t o  t h e  C a r r  home. The i s o l a t e d  n a t u r e  

of t h e  household  does n o t  l i m i t  t h e  number of p e o p l e  who 

c o u l d  have s u r r e p t i t i o u s l y  p l a n t e d  t h e  p o i s o n  Coke b o t t l e s ,  

as m a i n t a i n e d  by Appe l l ee ,  b u t  r a t h e r  expands t h e  p o s s i b i l i t i e s .  

T h i s  i s  because  an  absence  of ne ighbors  r e d u c e s  t h e  probability 

t h a t  a n  i n t r u d e r  would b e  d e t e c t e d .  

Appe l l ee  m a i n t a i n s  t h a t  Pye C a r r  would n o t  have committed 

t h e  c r i m e  because  he  p r e v i o u s l y  d i v o r c e d  one w i f e  and i s  

s t i l l  pay ing  b i l l s  for h o s p i t a l  t r e a t m e n t .  Whether Pye C a r r  

a l o n e ,  o r  i n  c o n s o r t  w i t h  any o t h e r  p e r s o n ,  would t a k e  a n o t h e r ' s  

l i f e  i s  unknown. T o  q u o t e  A p p e l l e e ,  It . . . i t  i s  o f t e n  n o t  

p o s s i b l e  t o  know why peop le  kill." ( A p p e l l e e ' s  B r i e f ,  pg. 12). 

C e r t a i n l y ,  m a r i t a l  disharmony i s  one of t h e  o l d e s t  and most 

power fu l  mo t ives  f o r  homicide known t o  mankind and w a s  p r e s e n t  

i n  t h e  Pye Carr /Peggy C a r r  m a r r i a g e  ( R - 1 7 2 5 ;  R - 3 0 5 1 ;  R-3603;  

R-3666). Even a f a m i l y  member became concerned  t h a t  Pye 

C a r r ' s  a c t i o n s  c o n s t i t u t e d  a n  a t t e m p t  t o  d e l a y  g e t t i n g  t r ea t -  

ment f o r  h i s  a i l i n g  w i f e  ( R - 1 6 4 6 ) .  L i f e  i n s u r a n c e  p o l i c i e s  

are mean ing le s s  t o  a man who w a n t s  t o  b e  r i d  of h i s  spouse .  

Pe rhaps  t h e  p e r p e t r a t o r ( s )  concluded  t h a t  a c i v i l  l a w s u i t  

would e x i s t  a g a i n s t  t h e  Coca-Cola Company t h e r e b y  o b v i a t i n g  

t h e  need for any t y p e  of i n s u r a n c e .  

a 
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A un ique  f e a t u r e  of t h e  p r o s e c u t i o n  i n  t h e  case sub  

j u d i c e  and o f  A p p e l l e e ' s  b r i e f  i s  how t h e  absence  o r  l a c k  of 

e v i d e n c e  i s  man ipu la t ed  i n t o  i n c r i m i n a t i n g  p r o o f .  The f a c t  

t h a t  A p p e l l a n t ' s  f i n g e r p r i n t s  d i d  n o t  appea r  on  any of t h e  

b o t t l e s ,  t h a t  no l i n k  whatsoever  w a s  made between A p p e l l a n t  

and t h e  t h r e a t e n i n g  note of June  1 4 ,  1 9 8 8 ,  that t h e  t y p e  of 

s c r e w d r i v e r  used  t o  p r y  open t h e  b o t t l e s  w a s  neve r  found i n  

h i s  p o s s e s s i o n ,  t h a t  A p p e l l a n t  d i d  have a b o t t l e  capper t h a t  

a moving man m i r a c u l o u s l y  remembered moving i n t o  A p p e l l a n t ' s  

home e i g h t  y e a r s  ea r l ie r ,  o r  even  t h a t  t h e  scissors o r  wh i t e -  

o u t  used  i n  t h e  June  1 4 ,  1 9 8 8 ,  n o t e  were n o t  i n  A p p e l l a n t ' s  

p o s s e s s i o n  does not appea r  as ev idence  t h a t  A p p e l l a n t  was  n o t  

i n v o l v e d  i n  t h i s  c r i m e ,  b u t  r a t h e r  t h a t  he d e s t r o y e d  t h e  

e v i d e n c e  i n  a n  e f f i c i e n t  manner. H e  d i d  all of t h i s  o n l y  t o  

m i s s  t h e  two most damning p i e c e s  of  e v i d e n c e ,  Q-206 and t h e  

"po i son"  g u i d e s ,  and t h e n  c r e a t e d  a d d i t i o n a l  ev idence  a g a i n s t  

h imse l f  t h rough  h i s  murder m y s t e r i e s .  

Another  un ique  f e a t u r e  of  t h e  p r o s e c u t i o n  i n  t h e  case 

s u b  j u d i c e  and of A p p e l l e e ' s  b r i e f  i s  how c o m p l e t e l y  innocuous 

b e h a v i o r  becomes e v i d e n c e  of g u i l t .  A p p e l l a n t  had access t o  

a r o l l  of s t amps ,  he  p r e f e r r e d  Coke o v e r  t h e  o t h e r  two 

b e v e r a g e s  o f f e r e d  t o  him d u r i n g  Detective Goreck ' s  " p i c n i c " ,  

and h e  seemed p reoccup ied  whenever Detec t ive  Goreck told him 

he w a s  b e i n g  s o u g h t  by t h e  p o l i c e  ( R - 3 7 6 3 ;  R - 3 2 4 2 ;  R - 3 7 6 0 ) .  

A l l  of t h e s e  were used  as ev idence  of h i s  c r i m i n a l  b e h a v i o r .  

N o  doub t  had a r o l l  o f  s tamps n o t  been found by l a w  e n f o r c e -  

ment ,  i t  would have  been  f u r t h e r  e v i d e n c e  of A p p e l l a n t ' s  

t ho roughness  i n  d i s p o s i n g  of p r o o f ;  had A p p e l l a n t  s e l e c t e d  
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a s o f t  d r i n k  o t h e r  t h a n  Coke, i t  would have been  ev idence  

b o t h  of h i s  f a s t i d i o u s  avoidance  o f  a n y t h i n g  a s s o c i a t e d  w i t h  

t h e  p o i s o n i n g  and of h i s  knowledge t h a t  Coca-Cola was used  

as t h e  medium t o  p o i s o n  t h e  C a r r  f ami ly ;  had A p p e l l a n t  main- 

t a i n e d  h i s  u s u a l l y  t a l k a t i v e  manner o r  c o n t a c t e d  t h e  a u t h o r i t i e s  

a f t e r  b e i n g  a d v i s e d  t h a t  h e  w a s  b e i n g  sough t  b y  t h e  p o l i c e ,  i t  

would have been  e v i d e n c e  of h i s  b e l i e f  t h a t  he  had n o t h i n g  

t o  f e a r  because  he had p e r p e t r a t e d  t h e  p e r f e c t  crime. Given 

t h e  n a t u r e  of t h e  p r o s e c u t i o n  i n  t h i s  case,  A p p e l l a n t  c o u l d  

n e i t h e r  ac t  no r  r e f r a i n  from a c t i n g  i n  any manner t h a t  would 

not have been  i n t e r p r e t e d  and p r e s e n t e d  as ev idence  of g u i l t .  

I n  a n  e f f o r t  t o  e l i m i n a t e  o t h e r  p e r s o n s  from t h e  

" c a t e g o r i e s "  c r e a t e d  by t h e  S t a t e ,  Appe l l ee  summarily s ta tes  

t h a t  no o t h e r  p e r s o n  had access t o  t h a l l i u m .  T h i s  b a r e  

a s s e r t i o n  i s  p a r t i c u l a r l y  b l a t a n t  i n  r e g a r d  t o  D r .  C a r r  

(Appellee's B r i e f ,  pg. 10). While Appe l l ee  argues t h a t  no 

one  e lse  c o u l d  have had t h e  t h a l l i u m ,  no t h e o r y  h a s  been  

propounded by e i t h e r  t h e  S t a t e  a t  t h e  t r i a l  l e v e l  o r  Appe l l ee  

i n  i t s  b r i e f ,  as t o  how A p p e l l a n t  came i n t o  p o s s e s s i o n  of 

t h e  e lement .  Even t h e  chemica l  p r o d u c t i o n  of amphetamines 

r e q u i r e s  p o s s e s s i o n  of Thal l ium I11 Ni t ra t e .  Conver se ly ,  

i f  A p p e l l a n t  cou ld  o b t a i n  t h a l l i u m  through some means, 

would it not t h e n  b e  a v a i l a b l e  t o  h i s  w i f e  who l i v e s  i n  t h e  

same household .  I n  f a c t ,  i f  t h e  s u b s t a n c e  w a s  k e p t  i n  

A p p e l l a n t ' s  garage, i t  would  be  a v a i l a b l e  t o  v i r t u a l l y  

anyone,  i n c l u d i n g  Pye Carr a n d / o r  Caro lyn  Dixon, because  

t h e  r e c o r d  r e f l e c t s  t h a t  A p p e l l a n t  and h i s  w i f e  w e r e  
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f r e q u e n t l y  gone from t h e  r e s i d e n c e  and t h e  g a r a g e  w a s  un- 

s e c u r e d  ( R - 3 6 8 9 ) .  I f  t h e  t h a l l i u m  w a s  a v a i l a b l e  t o  Appellant, 

as t h e  S t a t e  Contends,  t h e n  i t ,  de  f a c t o ,  became a v a i l a b l e  t o  

a l l  o f  t h e  p e r s o n s  who o t h e r w i s e  are members of t h e  " c a t e g o r i e s " ,  

p a r t i c u l a r y  D r .  C a r r .  

A p p e l l e e ' s  argument r ega rd ing  a judgment o f  a c q u i t t a l  as 

t o  f i r s t  d e g r e e  murder i s  n o t  p e r s u a s i v e .  Using t h e  same 

premise  used by t h e  S t a t e  a t  t h e  t r i a l  l e v e l ,  Appe l l ee  argues 

t h a t  i f  A p p e l l a n t  i n t e n d e d  t o  scare t h e  C a r r  f a m i l y ,  he c o u l d  

have used  a s u b s t a n c e  t h a t  r e s u l t e d  i n  a d i s c o l o r a t i o n  of t h e  

Coke. S i n c e  t h i s  p o r t i o n  of A p p e l l e e ' s  b r i e f  assumes,  a rguendo,  

t h a t  t h e  ev idence  w a s  s u f f i c i e n t  t o  p rove  A p p e l l a n t  p l a c e d  t h e  

p o i s o n  i n  t h e  Coke, it i s  n o t  too c a l l o u s  t o  s u g g e s t  t h a t  u s i n g  

a s u b s t a n c e  t h a t  changed t h e  color  of t h e  Coke would n o t  

a c h i e v e  t h e  i n t e n d e d  r e s u l t .  Such a n  a c t i o n  would o n l y  r e s u l t  

i n  d i s p o s a l  of t h e  Cokes which would n o t  f u r t h e r  t h e  p l a n  

of making t h e  members o f  t h e  C a r r  household  sick. I f  A p p e l l a n t  

w a s  a c t i n g  o u t  of ill w i l l ,  h a t r e d ,  o r  s p i t e ,  h i s  conduct  

would have been  c a l c u l a t e d  t o  i n j u r e ,  b u t  n o t  n e c e s s a r i l y  

k i l l ,  Pye a n d / o r  Peggy C a r r .  I f  d e a t h  r e s u l t e d  from t h a t  

conduc t ,  t h e n  A p p e l l a n t  would have been g u i l t y  of second 

d e g r e e  murder. 

0 

Evidence i n  t h i s  r e g a r d  was whol ly  l a c k i n g .  A p p e l l e e  

amply i l l u s t r a t e s  t h a t  one Coke b o t t l e  c o n t a i n e d  t h e  b a r e  

minimum l e t h a l  amount of t h a l l i u m .  The remain ing  b o t t l e s  

c o n t a i n e d  less  t h a n  one gram of t h a l l i u m .  R e l i a n c e  on 
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D r .  Melamud's t e s t imony  t h a t  Peggy C a r r  weighed 1 0 0  pounds i s  

a n  u n j u s t i f i e d  d i s t o r t i o n  of t h e  t r u t h  because  t h a t  w e i g h t  

w a s  t a k e n  a t  t h e  t i m e  o f  d e a t h ,  a f t e r  a l m o s t  s i x  months of 

b e i n g  on l i f e  s u p p o r t  sys tems.  There w a s  c e r t a i n l y  no s u g g e s t i o n  

t h a t  A p p e l l a n t  knew t h a t  an  e n t i r e  1 6  ounce Coke would b e  

i n g e s t e d  by one p e r s o n  a t  one t i m e ,  t h u s  r e s u l t i n g  i n  t h e  

summary i n t r o d u c t i o n  of one gram of t h a l l i u m  i n t o  t h e  body. 

L ikewise ,  c o n t r a r y  t o  A p p e l l e e ' s  c o n c l u s i o n ,  no s c i e n t i f i c  

b a s i s  w a s  o f f e r e d  a t  t r i a l  t o  d e m o n s t r a t e  a c o r r o l a t i o n  between 

t h e  washings  of t h e  empty b o t t l e s  and t h e  amount of t h a l l i u m  

t h e y  c o n t a i n e d  when f u l l .  There  e x i s t e d  no bas i s  for such  

a n  e x t r a p o l a t i o n .  

The law r e g a r d i n g  c i r c u m s t a n t i a l  e v i d e n c e  has n o t  changed 

s i n c e  L a w  v. S t a t e ,  559 So.2d 1 8 7  ( F l a .  1989): 

C o n s i s t e n t  w i t h  t h e  s t a n d a r d  set  f o r t h  
i n  Lynch, i f  t h e  s t a t e  does  n o t  o f f e r  
e v i d e n c e  which i s  i n c o n s i s t e n t  w i t h  t h e  
d e f e n d a n t ' s  h y p o t h e s i s ,  " t h e  e v i d e n c e  
[would be] such  t h a t  no view which 
t h e  j u r y  may l a w f u l l y  t a k e  of it 
f a v o r a b l e  t o  t h e  [ s t a t e ]  c a n  b e  s u s t a i n e d  
under  t h e  l a w . "  The s t a t e ' s  e v i d e n c e  
would b e  as a matter of l a w  " i n s u f f i c i e n t  
t o  w a r r a n t  a c o n v i c t i o n . "  F la .  R .  C r i m .  P.  
3 .380 .  (Case c i t a t i o n s  o m i t t e d ) .  

N e i t h e r  t h e  S t a t e  below nor  Appe l l ee  have p r e s e n t e d  e v i d e n c e  

t o  c o n t r a d i c t  A p p e l l a n t ' s  c o n t e n t i o n  t h a t  t h e  homicide and 

a t t e n d a n t  crimes c o u l d  have been committed by a n o t h e r  p e r s o n ,  

t o -wi t :  D r .  Diana C a r r ,  Pye C a r r ,  Caro lyn  Dixon, o r  a n  

unknown i n d i v i d u a l  who tampered w i t h  a p r o d u c t  t h a t  se t  t h i s  

s t r i n g  of e v e n t s  i n  motion.  A p p e l l a n t ' s  Motion for Judgment 

of  A c q u i t t a l  shou ld  have been  g r a n t e d  by t h e  t r i a l  c o u r t .  
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ISSUE # 2  

D I D  THE TRIAL COURT ERR I N  DENYING APPELLANT'S 
MOTION TO SUPPRESS? 

A p p e l l e e ' s  r e l i a n c e  on L e w i s  v .  S t a t e ,  385 U . S .  2 0 6 ,  

87 S . C t .  4 2 5 ,  1 7  L.Ed.2d 312 ( 1 9 6 6 )  i s  t o t a l l y  misp laced  and 

t h e  q u o t a t i o n  t h e r e f r o m  t a k e n  o u t  of c o n t e x t .  

I n  L e w i s ,  t h e  Defendant  w a s  u s i n g  h i s  home t o  s e l l  c a n n a b i s .  

An undercover  o f f i c e r  made a r r angemen t s  t o  p u r c h a s e  c a n n a b i s  

and two sa les  were consummated w i t h i n  Defendan t ' s  home. 

Defendant  a l l e g e d  t h a t  t h e  e n t r y  into t h e  home v i o l a t e d  h i s  

r i g h t s  under  t h e  F o u r t h  Amendment because  t h e  o f f i c e r  ga ined  

e n t r y  i n t o  t h e  home th rough  f r a u d  and d e c e p t i o n .  T h e  Cour t  

r e j e c t e d  Defendan t ' s  claim and d i s t i n g u i s h e d  Gouled v. Uni ted  

S ta tes ,  255 U.S. 298, L.Ed. 6 4 7 ,  4 1  S . C t .  2 6 1  (1921): 

I n  t h e  i n s t a n t  case, on t h e  o t h e r  
hand ,  t h e  p e t i t i o n e r  i n v i t e d  t h e  
undercover  agen t  t o  h i s  home - f o r  
_I t h e  s p e c i f i c  purpose  of e x e c u t i n g  
a f e l o n i o u s  sale of n a r c o t i c s .  
L e w i s ,  385 U . S .  2 1 0  I emphas i s  
s u p p l i e d ) .  

-- 

A p p e l l e e ' s  q u o t a t i o n  from L e w i s ,  s u p r a ,  i s  t a k e n  e n t i r e l y  

o u t  o f  c o n t e x t  and d i s t o r t s  t h e  l e g a l  p r i n c i p l e  e n u n c i a t e d  i n  

t h e  case. A r ev iew of t h e  e n t i r e  p a s s a g e  s u p p o r t s  A p p e l l a n t ' s  

c o n t e n t i o n  t h a t  t h e  a c t i o n s  of l a w  enforcement  i n  t h e  i n s t a n t  

case were un lawfu l  unde r  t h e  p r e c e p t s  of  t h e  F o u r t h  Amendment 

and A r t i c l e  I ,  S e c t i o n  2 3  of t h e  Florida C o n s t i t u t i o n .  

[ 3 ]  Without  q u e s t i o n ,  t h e  home i s  
accorded  t h e  full range of F o u r t h  
Amendment p r o t e c t i o n s .  But when, 
as h e r e ,  t h e  home i s  c o n v e r t e d  i n t o  
a commercial  cen te r  .to which o u t -  
s i d e r s  are invited f o r  pu rposes  of 
t r a n s a c t i n g  un lawfu l  b u s i n e s s ,  

- 
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t h a t  b u s i n e s s  i s  e n t i t l e d  t o  no 
g r e a t e r  s a n c t i t y  t h a n  i f  it were 
car r ied  on i n  a s t o r e ,  a g a r a g e ,  a 
car ,  o r  on t h e  s t reet .  A govern- 
ment a g e n t ,  i n  t h e  s a m e  manner as 
a p r i v a t e  p e r s o n ,  may a c c e p t  a n  
i n v i t a t i o n  t o  do b u s i n e s s  and may 
e n t e r  upon t h e  p remises  for t h e  
v e r y  pu rposes  contempla ted  by t h e  
occupant .  O f  c o u r s e ,  t h i s  does  
n o t  mean t h a t ,  whenever e n t r y  i s  
o b t a i n e d  by i n v i t a t i o n  and t h e  
l o c u s  i s  c h a r a c t e r i z e d  as a p l a c e  
of b u s i n e s s ,  an  a g e n t  i s  a u t h o r i z e d  
t o  conduc t  a g e n e r a l  s e a r c h  for 
i n c r i m i n a t i n g  mater ia ls ;  a c i t a t i o n  
t o  t h e  Gouled case, s u p r a ,  i s  
s u f f i c i e n t  t o  d i s p o s e  of t h a t  con- 
t e n t i o n .  L e w i s ,  385 U . S .  2 1 1 .  

Appe l l ee  also m a i n t a i n s  t h a t  A p p e l l a n t  "neve r  r e s e r v e d  

any r i g h t  t o  p o s s e s s i o n . "  T h i s  s t a t e m e n t  i s  p o t e n t l y  false. 

The record i s  u n c o n t r a d i c t e d  t h a t  A p p e l l a n t  owned t h e  real 

p r o p e r t y  i n  q u e s t i o n  ( R - 4 8 3 0 ) .  By v i r t u e  of such  ownersh ip ,  

A p p e l l a n t  w a s  a lways e n t i t l e d  t o  p o s s e s s i o n .  H e  aould have 

removed Goreck from occupancy a t  any t i m e  because  of h i s  

s u p e r i o r  p o s s e s s o r y  i n t e r e s t .  H e  ma in ta ined  a key t o  t h e  

r e s i d e n c e  ( R - 4 7 9 0 ) .  A p p e l l e e ' s  a s s e r t i o n  t h a t  A p p e l l a n t  

neve r  r e t u r n e d  t o  t h e  p remises  i s  comple t e ly  i n a c c u r a t e .  H e  

r e t u r n e d  on a t  l ea s t  one o c c a s i o n ,  b u t  d i d  n o t  complete  t h e  

i n t e n d e d  r e p a i r s  because  t h e  p a i n t e r  f a i l e d  t o  appea r  ( R - 4 7 9 2 ) .  

H e  a l s o  appeared  i n  proxy via Leland  Young whom A p p e l l a n t  asked  

t o  keep an  eye on t h e  home on a d a i l y  basis  ( R 4 8 3 4 - 4 8 3 5 ) .  

Appe l l ee  f u r t h e r  misstates t h e  r e c o r d  i n  r e g a r d  t o  t h e  

argument t h a t  A p p e l l a n t  had abandoned t h e  c o n t e n t s  of t h e  

ga rage .  While D e t e c t i v e  Mincey t e s t i f i e d  t h a t  a mover t o l d  
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him t h a t  A p p e l l a n t  had c l a s s i f i e d  t h e  c o n t e n t s  o f  t h e  g a r a g e  

as  " t r a s h " ,  Detect ive Goreck t e s t i f i e d  t h a t  A p p e l l a n t  spe-  

c i f i c a l l y  t o l d  h e r  t h a t  he  had n o t  f i n i s h e d  all of h i s  moving 

a c t i v i t i e s  and t h a t  h e  s a i d  I ' I ' m  s t i l l  c l e a n i n g  o u t  t h e  

g a r a g e  slowly." ( R - 4 7 9 1 ) .  Such a s t a t e m e n t  i n d i c a t e s  t h a t  

A p p e l l a n t  w a s  s t i l l  i n  t h e  p r o c e s s  of d e t e r m i n i n g  what he 

would keep  and what he would d i s p o s e  o f .  T h i s  i s  a common 

e x p e r i e n c e  among movers. A s  t h e y  move i n t o  t h e i r  new homes, 

d a i l y  d e c i s i o n s  are made on a piece-meal  b a s i s  as t o  what 

can  be used i n  t h e  new r e s i d e n c e  and what s h o u l d  n o t  be 

r e t a i n e d  . 
Even i f  t h e  c o n t e n t s  o f  t h e  g a r a g e  w e r e  t r a s h ,  A p p e l l e e ' s  

c i t a t i o n  of  C a l i f o r n i a  v. Greenwood, 486  U . S .  35 ,  1 0 0  L.Ed.2d 

30, 108 S.Ct. 1 6 2 5  (1988), merely  p r o v i d e s  a d d i t i o n a l  a u t h o r i t y  

f o r  A p p e l l a n t ' s  p o s i t i o n .  I n  Greenwood, l a w  enforcement  

o f f i c i a l s  s u s p e c t e d  Greenwood of n a r c o t i c s  t r a f f i c k i n g .  They 

asked  t h e  local t r a s h  c o l l e c t o r  t o  i s o l a t e  Greenwood's ga rbage  

so t h a t  t h e y  c o u l d  s e a r c h  it. N a r c o t i c s  re la ted i t e m s  were 

found i n  t h e  t r a s h ,  a s e a r c h  w a r r a n t  was i s s u e d  f o r  Greenwood's 

r e s i d e n c e  based  upon t h e  i t e m s  c o n t a i n e d  i n  t h e  t r a s h ,  and 

q u a n t i t i e s  of c o c a i n e  and h a s h i s h  w e r e  found i n  Greenwood's 

home. 

I n  r e v e r s i n g  t h e  s u p p r e s s i o n  of t h e  n a r c o t i c s ,  t h e  

Supreme Cour t  wro te :  

I t  i s  common knowledge t h a t  p l a s t i c  
ga rbage  bags  l e f t  on o r  a t  t h e  s i d e  
o f  a s u b l i c  s t reet  are r e a d i l y  

------ 
- - -  
a c c e s s i b l e  t o  a n i m a l s ,  c h i l d r e n ,  
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s c a v e n g e r s ,  snoops ,  and o t h e r  members 
of t h e  public. Moreover,  r e s p o n d e n t s  
p l a c e d  t h e i r  r e f u s e  a t  t h e  c u r b  f o r  
t h e  exDress ~ u r ~ s o s e  of convev ins  it 

--- 
. . A  - -  t o  a t h i r d  p a r t x ,  t h e t r a s h  G o l i e z o r  . I . 

. . I  

I n  Un i t ed  S ta tes  v. Thornton ,  2 4 1  U . S .  
App. DC 4 6 ,  5 6 ,  and n 11, 7 4 6  F.2d 3 9 ,  
4 9 ,  and n 11 (1984), t h e  c o u r t  obse rved  
t h a t  " t h e  overwhelming weight  of 
a u t h o r i t y  r e j ec t s  t h e  p r o p o s i t i o n  t h a t  
a r e a s o n a b l e  e x p e c t a t i o n  of p r i v a c y  
e x i s t s  w i t h  r e s p e c t  t o  t r a s h  d i s c a r d e d  
o u t s i d e  t h e  home and t h e  c u r t i l e g e  (sic) 
t h e r e o f . "  Greenwood, 4 8 6  U . S .  4 0 ,  4 2  
m o n s  and f o o t n o t e s  o m i t t e d )  
(emphas is  s u p p l i e d ) .  

---- 

The key e l emen t  i n  Greenwood and i t s  progeny i s  t h e  p l a c i n g  

of t h e  d i s c a r d e d  i t e m s  w i t h i n  " t h e  p u b l i c  domain" w i t h  t h e  i n t e n t  

t o  l e a v e  it o u t s i d e  o f  the home o r  c u r t i l a g e .  Q-206 w a s  n o t  

p l a c e d  i n t o  p u b l i c  view. I t  remained s e c u r e l y  encased  w i t h i n  

t h e  c h e s t  of d rawers  t h a t  was l o c a t e d  w i t h i n  t h e  closed g a r a g e  

t h a t ,  i n  t u r n ,  was l o c a t e d  w i t h i n  t h e  c u r t i l a g e  of A p p e l l a n t ' s  

es ta te .  It w a s  n o t  knowingly exposed t o  t h e  p u b l i c .  
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ISSUE # 3  

DID THE TRIAL COURT ERR IN PERMITTING THE 
INTRODUCTION OF NUMEROUS ITEMS OF TESTIMONY 
PURSUANT TO SECTION 9 0 . 4 0 4 ( 2 ) ,  FLORIDA 
STATUTES? 

In his Initial Brief, Appellant challenged the admissi- 

bility of the evidence referred to as "Williams Rule" evidence 

on numerous grounds. The attack on the propriety of permitting 

such testimony was not limited to a consideration of Section 

90.404, Florida Statutes. While this is the only aspect of 

Appellee's response, Appellant maintained that the evidence 

should have been excluded f o r  numerous other reasons, including 

hearsay, prejudicial effect, expert qualification, and denial 

of the right to cross-examination. (Appellant's brief, pgs. 

67-68; 70-73). Without citing authority, Appellee broadly 

states that all of the evidence was admissible. 

Particularly illustrative of this abuse w a s  the prosecutor's 

elicitation of testimony regarding Appellant's nonaggressive 

behavior and the emphasis that was placed on this character 

trait during the prosecutor's closing argument (R-4276). 

In Elanaqan v. State, 586 So.2d 1085 (Fla. 1st DCA 19911, the 

court h e l d  that use of offender p r o f i l e  testimony is not 

admissible as substantive evidence to prove the guilt of the 

accused. The Flanagan court did not reverse the conviction 

on that basis because the testimony took only 2 of 64 pages 

of expert testimony and was never mentioned again. However, 

in Phillips v. State, 589 So.2d 1360 ( F l a .  1st DCA 1991), the 
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court reversed a conviction for sexual battery upon a child 

less  than 12 years of age because the prosecutor made such 

testimony a feature of closing argument. 

In the case sub judice, testimony w a s  admitted regarding 

Appellant's aversion to hostility and then the prosecutor 

made such an aversion a character profile of a poisoner. He 

did so repeatedly and without the benefit of expert testimony. 

Appellee fails to address the prosecutor's conduct except to 

say that defense counsel's failure to object precludes 

appellate review. This is not necessarily the case. Arguments 

concerning future dangerousness, epithets, personal beliefs in 

guilt, and character assassination when Appellant has not 

placed h i s  character in issue are all prohibited. Rahmings V. 

State, 425 So.2d 1 2 1 7  ( F l a .  2d DCA 1 9 8 3 ) ;  Williams v. State, 

425 So.2d 591 (Fla. 3d DCA 1982); Green v. State, 427 So.2d 

1036 (Fla. 3d DCA 1983); Jones v. State, 4 4 9  So.2d 313 (Fla. 

5th DCA 1984). The prosecutor engaged in all of these 

activities. 

In Peterson v. State, 376 So.2d 1 2 3 0  (Fla. 4th DCA 1 9 7 9 1 ,  

the court reversed Defendant's convictions based upon comments 

in the prosecutor's closing statement even absent meaningful 

object. The court wrote: 

. . . we need not consider whether 
the errors preserved by the single 
mistrial motion and the single 
additional objection would be 
sufficient in themselves to require 
reversal.5 This is so because we 
are convinced beyond question that 
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t h e  c o n t e n t s  of t h e  f i n a l  argument ,  
t a k e n  as  a whole ,  were such  as 
u t t e r l y  t o  d e s t r o y  t h e  d e f e n d a n t ' s  
most i m p o r t a n t  r i g h t  under  o u r  
sys t em,  t h e  r i g h t  t o  " e s s e n t i a l  
f a i r n e s s  o f  [ h i s ]  c r i m i n a l  t r i a l ,  I' 
Thus, t h e  r e c o r d  p r e s e n t s  fundamenta l  
error ,  error which r e a c h e s  i n t o  t h e  
v e r y  h e a r t  of t h e  p r o c e e d i n g ,  and which 
would t h e r e f o r e  mandate a new t r i a l  
even  i n  t h e  t o t a l  absence  of t i m e l y  
p r e s e r v a t i o n  below. S p e c i f i c a l l y ,  it 
i s  w e l l  e s t a b l i s h e d  i n  F l o r i d a  t h a t  
when, as here, r e f e r e n c e s  i n  argument 
d u r i n g  a c r i m i n a l  t r i a l  are "of such  
c h a r a c t e r  t h a t  n e i t h e r  rebuke  n o r  
r e t r a c t i o n  may e n t i r e l y  d e s t r o y  
t h e i r  s i n i s t e r  i n f l u e n c e  . . a new 
t r i a l  s h o u l d  be  g r a n t e d ,  r e g a r d l e s s  
of t h e  l a c k  of o b j e c t i o n  o r  
e x c e p t i o n .  It 

. . .  
The p r o s e c u t i n g  a t t o r n e y  i n  a c r i m i n a l  
case has  an even g r e a t e r  r e s p o n s i b i l i t y  
t h a n  c o u n s e l  f o r  a n  i n d i v i d u a l  c l i e n t .  
For  t h e  purpose  of the  i n d i v i d u a l  case 
he  r e p r e s e n t s  t h e  g r e a t  a u t h o r i t y  o€ 
t h e  S t a t e  o f  F l o r i d a .  H i s  d u t y  i s  n o t  
t o  o b t a i n  c o n v i c t i o n s  b u t  t o  s e e k  
j u s t i c e ,  and he must e x e r c i s e  t h a t  
r e s p o n s i b i l i t y  w i t h  t h e  c i r c u m s p e c t i o n  
and d i g n i t y  t h e  o c c a s i o n  c a l l s  for. His 
case must res t  on e v i d e n c e ,  n o t  innuendo.  
If h i s  case i s  a sound o n e ,  h i s  e v i d e n c e  
i s  enough. If it i s  n o t  sound, he shou ld  
n o t  r e s o r t  t o  innuendo t o  g i v e  it a f a l s e  
appearance  of s t r e n g t h .  Cases b r o u g h t  
on b e h a l f  of t h e  S t a t e  of F l o r i d a  s h o u l d  
be conducted  w i t h  a d i g n i t y  wor thy  of t h e  
c l i e n t .  P e t e r s o n ,  pgs.  1234-1235 .  
( c i t a t i o n s  o m i t t e d ) .  

The  p r o s e c u t o r i a l  comments i n  t h e  case sub  j u d i c e  w e r e  so 

inf lammatory  as t o  c o n s t i t u t e  fundamenta l  e r r o r .  
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ISSUE #4 

DID THE TRIAL COURT ERR IN DENYING APPELLANT'S 
MOTION FOR JUDGMENT OF ACQUITTAL WHEN THERE 
WAS NO SUBSTANTIAL COMPETENT EVIDENCE BY WHICH 
THE JURY COULD CONCLUDE BEYOND A REASONABLE 
DOUBT THAT APPELLANT CAUSED THE DEATH OF PEGGY 
CRRR AND WHERE THE TRIAL COURT FAILED TO 
PROPERLY INSTRUCT THE JURY A S  TO THE LEGAL 
MEANING OF "CAUSE OF DEATH"? 

Appellant would submit that t h e  issues p r e s e n t e d  in the 

f o u r t h  point on appeal have been  adequately briefed so as to 

n o t  require a d d i t i o n a l  argument at this juncture. 
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DID THE TRIAL COURT COMMIT FUNDAMENTAL ERROR 
BY FAILING TO CHARGE THE JURY ON THE MAXIMUM 
AND MINIMUM PENALTIES FOR THE OFFENSE O F  
F I R S T  DEGREE MURDER? 

Appellant acknowledges t h a t  this issue h a s  been decided 

adversely to h i s  position. Wright v. State, 1 7  F.L.W. S 2 2 9  

(Fla. A p r i l  9 ,  1 9 9 2 ) .  
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ISSUE # 6  

DID THE T R I A L  COURT BELOW ABUSE ITS DIS- 
CRETION IN REFUSING TO GIVE APPELLANT'S 
REQUESTED CIRCUMSTANTIAL EVIDENCE INSTRUCTION 
BECAUSE, BY MISSTATEMENT, T I E  TRIAL COURT 
DID NOT AFFORD APPELLANT THE FULL PROTECTIONS 
OF THE REASONABLE DOUBT INSTRUCTION? 

Appellant timely and properly r e q u e s t e d  an instruction on 

circumstantial evidence (R4017-4018). The fact that Appellant 

did no t  request an additional instruction, or the former 

standard instruction, is irrelevant. 

Appellant previously has analyzed the rationale for the 

elimination of the circumstantial evidence instruction 

(Appellant's brief, pgs.  92-93). This rationale can only 

be credible where the remaining instructions are accurately 

given to assure that the jury is fully advised of their legal 

obligations and of the law to be applied. Even under those 

circumstances, a factual scenario may exist where the failure 

to give a circumstantial instruction is an abuse of discretion. 

Appellant contends that the case sub judice is such a scenario. 

Appellee fails to accurately recite the facts upon which 

Appellant bases this error. Not only did the trial court 

incorrectly state that the jury "should1' rather than "must" 

return a verdict of not guilty if they had a reasonable doubt, 

the trial court also completely excluded the instruction to 

the jury that the presumption of innocence must . . . be 
overcome by the evidence to the exclusion of and beyond a 

reasonable doubt." ( R - 4 2 8 5 ) .  A failure to adequately and 
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c o r r e c t l y  i n s t r u c t  t h e  j u r y  may r e s u l t  i n  error requiring a 

new t r i a l .  R u f f n e r  v .  S t a t e ,  590  So.2d 1 0 5 4  (Fla. 3d DCA 1991); 

Gerds  v. S t a t e ,  6 4  So.2d 9 1 5  (Fla. 1 9 5 3 ) .  

Appellee's r e l i a n c e  on  Thomas v. S t a t e ,  525 So.2d 9 4 5  

(Fla. 4 t h  DCA 1 9 8 8 )  i s  unwar ran ted .  I n  Thomas, t r i a l  c o u n s e l  

d i d  n o t  o b j e c t  t o  the i nco r rec t  i n s t r u c t i o n ,  t h e r e  w a s  only 

one  error i n  t h e  i n s t r u c t i o n s  a n d ,  most importantly, d e f e n d a n t  

d i d  n o t  e v e n  c o n t e s t  the s u f f i c i e n c y  o f  t h e  e v i d e n c e  a g a i n s t  

him. None of those f a c t s  a p p l y  t o  t h e  i n s t a n t  case. 
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ISSUE # 7  

DID THE TRIAL COURT ERR IN I M P O S I N G  A DEATH 
SENTENCE? 

A. P R I O R  VIOLENT FELONY.  

Appellee analyzes the application of the aggravating 

circumstance set forth in Section 921.141(5) (b), Flo r ida  

Statutes, to the statutory determination that effecting a 

death through the use of a destructive device constitutes 

first degree murder. Section 7 8 2 . 0 2 ( 1 )  ( a ) 2 j ,  Florida Statutes. 

This statute illustrates the necessity of specific legislative 

language to circumscribe particular conduct. This is the 

nature of Appellant's argument regarding previous convictions 

for violent felonies. Appellant does not argue that contem- 

poraneous convictions cannot qualify for this aggravating 

circumstance, but rather that existing caselaw requires direct 

contact with the victim. Such interpersonal contact is a 

prerequisite to the existence of this circumstance. 

B. GREAT R I S K  OF DEATH TO MANY PERSONS. 

Appellant disagrees with Appelleels assertion that King v. 

State, 514 So.2d 354 (Fla. 1 9 8 7 ) ,  cert. denied, 487 U.S. 1241 

(1988) , and White v. State, 403 So.2d 331 (F la .  1981), cert. 

denied, 463 U.S. 1229 (1983) are distinguishable from the 

instant case. In particular, there existed only a mere 

possibility that someone in the Carr household would consume 

enough Coke to expire. In addition, Appellee f a i l s  to address 
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t h e  " c o u n t e r  b a l a n c e "  argument p r e s e n t e d  by A p p e l l a n t .  Tha t  

i s ,  because  t h e  d e g r e e  or p r o b a b i l i t y  of r i s k  o f  d e a t h  d e c r e a s e d  

when t h e  number of p e o p l e  exposed i n c r e a s e d ,  t h e n  t h i s  f a c t o r  

may n o t  e x i s t .  Each f a c t o r  c o u n t e r - b a l a n c e s  t h e  o t h e r  so a s  

t o  d i f f u s e  e i t h e r  t h e  " g r e a t  r i s k  of d e a t h "  o r  "many persons ' '  

a s p e c t  o f  t h i s  f a c t o r .  By i n c l u d i n g  a l l  of t h e  p e o p l e  who may 

have f r e q u e n t e d  t h e  C a r r  household ,  t h e  t r i a l  c o u r t  engaged 

i n  s p e c u l a t i o n  as t o  how many, if any,  would have consumed 

t h e  Coke. Such s p e c u l a t i o n  i s  impermiss ib l e .  White and 

King, s u p r a .  

C. COLD, CALCULATED, AND PREMEDITATED. 

Appe l l ee  fails t o  respond t o  t h e  arguments  c r e a t e d  under 

J e n t  v. S t a t e ,  408  So.2d 1 0 2 4  (Fla. 19811, cer t .  d e n i e d ,  457  

U . S .  1111, 1 0 2  S.Ct. 2 9 1 6 ,  7 3  L.Ed.2d 1322 ( 1 9 8 2 ) .  The f a c t  

t h a t  a d e a t h  o c c u r r e d  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  t h e  d e  f a c t o  

e x i s t e n c e  of t h i s  c i r cums tance .  

D.  PROPORTIONALITY. 

A p p e l l a n t  h a s  demons t r a t ed  h imse l f  t o  be  a q u i e t ,  s h y  

i n d i v i d u a l .  This w a s  a n  o b s e r v a t i o n  made by t h e  t r i a l  judge  

d u r i n g  f i v e  weeks o f  t r i a l  and s e v e r a l  months of p r e t r i a l  

p r e p a r a t i o n  ( R - 5 5 5 3 ) .  I t  w a s  r e a d i l y  a p p a r e n t  from a l l  fac t s  

and c i r c u m s t a n c e s  t h a t  A p p e l l a n t  w a s  k i n d - h e a r t e d  and generous .  

The i s s u e  of whether  t h e  s e n t e n c e  of d e a t h  w a s  p r o p o r t i o n a t e  

must be viewed n o t  o n l y  i n  comparison t o  o t h e r  c a p i t a l  cases, 

b u t  i n  comparison t o  A p p e l l a n t ' s  r e c o r d  as a member of s o c i e t y .  

Even under  t h e  m o s t  d i f f i c u l t  of C i rcums tances ,  A p p e l l a n t  
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assisted o t h e r s  and maintained his respect for those who 

simply were doing t h e i r  jobs ( R - 5 5 5 3 ) .  Given this history 

and behavior, a single aberrant act should not result in 

h i s  death. 

Appellant respectfully extends his appreciation for  this 

Court's time and consideration. 
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CONCLUSION 

Based upon t h e  f o r e g o i n g  arguments  and a u t h o r i t y ,  t h i s  

case shou ld  be remanded t o  t h e  t r i a l  c o u r t  w i t h  i n s t r u c t i o n s  

t o  g r a n t  A p p e l l a n t ' s  Motion f o r  Judgment of A c q u i t t a l .  In t h e  

a l t e r n a t i v e ,  because  of errors t h a t  w e r e  committed i n  t h e  

c o u r t  below, t h e  case shou ld  b e  remanded f o r  a new trial. 

Absent  t h i s  c o u r t ' s  f i n d i n g  t h a t  s u f f i c i e n t  e r r o r s  were committed 

t o  g r a n t  e i t h e r  of t h e  f o r e g o i n g  requests, t h e  i m p o s i t i o n  of 

t h e  d e a t h  p e n a l t y  w a 5  i n a p p r o p r i a t e  and t h e  m a t t e r ,  a c c o r d i n g l y ,  

should b e  remanded w i t h  d i r e c t i o n s  t o  impose a s e n t e n c e  of 

l i f e  imprisonment  i n  r e g a r d  t o  t h e  c o n v i c t i o n  f o r  f i r s t  degree 

murder.  

RESPECTFULLY SUBMITTED t h i s  7 t h  day o f  May, 1 9 9 2 .  
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