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INTRODUCTIUN 

T h i s  is an appeal from a judgment of g u i l t  and s e n t e n c e  of 

d e a t h  imposed by  t h e  C i r c u i t  Court  of t h e  E leven th  J u d i c i a l  

C i r c u i t ,  i n  and f o r  Dade County, F l o r i d a .  I n  t h i s  B r i e f ,  references 

t o  the r e c o r d  w i l l  be made as  follows: 

[R. 1: The Record on Appeal 

[ S R .  1: Supplemental Record on Appeal 
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STAl'ElYEHT OF THE CASE 

The D e f e n d a n t  was i n d i c t e d  on one c o u n t  of f i r s t  d e g r e e  murder  

and one c o u n t  o f  k i d n a p p i n g .  [R.1-2]. The j u r y  f o u n d  the Defendant 

g u i l t y  a s  charged  and recommended t h a t  the D e f e n d a n t  be sentenced 

t o  d e a t h .  [R.217-218, 238-2391. Upon f u r t h e r  p r o c e e d i n g s  the C o u r t  

entered a n  a d j u d i c a t i o n  of g u i l t ,  imposed  the d e a t h  p e n a l t y  upon 

the D e f e n d a n t  f o r  the homicide, and sentenced the D e f e n d a n t  t o  a 

c o n s e c u t i v e  life sentence for the k i d n a p p i n g  c o u n t .  cR.243-2551. 

A t imely  Notice o f  Appeal  was f i l e d .  [R. 273-2741. 
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STA!I'EMENT OF FACrS 

On February 14, 1988, Miami Police Homic ide  Detective Bddie 

Martinez, was summoned t o  the a r e a  of 1865 Brickel l  Avenue, Miami,  

F l o r i d a .  [S.R. 539-5401. There, in the rear of a luxury 

condominium b u i l d i n g ,  f a c i n g  B i s c a y n e  Bay, by the dock, l i e d  the 

lifeless body of young boy that had j u s t  been pulled out of the 

w a t e r  by a s e c u r i t y  guard .  [S.R. 3331. 

The boy was later i d e n t i f i e d  a s  f i v e  (5) y e a r  o l d  Julio R i v a s  

Alfaro, the a p p a r e n t  c a u s e  o f  d e a t h  was drowning .  [S.R. 749-7501, 

A t  f i r s t  the i d e n t i t y  of the ch i ld  c o u l d  not be d e t e r m i n e d .  [S.R. 

5 4 1  I .  L a t e r  t h a t  a f t e r n o o n ,  Detective Martinez l e a r n e d  the i d e n t i t y  

o f  the ch i ld  by c r o s s - r e f e r e n c i n g  a m i s s i n g  chi ld 's  r e p o r t  f i l e d  

e a r l i e r  t h a t  d a y  by a woman named Graciala Alfaro. [S.R. 541-5421. 

I t  was t h r o u g h  Grade la  Azfaro and her nephew Harlan Alfaro, 

t h a t  Detective Martinez l e a r n e d  t h a t  the l a s t  person t o  be seen 

w i t h  the boy was the A p p e l l a n t  Arbelaez. The A p p e l l a n t ,  however, 

c o u l d  not be l o c a t e d  anywhere .  His vehicle, however ,  was l o c a t e d  

the next d a y  i n  a n  a r e a  n e a r  Cora l  Gables, F l o r i d a .  [S.R. 5421.  T h e  

vehicle's interior  was severely damaged. [S.R. 543-5441. 

H a r l a n  Azfaro t e s t i f i e d  t h a t  on the morning of February 14, 

1988, he g o t  u p  around 7 : O O  A.M. [S.R. 348-3491, The victim, Julio 
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Rivas, was wa tch ing  television, and the A p p e l l a n t  was looking o u t  

the window.  Arbelaez t o l d  h i m  t h a t  he would not be going t o  w o r k  

t h a t  d a y  w i t h  h i m .  H a r l a m  responded t h a t  he would drive himself 

t o  work. a shower t o  g e t  r e a d y  for w o r k  a t  

the S h e r a t o n  Key B i scayne ,  where he worked w i t h  the Appellant. 

They n o r m a l l y  drove t o g e t h e r  t o  work. When Harlan Alfaro exited 

the bathroom, both the A p p e l l a n t  and the victim were gone. [S.R. 

3491.  H e  d i d  not a t t a c h  any  s i g n i f i c a n c e  t o  t h i s  and l e f t  t o  w o r k .  

Upon h i s  return home t h a t  a f t e r n o o n ,  he a d v i s e d  Graciela afar0 

that the A p p e l l a n t  had not been t o  work and he had last seen Julio 

Rivas t h a t  morning i n  the l i v i n g  room with the A p p e l l a n t .  

H e  proceeded t o  take 

Around 8 : O O  o'clock t h a t  morning, A p p e l l a n t  a r r i v e d  i n  h i s  

amber volvo at B l a n q u i t a ' s  C a f e t e r i a .  [S.R. 3951. T h i s  is the 

c a f e t e r i a  where Graciela Alfaro worked a s  a w a i t r e s s ,  and a p l a c e  

the A p p e l l a n t  o f ten f r e q u e n t e d .  I t  i s  also where the t w o  had m e t  

a f e w  months pr ior .1S .R .  772-7731, 

Francisca A. Morgan, an employee of the r e s t a u r a n t ,  w a i t e d  on 

the A p p e l l a n t  t h a t  morning while the victim remained i n  the car. 

[S.R. 3861. T h e  A p p e l l a n t  ordered a co lada  of cuban cof fee  and a 

pack of marlboro  c i g a r e t t e s .  A t  the r e s t a u r a n t ,  s e a t e d  next t o  the 

A p p e l l a n t  was his long t i m e  f r iend and former employer ,  Juan 

Landrim.  

Juan Landrian t e s t i f i e d  t h a t  A p p e l l a n t  appeared very d i s t u r b e d  

-4- 



that morning,  and t h a t  he vowed t o  do someth ing  t o  the woman she 

would never f o r g e t .  [S.R. 3861. The A p p e l l a n t  s t a t e d  t h a t  he was 

upset b e c a u s e  the n i g h t  p r i o r ,  Graciela Alfaro had gone o u t  

d r i n k i n g  w i t h  a n o t h e r  man and had r e t u r n e d  i n  the e a r l y  morning 

h o u r s .  The woman d e f i e d  h i m  and r e f u s e d  t o  answer q u e s t i o n s  abou t  

her b e h a v i o r  and t o l d  h i m  t o  

l e a v e  the house; and t h a t  t h e y  were not g e t t i n g  marr ied  on February 

14, as previously agreed. Landrian a t t e m p t e d  t o  console his friend 

and e x p l a i n e d  t h a t  there were other women, H e  also t o l d  h i m  t h a t  

Graciela was not a good woman and t h a t  she did not c a r e  f o r  h i m ,  

t h a t  she had o f t en  gone o u t  w i t h  other men and t h a t  she was u s i n g  

h i m .  [S.R. 386-3871. 

The A p p e l l a n t  l e f t  the r e s t a u r a n t  w i t h  his e s p r e s s o  cof fee ,  

h i s  c i g a r e t t e s  and the ch i ld .  T h e  t w o  were not seen a g a i n .  The 

chi ld 's  body was found  l a t e r  t h a t  day .  

Pedro Salazar, a friend o f  the Appellant, testified a t  t r i a l  

t h a t  on February 14, 1988, the A p p e l l a n t  appeared a t  his home 

q u i t e  a g i t a t e d .  The A p p e l l a n t  said t h a t  he needed t o  go  t o  

Colombia because someth ing  terrible had occurred  and a c h i l d  had 

died. [ S . R .  407-4101. The  S a l a z a r  f a m i l y  he lped  the A p p e l l a n t  

raise funds t o  travel t o  Puerto Rico. F r o m  there, the A p p e l l a n t  

flew t o  Colombia two d a y s  l a t e r .  [S.R. 4121. 

As the A p p e l l a n t  was a r r i v i n g  i n  Colombia, Detective Hartinez 
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o b t a i n e d  a warrant  f o r  the a r r e s t  of the A p p e l l a n t  on F i r s t  Degree 

Murder f o r  the d e a t h  of Julio Rivas on February 1 8 ,  1988. 

Sometime i n  March, 1988, Detective Martinez, w i t h  the 

a s s i s t a n c e  of Detective Cadavid, began communicat ing w i t h  the 

A p p e l l a n t  over the t e l e p h o n e .  [S.R. 5531. These c a l l s  were 

i n i t i a t e d  by the detectives and r e c i p r o c a t e d  by the A p p e l l a n t .  The 

c a l l s  were s e v e r a l ;  d u r i n g  the c o u r s e  o f  these c a l l s ,  the A p p e l l a n t  

not only a d m i t t e d  his  involvement i n  the d e a t h  of the child,  b u t  

a l s o  became q u i t e  cozy w i t h  the detectives. A t  l e a s t  on one 

o c c a s i o n  the A p p e l l a n t  referred t o  the detectives a s  his l a w y e r s .  

[S.R. 675-6761, The A p p e l l a n t  i n q u i r e d  of these detectives i f  they 

c o u l d  ar range  h i s  r e t u r n  t o  Miami t o  f a c e  u p  for what he had done. 

H e  a l s o  i n q u i r e d  o f  the detectives if they c o u l d  h e l p  h i m  f i n d  a 

j o b  once he r e t u r n e d  t o  Miami. [ S . R .  6771.  G e t t i n g  a j o b  was very 

i m p o r t a n t  t o  the A p p e l l a n t .  A d d i t i o n a l l y ,  the A p p e l l a n t  r e q u e s t e d  

and i n q u i r e d  of the detectives if their  c o n v e r s a t i o n s  would be k e p t  

c o n f i d e n t i a l ,  and the detectives agreed [S.R. 6761, [R. 3531. 

The detectives c o n t a c t e d  an  F.B.I. a g e n t  i n  Colombia by  the 

name of Reuben J. Munoz. [S.R. 5591. This  a g e n t  would ar range  a 

m e e t i n g  w i t h  the A p p e l l a n t ,  and a s s i s t  h i m  i n  o b t a i n i n g  a v i s a  t o  

t r a v e l  t o  the U n i t e d  S t a t e s .  Once he o b t a i n e d  a v i s a  for Arbelaez, 

the detectives would p a y  f o r  A p p e l l a n t ' s  f l i g h t  t o  Miami [S.R.563, 

451-4521. 
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In Colombia,  the A p p e l l a n t  m e t  w i t h  Agen t  Munoz on three 

d i f f e ren t  o c c a s i o n s  [S.R. 450-4581 As w i t h  the t e l e p h o n e  

c o n v e r s a t i o n s  w i t h  the detectives, no Miranda w a r n i n g s  were 

a d m i n i s t e r e d ,  and the c o n v e r s a t i o n s  were q u i t e  f r i e n d l y .  T h e  

A p p e l l a n t  of c o u r s e  made i n c r i m i n a t i n g  s t a t e m e n t s  t h a t  were l a t e r  

u s e d  a g a i n s t  h i m  a t  t r i a l .  I r o n i c a l l y ,  Agen t  Munoz t e s t i f i e d  a t  

t r i a l  and i n  the h e a r i n g  on the Motion t o  S u p p r e s s ,  t h a t  the 

A p p e l l a n t  seemed very interested i n  the American J u s t i c e  System and 

h i s  r i g h t s  as a n  a c c u s e d .  The a g e n t  e x p l a i n e d  t o  the A p p e l l a n t  

t h a t  the system was f a i r ,  and t h a t  he would s u r e l y  receive a fair 

trial. He a l s o  went on t o  e x p l a i n  t h a t  A p p e l l a n t  would be 

a p p o i n t e d  a l a w y e r  i f  he c o u l d  not a f f o r d  one. [S.R. 455-4591, 

[R-309-310]. U n f o r t u n a t e l y ,  the Agent  d i d  not e x p l a i n  t o  A p p e l l a n t  

his p r i v i l e g e  a g a i n s t  s e l f  i n c r i m i n a t i o n ,  and the r i g h t  t o  h a v e  a 

l a w y e r  p r e s e n t  d u r i n g  i n t e r r o g a t i o n ,  such a s  the i n t e r r o g a t i o n  t h a t  

was c o n d u c t e d  d u r i n g  the c o u r s e  o f  these c o n v e r s a t i o n s .  [ S . R .  468- 

4693. H e  also never e x p l a i n e d  t o  A p p e l l a n t  his r i g h t s  t o  r e q u i r e  

the S t a t e  of F l o r i d a  t o  seek e x t r a d i t i o n ;  or t h a t  i f  he r e t u r n e d  

t o  Miami he would be f a c i n g  the d e a t h  p e n a l t y  i f  p r o s e c u t e d .  [ S.R. 

4641, [R. 111. 

A t  a h e a r i n g  on A p p e l l a n t ' s  Motion t o  S u p p r e s s ,  the S t a t e  

agreed  t h a t  no Miranda warn ings  were ever a d m i n i s t e r e d  t o  the 
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A p p e l l a n t  p r i o r  t o  h i s  a r r i v a l  i n  Miami. [R. 294-3681, [R. 369- 

3971. The S t a t e ' s  position was that since the Appellant was not 

under a r r e s t ,  t h a t  no miranda warnings  were r e q u i r e d .  [R. 369- 

3971. The evidence a t  this h e a r i n g ,  however, c l e a r l y  e s t a b l i s h e d  

t h a t  a warran t  f o r  the arrest o f  the A p p e l l a n t  was o b t a i n e d  on 

February 18, 1988. [R. 3501. The evidence a l s o  e s t a b l i s h e d  t h a t  

e f f o r t s  had been made during the c o u r s e  of these c o n v e r s a t i o n s  w i t h  

the A p p e l l a n t  t o  o b t a i n  the e x t r a d i t i o n  o f  the A p p e l l a n t  t o  the 

U n i t e d  S t a t e s .  Agent  Munoz' e x p l a n a t i o n  of the f a i r n e s s  of the 

American system o f  j u s t i c e  was c l e a r l y  u n f a i r  and m i s l e a d i n g  t o  the 

A p p e l l a n t .  

Agent  Munoz a l s o  t e s t i f i e d  t h a t  no e x t r a d i t i o n  c o u l d  be 

arranged a g a i n s t  the A p p e l l a n t  u n l e s s  the S t a t e  would first w a i v e  

the death p e n a l t y  and also agree  not t o  impose a p e n a l t y  g r e a t e r  

t h a n  twenty-five (25)  y e a r s  impr isonment ,  which i s  the maximum 

p e n a l t y  l e g a l l y  permissible i n  Colombia for f i r s t  degree murder.  

The solution t o  t h i s  problem was t o  convince the A p p e l l a n t  t o  

r e t u r n  v o l u n t a r i l y  and not t o  s c a r e  h i m  i n  any  way. In so d o i n g ,  

the detectives and a g e n t  Munoz avoided  t e l l i n g  the A p p e l l a n t  the 

t r u t h  and b l a t a n t l y  l i e d  t o  h i m  about  his l e g a l  and c o n s t i t u t i o n a l  

r i g h t s .  

The A p p e l l a n t ,  on his own, o b t a i n e d  his visa t o  t r a v e l  t o  the 

U n i t e d  S t a t e s  and c o n t a c t e d  his friend Detective Martinez f o r  his 
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free t icket  t o  Miami. The t icket  was prov ided  as a g r e e d .  In making 

the f i n a l  arrangements ,  the detective even spoke t o  m e m b e r s  of 

A p p e l l a n t ' s  f a m i l y  who c a l l e d  h i m  t o  emphas ize  t h a t  A p p e l l a n t  

s h o u l d  h a v e  h i s  e p i l e p s y  p i l l s  w i t h  h i m  a t  all t i m e s .  [S.R. 698- 

7001 

O n  April 11, 1988, the A p p e l l a n t  a r r i v e d  a t  Miami 

I n t e r n a t i o n a l  A i r p o r t  [S.R. 563-5651. There, he was g r e e t e d  by 

Detective Martinez who was w a i t i n g ,  and a s s i s t e d  h i m  i n  c l e a r i n g  

customs and i m m i g r a t i o n .  Once i n  Detective Martinez' vehicle, the 

Detective a d v i s e d  the A p p e l l a n t  he was under  a r r e s t  f o r  the murder  

of J u l i o  R i v a s .  [ S . R .  5661. The Detective did not h a n d c u f f  h i m ,  

i n s t e a d  he inv i t ed  h i m  t o  have  l u n c h  a t  a n e a r b y  Weendy/s 

R e s t a u r a n t .  [S.R. 5731, [R. 359-3611. F r o m  the r e s t a u r a n t ,  the t w o  

men l e f t  f o r  a r i d e  around Key B i scayne  and Coral G a b l e s .  The 

A p p e l l a n t  i d e n t i f i e d  the b r i d g e  i n  Key B i s c a y n e  where the child 

died, and the area  i n  Coral Gables  where he abandoned the amber 

volvo on h is  way t o  the S a l a z a r  home. [ S . R .  573-5791. 

O n  their  way t o  the police s t a t i o n ,  the detective bough t  the 

A p p e l l a n t  a c a r t o n  of his  f a v o r i t e  marlboro c i g a r e t t e s  t o  t a k e  w i t h  

h i m  t o  j a i l .  L a t e r  a t  the s t a t i o n ,  the A p p e l l a n t  gave  a comple t e  

and d e t a i l e d  confession t h a t  reflected h is  e a r l i e r  t e l e p h o n e  

c o n v e r s a t i o n s  and the d i s c u s s i o n s  t h a t  a f t e r n o o n  w i t h  the 

dectectives. T h a t  confession was a u d i o  t a p e d  and l a t e r  
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video recorded, and played during the course o f  

the t r i a l .  [S.R. 598-7611. 

The f r i end ly  relationship between the detective and the 

Appellant continued even a f t e r  his arrest .  Appellant o f t en  c a l l e d  

t h e  Detective and he would v i s i t  the  Appellant a t  the Dade County 

J a i l  and take h i m  cigarettes.  These v is i ts  were stopped at the 

request of the P u b l i c  Defender's o f f i ce .  

The mother o f  the victim, Graciela Alfaro t e s t i f i e d  a t  t r i a l  

and described her relationship w i t h  the Appellant and the events 

surrounding the evening of February 13,  1988. Before she 

t e s t i f i e d ,  however, she blasted the Appellant call ing h i m  an 

"assass in1f  and Ira son o f  a bitch who had murdered her l i t t l e  boy". 

[S.R. 474-4901. The witness was upset and crying hysterical ly .  

T h e  accusations were screamed a t  the Defendant, even before the 

first question was asked. 

Upon the motion of the Appellant for a m i s t r i a l ,  the Judge 

excused the jury  and inquired of the translator about the witness' 

statements. [S.R. 4771.  Next the Court inquired of the Spanish 

speaking members of the j u r y ,  whether they had heard the statements 

made by the witness. The f i r s t  juror questioned s t a t e d  that  she 

had heard the statements and had understood them. [S.R. 4831. She 

also told the Court t h a t  she had not d iscussed  the statements w i t h  

the other members of the j u r y .  [S.R. 4841. The second juror also 
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s t a t e d  t h a t  she had heard the s t a t e m e n t s  and unders tood  them. [S.R. 

4851. She a l s o  s t a t e d  t h a t  the Span i sh  j u r o r  t h a t  had j u s t  been 

q u e s t i o n e d ,  had i n  f a c t  t r a n s l a t e d  and d i s c u s s e d  the witness's 

s t a t e m e n t s  w i t h  the rest of the j u r y .  [S.R. 485-4861. A third 

S p a n i s h  s p e a k i n g  j u r o r  a l s o  t es t i f i ed  t h a t  she had heard the 

witness c a l l  A p p e l l a n t  a b a s t a r d  and a murderer .  [ S . R .  487-4881. 

After  c o n s i d e r i n g  the testimony o f  the j u r o r s  and argument of 

the p a r t i e s ,  the Cour t  dec ided  t h a t  these a c c u s a t i o n s  by the 

witness were unders tandab le  o u t b u r s t s ,  and s a i d  n o t h i n g  more t h a n  

what the Indictment s t a t e d .  [S.R. 4801. The Cour t  then instructed 

the j u r y  t o  d i s r e g a r d  the o u t b u r s t  by the witness. The A p p e l l a n t  

o b j e c t e d  s u g g e s t i n g  t h a t  such  an i n s t r u c t i o n  c o u l d  not p o s s i b l y  

c u r e  the p r e j u d i c i a l  impac t  of the witness' b e h a v i o r  and t h a t  the 

only p o s s i b l e  way t o  cure it was t o  g r a n t  a m i s t r i a l .  T h e  Court 

did not a g r e e .  [S.R. 4891. 

The A p p e l l a n t  t e s t i f i e d  on h i s  own b e h a l f ,  [S.R. 766-8341, 

H e  t o l d  the j u r y  t h a t  he d i d  not i n t e n t i o n a l l y  murder the c h i l d .  

T h a t  he had stopped at the t o p  o f  the Key B i s c a y n e  b r i d g e  when h i s  

amber volvo konked o u t .  [S.R. 7961. H e  exited the vehicle and 

began work ing  under  the hood when he heard a scream and a loud 

noise. He looked over and cou ld  not f i n d  the c h i l d ,  he then 

looked over the b r i d g e  and saw the body of the l i t t l e  boy i n  the 
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water. [S.R. 796-7971. 

He then stated t h a t  he panicked and l e f t  i n  a hurry. He 

drove to an area in Coral Gab les  where he began h i t t i ng  the vehicle 

and tearing the dash board. [S.R. 7971. T h i s  he did out of anger 
L 

a s  he claimed t h a t  the vehicle was responsible for this unfortunate 

accident. From there he l e f t  t o  his friend Pedro Salazar's 

house. These people helped him w i t h  funds t o  travel t o  Puerto 

Rico, and eventually w i t h  his family assistance he traveled t o  

Colombia. [S.R. 798-7991. 

The r e s t  o f  h i s  testimony was consistent w i t h  his confession 

except t h a t  he t e s t i f i e d  that he had been promised leniency by 

Detective Martinez, i f  he changed the story and i f  he openly 

admitted t o  intent ional ly  k i l l i ng  the c h i l d .  [S.R. 810-8111. 

The medical examiner t e s t i f i e d  earl ier  on b e h a l f  o f  the State 

that the victim showed evidence o f  a struggle a t  sometime prior t o  

h i s  dea th  based on bruises i n  the ch i ld ' s  body. [S.R. 7531. Doctor 

Middleman, however, could not t e s t i f y  a s  t o  the age of the bruises, 

or whether they were contemporaneous w i t h  the chi ld 's  demise. 

A f t e r  two ( 2 )  days of deliberation, the jury  found the 

Appellant gu i l t y  a s  charged. On March 4, 1991, the Court held the 

penalty phase of the t r i a l .  
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ISSUES PRESEWl’ED FOR REVIEW 

r 

Whether the Court erred i n  deny ing  A p p e l l a n t ‘ s  Motion t o  

S u p p r e s s  S t a t e m e n t s  e l ic i ted from the A p p e l l a n t  both in Colombia, 

and later i n  Miami, F l o r i d a ,  prior t o  and a f t e r  h i s  a r r e s t .  

11 

Whether the Cour t  erred i n  deny ing  Appe l lan t s ‘  Motion for A 

M i s t r i a l  when the Mother of the victim, upon t a k i n g  the s t a n d  t o  

t e s t i f y  i n  the t r i a l ,  began c r y i n g  and s h o u t i n g  i n s u l t s  a t  the 

A p p e l l a n t  c a l l i n g  h i m ,  i n  the presence  o f  the jury, an  a s s a s s i n  and 

a son o f  a bitch.  
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I 

T H E  COURT ERRED IN DENYING APPELLANT'S MOTION lU  
SUPPRESS STA!l'EMENTS ELICITED FROM H I M  WHILE HE 
WAS I N  H I S  NATIVE COUNTRY OF COLUMBIA, AND LATER 
U m N  H I S  ARUIVAL AT MIAMI, B O T H  BEFORE AND AFTER 

H I S  A R R E S T  

Appellant's purported statements and/or confession t o  

Detectives Martinez, Cadavid, and Agent Munoz o f  the Federal Bureau 

of Investigations, was e l ic i ted  i n  violation of Appellant's 

constitutional r i g h t s  and therefore should have been excluded 

during the t r i a l .  

The Court erred i n  i t s  f inding that Miranda Warnings were not 

required during the conversations between the Defendant and these 

police o f f i c e r s  between U a r c h  16, 1988, and his arrest on April 11, 

1988. Additionally, the statements made by the Appellant a f t e r  he 

was read his  miranda warnings should have been excluded a s  being 

clearly derivative of the i l l ega l l y  obtained confessions, and 

because they were involuntarily made. 

Failure t o  clearly inform a Defendant prior t o  questioning 

t h a t  he is ent i t led  t o  the advice of counsel before and during 

interrogation renders the result ing statements inadmissible. Atwell 

v. United States, 398 F.2d 507 (5th Cir. 1968). In Atwell, the 
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interrogator advised the Defendant t h a t  he could consult with 

counsel a t  Itany time". In reversing the conviction the F i f t h  

C i r c u i t  Court of Appea l s  held t h a t  the " a t  any timett advisement 

did not ttcomply w i t h  Miranda's directive. .  . t h a t  an individual 

held for interrogation must  be clearly informed t h a t  he has the 

r i g h t  t o  consult w i t h  a lawyer, and t o  have the lawyer w i t h  h i m  

during the interrogation...tt See 398 F. 2d  510. The Court again 

assured the Defendant's right t o  counsel in the case of GilDin v, 

United States, 4 1 5  F.2d 638 (5 th  C i r .  1969), there, the F i f t h  

C i r c u i t  first found that advising a Defendant that Itwe have 

no way o f  giving you your w i s h ,  i f  you go t o  Court1t d i d  not 

convey the notion t h a t  he was ent i t led t o  a lawyer then and 

there and t h u s  held the confession inadmissible. 

Here, Appellant was never advised of h i s  r i g h t  t o  

counsel and t h u s  d i d  not knowing1 y ,  voluntarily and 

in t e l l i gen t l y  waive these r i g h t s .  The Defendant was not provided 

with any explanation of h i s  Miranda Warnings. Therefore, the 

statements obtained i n  

violat ion of the directives of Miranda v .  Arizona, 3 8 4  U . S .  436 

(1966). 

alleged t o  have been made by h i m  were 

T h e  State 's  argument t h a t  no Miranda warnings were given 

because none were required; a t  least  during the conversations t h a t  
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occurred between A p p e l l a n t  and p o l i c e  o f f icers  w h i l e  he was i n  

Columbia, and l a t e r  i n  Miami l a c k s  merit. T h i s  was not t y p i c a l  

p r e - a r r e s t  s t a t e m e n t s  which a r e  g e n e r a l l y  not w i t h i n  the Miranda 

Rule. See James v. State, 223 So.2d 52 (Fla. 4th D.C.A. 1969); 

Wingard v. State, 208 So.2d 644 ( F l a .  2d D.C.A. 1986); and Helero 

v .  State,  306 So.2d 603 (Fla. 3d D.C.A. 1 9 7 5 ) .  

When p o l i c e  o f f i ce r s  f o c u s  upon a d e f e n d a n t  a s  their pr ime  

and only  s u s p e c t ,  Miranda warnings must  be g i v e n  even if the 

De fendan t  i s  not a t  t h a t  t i m e  a r r e s t e d .  llrosely v. State, 503 2d 

1356 (Fla. 1st D.C.A. 1 9 8 7 ) ;  B.L. v .  State, 425 So.2d 1178 ( F l a .  

3d  D.C.A. 1 9 8 3 ) ;  and E l k i n  v .  State, 531 So.2d 219 ( F l a .  3d  D.C.A. 

1 9 8 8 ) .  In Moselv, the Cour t  held t h a t  Miranda warn ings  s h o u l d  have  

been given n o t w i t h s t a n d i n g  the f a c t  t h a t  the d e f e n d a n t  v o l u n t a r i l y  

appeared a t  the p o l i c e  s t a t i o n  and was a d v i s e d  t h a t  he was not 

under a r r e s t  a t  t h a t  time. 

‘#The s t a t e  argues  t h a t  because  Mosely went 
v o l u n t a r i l y  t o  the s t a t i o n h o u s e  i n  r e s p o n s e  
t o  the deputy‘s  t e l e p h o n e  r e q u e s t ,  Mosely 
was not i n  # tcus tody## as d e f i n e d  i n  Miranda 
v .  Arizona, 384 U.S. 436,  86 S.Ct. 1602, 16 
L.Ed.2d 694 (1966) and therefore the 
d e p u t y ‘ s  f a i l u r e  t o  read  Mosely his Miranda 
r i g h t s  was not error. We d i s a g r e e .  The 
f a c t s  o f  t h i s  case r e v e a l  t h a t  Mosely was 
an  i n d i v i d u a l  who had become a d e f i n i t e  
s u s p e c t  i n  a drug i n v e s t i g a t i o n  before he 
was i n i t i a l l y  c o n t a c t e d .  He was then 
informed by a law enforcement o f f i ce r  t h a t  
h i s  p r e s e n c e  was desired at the 
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s t a t i o n h o u s e  for q u e s t i o n i n g .  A l though  
Mosely a r r i v e d  v o l u n t a r i l y  a t  the s t a t i o n -  
house  f o r  q u e s t i o n i n g  he was wi thout  the 
benef i t  of counse l  d u r i n g  t h a t  interview 
i n i t i a t e d  by a law  enforcement o f f i c e r  who 
had f o c u s e d  upon Mosely as his pr ime ,  and 
Only, s u s p e c t .  Given th i s  set of 
c i r c u m s t a n c e s ,  we  f i n d  t h a t  the S t a t e ' s  
r e l i a n c e  on Roman v .  State, 475  So.2d 1228 
( F l a .  1 9 8 5 ) ,  cert. denied, ---U.S.--- , 106 
S . C t . 1 4 8 0 ,  89 L.Ed.2d 734 ( 1 9 8 6 )  and c a s e s  
cited wi th in ,  California v .  Beheler, 563 U. 
S. 1121, 103 S . C t .  3517, 77 L.Ed.2d 1275 
( 1 9 8 3 ) ;  Oreqon v .  Mathiason, 429 U.S. 492, 
97 S . C t .  2361, 80  L.Ed.2d 832 (1984), is 
misplaced ."  

503 So.2d 1 3 5 8  

The Cour t  g o e s  on a t  next page and c o n c l u d e s  i t s  r e a s o n i n g  a s  

foll ows : 

An accused  f r o m  whom a confession i s  
s o u g h t  shou ld  be free from the i n f l u e n c e  
of ei ther  hope or fear, and a confession 
must  be exc luded  i f  the t o t a l i t y  of the 
surround ing  c i rcums tances  were c a l c u l a t e d  
t o  d e l u d e  the accused or t o  exert undue 
i n f l u e n c e  over h i m .  349 So.2d a t  716. 
(emphas is  s u p p l i e d )  . 
See also Thomas v. State, 456  So.2d 454 
(Fla. 1984); Brewer  v .  State,386 So.2d 232 
( F l a .  1980). 

We f i n d  t h a t  a p p e l l a n t  was the only 
s u s p e c t  i n  this  i n v e s t i g a t i o n  and was the 
f o c u s  o f  a p r e c a l c u l a t e d  p l a n  des igned  t o  
g e t  h i m  t o  the s t a t i o n h o u s e ,  confess and 
c o o p e r a t e  a s  an i n f o r m a n t  for leniency i n  
p r o s e c u t i o n .  W e  f u r t h e r  f i n d  t h a t ,  
a l t h o u g h  a p p e l l a n t  was not i n  custody 
a r i s i n g  t o  the level of a formal arrest 
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most of ten viewed as t h a t  which r e q u i r e s  a 
Miranda warning,  be was the accused from 
whom a confession and f u t u r e  c o o p e r a t i o n  
were sough t  as a r e s u l t  o f  a p l a n  
i n v o l v i n g  promises  of leniency and threats 
o f  f u t u r e  p r o s e c u t i o n  which was f o r m u l a t e d  
before the a p p e l l a n t  ever g o t  t o  the 
station. . . II 

503 So.2d 1359 

The c o n v e r s a t i o n  between the A p p e l l a n t  and the p o l i c e  o f f icers  

Was neither c a s u a l  nor r o u t i n e .  The i n v e s t i g a t i o n  had c l e a r l y  

f o c u s e d  on h i m ,  and he was t he i r  pr ime and only s u s p e c t .  See 

Jenkins v. State,  533 So.2d 297 ( F l a .  1988); and United States v .  

H e m ,  4 4 7  U.S. 264, 100 S . C t .  2183, 65 L.Ed.2d 115 ( 1 9 8 0 ) ;  and 

Kniaht v. S ta te ,  512 So.2d 922 ( F l a .  1 9 8 7 ) .  A warran t  for  the 

A p p e l l a n t ' s  a r r e s t  was o b t a i n e d  on F e b r u a x y  14, 1988. 

T h e  C o u r t ' s  r u l i n g  t h a t  the s t a t e m e n t s  o f  the A p p e l l a n t  were 

v o l u n t a r i l y  o b t a i n e d ,  and the S t a t e ' s  argument t h a t  the 

c o n v e r s a t i o n s  between the A p p e l l a n t  and the p o l i c e  o f f i ce r s  were 

n o n - c u s t o d i a l  because  he was not a r r e s t e d  a t  t h a t  p o i n t  c l e a r l y  

l a c k s  merit. The only  r e a s o n  the A p p e l l a n t  was not a r r e s t e d  i n  

those o c c a s i o n s  i s  s i m p l y  because  they cou ld  not perform the 
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arrest .  

The T h i r d  District Court of Appeals  in B.L., v. S t a t e ,  425 

So.2d 1178 ( F l a .  3 r d .  D.C.A. 1983)  recognized a four fac tor  tes t  

previously discussed by the Old F i f t h  C i r c u i t  of Appeals i n  Alberti 

v. E s t e l l e ,  524 F.2d 1265, 1267 (5th C i r .  1 9 7 5 ) ,  cert. denied, 426 

U.S. 954,  96 S . C t .  3182 ,  49 L.Ed.2d 1194  ( 1 9 7 6 ) .  T h i s  t e s t  

described when a person is considered i n  custody for Miranda 

purposes as follows: 

[I] Probable cause t o  arrest; 

[2] Subjective in ten t  o f  the police; 

[ 3 ]  Subjective be l i e f  of the Defendant; and 

[ 4 ]  Focus o f  the investigation. 

Both the T h i r d  D i s t r i c t  and the C i r c u i t  Court o f  Appeals 

allude t o  the reasoning i n  United States v. Phelws, 443 F.2d 2 4 6  

(5 th  C i r .  1 9 7 1 ) ,  and A d u s  v. United S t a t e s ,  413 F.2d  915 (5th Cir, 

1 9 6 9 ) .  The reasoning of the Phelws '  Court is quoted as follows: 

"[Ilf the investigation was not 
focused on the Defendant when 
the o f f i c e r s  entered the 
building , it certainly focused 
on h i m  a few seconds la t e r  when 
the investigators discovered 
the i l l egal  weapons in the 
showcase. We think that the 
presence o f  four o f f i c e r s  i n  a 
man's place o f  business holding 
a weapon which they discovered 
on the premises and which they 
have announced is illegal, 

-19- 



presents a si tuation which i s  
intimidating enough t o  warrant 
the application of the Miranda 
privileges and protections. The 
investigator had probable cause 
t o  arrest Phefps, and he had 
reason t o  believe they would do 
so. Once the  officers fo und the  
the  i l l e q a l  weamn the  
investiqationfocused on P h e l p s ,  
and the  pan O D l Y  of I" i a h t s  
enunciated i n  Miranda becam e 

applicablet1 [emphasis added]. 

In the case sub ilxdice, the officers had probable cause t o  

arrest the Appellant. They had a warrant for his arrest and were 

exploring the poss ib i l i t y  of extraditing h i m .  Their subjective 

in t en t  was t o  lure the A p p e l l a n t  back t o  the United S t a t e s  for 

prosecution without l imitations.  In order t o  achieve that  goal 

they had t o  gain h is  confidence. The Appellant's w i l l  was subdued 

by the o f f i ce r s '  kindness and fr iendl iness .  A t  one point he even 

referred t o  them as h i s  attorneys, he discussed the poss ib i l i t y  of 

employment, and most importantly, he thought h i s  conversations w i t h  

t h e m  would be kept i n  confidence. When he inquired of h i s  legal 

r i g h t s ,  however, he was deceived. 

Miranda warnings at the outset of this series  of conversations 

would have properly informed the Appellant of his r i g h t s  and would 

have assisted h i m  i n  making an in te l l igent  waiver of his r i g h t s .  
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In Elkin v, S t a t e ,  suvra, the T h i r d  District Court made the 

following analysis when confronted with a s i m i l a r  s i tuat ion:  

t lDuring t h e  investigation of the defendant 
concerning the murder of her husband, 
police took statements from her on four 
separate occasions. One such statement 
occurred following the v i s i t  t o  the 
funeral home t o  view her husband's body 
on the evening o f  December 16, 1983. While 
the defendant was a t  the funeral home a 
detective telephoned her t o  request t h a t  
she submit t o  another interview. A t  the 
time she was taken by police from the 
funeral home t o  the station house, she was 
already considered a s u s p e c t ,  ye t  she was 
not given her Miranda r i g h t s .  While the 
interrogating o f f i c e r  t e s t i f i e d  t h a t  i n  
h i s  mind she was free t o  leave a t  any time 
the record shows t h a t  th i s  f a c t  was never 
communicated t o  her. . . I1 

531 So.2d 220 

The F i r s t  Dis tr ic t  reached a s i m i l a r  conclusion i n  Jenkins v. 

State,  supra: 

llAlthough Jenkins was not in custody 
arising t o  the level of a formal arrest 
generally viewed as t h a t  which requires a 
Miranda warning, he was admittedly the 
prime focus of Mooneyham's investigation. 

533 So.2d 300 
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I 1  

THE COUW ERRED I N  DENYING APPELLANT'S MO!PION 
FOR MISTRIAL WEEN THE MOTHER OF THE VICTIM, 
UploN TAKING THE STAND !lW TESTIFY I N  THE 
TRIAL, BEGAN CRYING AND SHOU!l'ED INSULTS AT 
THE APPEUANT, CALLING H I M ,  IN THE PRESENCE 
OF THE JURY, AN ASSASSIN AND A SON OF A BITCH 

The T r i a l  Court upon being a l e r t e d  of the a c c u s a t i o n s  the 

mother of the victim made a g a i n s t  the A p p e l l a n t  i n  S p a n i s h  w a s  

q u i c k  t o  e x c u s e  the j u r y  t o  consider the i s s u e  of a m i s t r i a l  raised 

by the A p p e l l a n t  [S.R. 4771.  The C o u r t  i n q u i r e d  of i t s  t w o  

i n t e r p r e t e r s ,  they agreed t h a t  the s t a t e m e n t s  c a l l i n g  the A p p e l l a n t  

an assassin and a son of a bitch w e r e  i n  f a c t  made. 

T h e  Cour t  then i n q u i r e d  o f  the Span i sh  s p e a k i n g  j u r o r s ,  they 

heard  it too. [S.R. 483-4861. The Cour t  i n q u i r e d  of three S p a n i s h  

s p e a k i n g  jurors if they had t r a n s l a t e d  the a c c u s a t i o n s  made by the 

witness.  [S.R. 4851.  R e l u c t a n t l y ,  one j u r o r  informed t h a t  a n o t h e r  

j u r o r  had t r a n s l a t e d  the s t a t e m e n t s  t o  the rest of the venire. 

[S.R. 485-4861. The ent ire  panel  therefore understood what  had 

occurred  and were a f f e c t e d  by i t .  

T h e  Cour t  d e n i e d  A p p e l l a n t ' s  motion for m i s t r i a l  upon the 

S t a t e ' s  argument t h a t  the a l l e g a t i o n s  were n o t h i n g  more t h a n  the 
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a l l e g a t i o n s  i n  the Indictment. T h i s  is s i m p l y  not the c a s e .  The 

Grand Jury charged  the A p p e l l a n t  w i t h  a crime b u t  did not call h i m  

a c r i m i n a l ,  t h a t  is f o r  the j u r y  t o  d e c i d e .  T h e  Grand J u r y  d i d  not 

w a l k  i n t o  his  t r i a l  and c r y i n g  and h y s t e r i c a l y  accuse the Appellant 

o f  a s s a s s i n a t i n g  rrherrr l i t t l e  boy and t h a t  he was a son o f  a 

bitch.  Such  e m o t i o n a l  o u t b u r s t ,  while u n d e r s t a n d a b l e ,  h a v e  no 

p l a c e  i n  a c o u r t r o o m  where a n o t h e r  human b e i n g ' s  l i f e  i s  a t  stake.  

See Rodr imex  v .  State, 433 So.2d 1273 ( F l a .  3d D.C.A. 1983). 

In Rodricmez, the T h i r d  District C o u r t  r e a s o n e d  as f o l l o w s  i n  

an i d e n t i c a l  s i t u a t i o n :  

r tTurn ing  t o  the f i n a l  c h a l l e n g e  we a g r e e  
t h a t  Mrs. I z q u i e r d o ' s  e m o t i o n a l  o u t b u r s t s ,  
while u n d e r s t a n d a b l e ,  were extremely 
p r e j u d i c i a l  and c r e a t e d  an  a tmosphere  i n  
w h i c h  a p p e l l a n t  c o u l d  not receive a fair 
t r i a l .  Mrs. I z q u i e r d o  s h o u t e d  e p i t h e t s  
and interseded her testimony w i t h  
i m p a s s i o n e d  s t a t e m e n t s  e v i d e n c i n g  her 
h o s t i l i t y  towards R o d r i g u e z .  Her c o n d u c t  
n e c e s s a r i l y  engendered  sympa thy  for her 
p l i g h t ,  and an tagon i sm f o r  R o d r i g u e z ,  
d e p r i v i n g  h i m  of a f a i r  t r i a l .  See 
Stewart v. State,  51 So.2d 494 (Fla.1951); 
Carter v. State, 332 So. 2d 120 ( F l a .  2 d  
D.C.A.1976) ;Tribue v. State, 106 So.2d 630 
(Fla. 2d D.C.A. 1958)  .If 
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CONCI;USION 

Based upon t h e  foregoing cases ,  a u t h o r i t i e s  and arguments t h e  

Defendant requests t h a t  the judgment of g u i l t  be vacated and t h a t  

he be awarded a new t r i a l ,  and t h a t  t h e  sentence  of dea th  be 

vaca ted  and sentencing  be remanded for f u r t h e r  proceed ings .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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CERTIFICATE OF SERVICE 

I HEREBY CER!l'IFY that a true and correct copy of the 

foregoing was mailed/delivered to the O f f i c e  of the Attorney 

General, Department of Lega 

921N, Miami, Florida 331 y of November, 1991. 

.W. 2nd Avenue, Suite 
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