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M r .  C u r r y  

STATEMENT OF THE FACTS 

accepts t h e  s t a t e s  v e r s i o n  of t h e  case and f a c t s  

i t h  t h e  folio\ i n g  a d d i t i o n s :  F 

On d i r e c t - e x a m i n a t i o n  by t h e  s t a t e ,  Officer C a c c i o l f i  t es t i -  

f i e d :  

He (Mr. C u r r y )  was walk ing  back towards m e  and 
I saw him l o o k i n g  u p  and t h e n  I saw him t u r n  
h i s  head t o  t h e  s i d e  and s p i t  someth ing  o u t .  
(R 1 5 )  

M r .  C u r r y ' s  trial a t t o r n e y  a rgued  before t h e  t r i a l  c o u r t  t h a t  

t h e  o f f i c e r s  i l l e g a l l y  stopped and d e t a i n e d  M r .  Curry. ( R  2 2 )  

The t r i a l  c o u r t  s t a t e d :  " I f  t h e y ' d  s e a r c h e d  him I would have  

s u p p r e s s e d  t h e  e v i d e n c e . .  ." (R 22-23) 
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SUMMARY OF THE ARGUMENT 

The s t a t e  waived t h e  i s s u e  of whe the r  M r .  C u r r y  was s e i z e d  by 

f a i l i n g  t o  ra i se  t h e  issue b e f o r e  t h e  C i r c u i t  C o u r t  or t h e  D i s t r i c t  

C o u r t  of Appeal. I f  t h e  s t a t e  had n o t  waived t h e  i s s u e ,  Mr. C u r r y  

was s t i l l  s e i z e d  by t h e  p o l i c e  off icers  when h e  y i e l d e d  o r  

s u b m i t t e d  t o  t h e i r  a u t h o r i t y  by t u r n i n g  around and b e g i n n i n g  t o  

w a l k  back t o  one  of t h e  officers i n  r e s p o n s e  t o  t h e i r  o r d e r  t o  

s top .  

Because  Mr. Curry abandoned t h e  i n s t a n t  e v i d e n c e  as a r e s u l t  

of an  i l l e g a l  po l i ce  s e i z u r e  and t h e r e  was n o  clear break i n  t h e  

chain of i l l e g a l i t y ,  M r .  C u r r y ’ s  i n v o l u n t a r y  abandonment does  n o t  

remove t h e  t a i n t  of t h e  i l l e g a l  seizure. 
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ARGUMENT 

ISSUE I 

WHETHER ABANDONMENT OF PROPERTY 
AFTER AN ILLEGAL POLICE SEIZURE BUT 
NOT PURSUANT TO A SEARCH MAY BE 
CONSIDERED INVOLUNTARY? ( r e p h r a s e d  
by Appellee) 

The Second D i s t r i c t  C o u r t  of Appeal c o r r e c t l y  s u p p r e s s e d  t h e  

i n s t a n t  e v i d e n c e  as t a i n t e d  fruit of M K .  C u r r y ' s  i l l e g a l  s e i z u r e .  

C o n t r a r y  t o  t h e  s t a t e ' s  a rgumen t ,  a n  u n l a w f u l  s e i z u r e  may s t i l l  

t a i n t  p r o p e r t y  s u b s e q u e n t l y  abandoned.  T h e r e f o r e ,  t h i s  court 

s h o u l d  a f f i rm t h e  d e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  of Appeal. 

By f a i l i n g  t o  r a i s e  t h e  i s s u e  b e f o r e  t h e  t r i a l  c o u r t  or t h e  

Second D i s t r i c t  C o u r t  o f  Appeal, t h e  s t a t e  h a s  e f f e c t i v e l y  waived 

I n  Tillman V .  S t a t e  I t h e  issue of whe the r  M r .  C u r r y  was s e i z e d . '  

4 7 1  So.2d 3 2 ,  35 ( F l a .  19851,  t h i s  c o u r t  h e l d :  

I n  o r d e r  t o  b e  p r e s e r v e d  f o r  f u r t h e r  r e v i e w  by 
a h i g h e r  court, a n  i s s u e  must  be p r e s e n t e d  t o  
t h e  lower c o u r t  and t h e  specific l e g a l  a rgu -  
ment or ground t o  be a r g u e d  on appeal o r  
r e v i e w  must  b e  p a r t  of t h a t  p r e s e n t a t i o n  if it  
is t o  b e  c o n s i d e r e d  p r e s e r v e d .  ( c i t a t i o n s  
omi t ted  ) 

T i l u  , 4 7 1  So.2d a t  35. 

The T i l l m a n  p e t i t i o n e r  a rgued  before  b o t h  t h e  t r i a l  c o u r t  and 

t h e  Dis t r ic t  C o u r t  of Appeal t h a t  t h e  o f f e n s e  of attempted 

m a n s l a u g h t e r  d i d  n o t  e x i s t .  u. a t  34-35. However, b e f o r e  t h i s  

c o u r t ,  t h e  T i l l m a n  p e t i t i o n e r  f o r  t h e  f i r s t  time a rgued  t h a t  h e  

Respondent  h a s  f i l e d  a mot ion  b e f o r e  t h i s  c o u r t  t o  s u p p l e -  
ment t h e  r e c o r d  w i t h  c o p i e s  of t h e  b r i e f s  f i l e d  i n  t h e  Second 
D i s t r i c t  C o u r t  of Appeal. 
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s h o u l d  be re t r ied and t h e  j u r y  c h a r g e d  w i t h  t h e  i n s t r u c t i o n  

s u b s e q u e n t l y  approved  by t h i s  c o u r t  i n  T a v l o r  V.  S t a t e  , 4 4 4  So.2d 

931  ( F l a .  1983) . a. 
T h i s  c o u r t  h e l d  by f a i l i n g  t o  a r g u e  t h e  j u r y  i n s t r u c t i o n  i s s u e  

before  t h e  t r i a l  c o u r t  o r  t h e  D i s t r i c t  C o u r t  of Appeal t h e  Tillman 

p e t i t i o n e r  e f f e c t i v e l y  waived any  j u r y  i n s t r u c t i o n  i s sue .  u. 
Because  Tavlor;. was d e r i v e d  from l e g a l  p r e c e d e n t s  and n o t  a 

f u n d a m e n t a l  d e p a r t u r e  i n  t h e  law, t h e  T i l l m a n  p e t i t i o n e r  c o n t e n t i o n  

had t h e  o p p o r t u n i t y  t o  ra i se  t h e  j u r y  i n s t r u c t i o n  i s s u e  b e f o r e  t h e  

D i s t r i c t  C o u r t  of Appeal. Id. 

I n  t h e  i n s t a n t  case, t h e  s t a t e  may n o t  ra i se  f o r  t h e  first 

t i m e  before  t h i s  c o u r t  t h e  issue of whe the r  Mr. C u r r y  was s e i z e d .  

A l though  t h e  s t a t e  d i d  n o t  have t h e  b e n e f i t  of C a l  i f o r n i a  v.  Hodari 

L, -- U . S .  -- , 111 S . C t .  1 5 4 7 ,  113 L.Ed.2d 690 (1991), i n  i t s  

argument  before  t h e  Second D i s t r i c t  Court of Appeal, Hodar i D.  is 

based upon common law and l e g a l  p r e c e d e n t s  and is n o t  a f u n d a m e n t a l  

d e p a r t u r e  i n  F o u r t h  Amendment law. a, T_i;llman . T h e r e f o r e ,  t h e  

s t a t e  waived t h e  i s s u e  of whe the r  M r .  C u r r y  was s e i z e d .  

Even i f  t h e  s t a t e  had n o t  waived t h e  s e i z u r e  i s sue ,  the Second 

D i s t r i c t  C o u r t  of Appeal c o r r e c t l y  h e l d  t h e  p o l i c e  o f f i ce r s  

u n l a w f u l l y  s e i z e d  M r .  C u r r y .  The Second D i s t r i c t  Court of Appeal 

found Mr. C u r r y  i n i t i a l l y  walked away from a g r o u p  of men as t h e  

o f f i ce r s  approached .  C u r r v  V .  S t a t e  , 576 So.2d 890 (F la .  2d DCA 

1991) . However, when o r d e r e d  t o  stop, M r .  C u r r y  t u r n e d  a round  and 

s t a r t e d  t o  w a l k  back toward O f f i c e r  C a c c i o l f i  and t h e  g r o u p  of men. 

C u r r y ,  576 So.2d a t  891. S e v e r a l  times i n  i t s  o p i n i o n ,  t h e  Second 
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. .  

D i s t r i c t  C o u r t  of Appeal l a b e l l e d  t h e  i n s t a n t  p o l i c e  o f f i c e r s '  

c o n d u c t  a n  " i l l e g a l  s top"  and a n  " i l l e g a l  d e n t e n t i o n . "  G u r r v ,  576 

So.2d a t  891-892. 

Because  t h e  Second D i s t r i c t  C o u r t  of Appeals' f i n d i n g  is 

s u p p o r t e d  by c o m p e t e n t  e v i d e n c e  i n  t h e  record, t h i s  c o u r t  s h o u l d  

a f f i rm  t h e  f i n d i n g  t h a t  M r .  C u r r y  was s e i z e d .  a, Mathews V .  

S t a t e ,  363 So.2d 1 0 6 6 ,  1069 (Fla. 1978), Cert.. d e n i e d ,  4 4 2  U.S. 

911,  61 L.Ed.2d 276, 99 S . C t .  2825 (1979) ( " I f  t h e r e  is c o m p e t e n t  

e v i d e n c e  i n  t h e  record b e f o r e  t h e  D i s t r i c t  C o u r t  of Appeal. .. t o  

s u p p o r t  i t s  c o n c l u s i o n ,  and i f  t h a t  c o u r t  d o e s  n o t  m i s a p p l y  t h e  

correct rule  of  law, i ts  d e c i s i o n  must  be af f i rmed." ) .  

A l though  t h e  Second D i s t r i c t  C o u r t  of Appeal d i d  n o t  have t h e  

b e n e f i t  of Hodar 1: D,, r e c e n t  d e c i s i o n s  a p p l y i n g  t h e  Hodar i D .  

s t a n d a r d  t o  v e r y  similar f ac t s  have  found a s e i z u r e  d i d  o c c u r .  I n  

I n  the I n t e r e s t  of J . K . ,  581 So.2d 940  (F la .  4 t h  DCA 1991) , t h e  

c o u r t  h e l d  a s e i z u r e  d i d  o c c u r ,  u n d e r  Hod &I)., when t h e  d e f e n d a n t  

t u r n e d  around and r e sponded  "What?" t o  a n  off icer  ordering him t o  

s top .  

S i m i l a r l y ,  i n  U n i t e d  S t a t e  s V .  Morqan , 936 F.2d 1561 ( 1 0 t h  

C i r .  19911, the c o u r t  found a b r i e f  s e i z u r e  u n d e r  Hodar i D.  where  

a po l i ce  off icer  o r d e r e d  t h e  d e f e n d a n t  t o  stop and t h e  d e f e n d a n t  

r e sponded  "What do you want?" before  b a c k i n g  u p  and f l e e i n g .  

Under J .KO , Morsa n ,  and Hodar i D.  i t s e l f ,  a s e i z u r e  o c c u r s  

when t h e  d e f e n d a n t  y i e l d s  o r  s u b m i t s  by r e s p o n d i n g  t o  a p o l i c e  

o f f i c e r ' s  a s s e r t i o n  of a u t h o r i t y .  &g, Hodar i D.,  113 L.Ed.2d a t  

697. A d e f e n d a n t  need  n o t  f r e e z e  m o t i o n l e s s  i n  h i s  t racks  t o  y i e l d  
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I .  

or s u b m i t  t o  po l i ce  a u t h o r i t y .  M r .  C u r r y  was i n i t i a l l y  w a l k i n g  

away f rom t h e  p o l i c e  o f f i ce r s  and t h e  g r o u p  of o t h e r  men. However, 

when o r d e r e d  t o  stop he r e sponded  by t u r n i n g  around and w a l k i n g  

back towards Officer C a c c i o l f i  and t h e  g r o u p  of o t h e r  men. A t  t h a t  

p o i n t ,  Mr. C u r r y  s u b m i t t e d  t o  t h e  o f f i c e r ' s  a u t h o r i t y  by r e t u r n i n g  

t o  Officer C a c c i o l f i  and t h e  g r o u p ,  r a t h e r  t h a n  c o n t i n u i n g  t o  w a l k  

away from t h e  off icers .  Because  Mr. C u r r y  g a v e  u p  t r y i n g  t o  a v o i d  

from t h e  po l ice  of f icers ,  h e  was i l l e g a l l y  s e i z e d  before  h e  

abandoned t h e  i n s t a n t  e v i d e n c e .  

The rea l  i s s u e  before  t h i s  court is w h e t h e r  a n  i l l e g a l  po l i ce  

s e i z u r e ,  a b s e n t  an  u n l a w f u l  search, may s t i l l  t a i n t  e v i d e n c e  

s u b s e q u e n t l y  abandoned.  If t h e  abandonment is c a u s e d  by t h e  

i l l e g a l  s e i z u r e ,  t h e  e v i d e n c e  r e m a i n s  t a i n t e d  u n d e r  Wong Sun V .  

U n i t e d  S ta tes  8 371 U . S .  471, 83 S m C t .  407, 9 L.Ed.2d 441 (1963) 

However, a t r u l y  v o l u n t a r y  abandonment may remove t h e  t a i n t  of a n  

i l l e g a l  s e i z u r e .  U n i t e d  Sta tes  V .  Beck, 602 F.2d 726, 729 ( 5 t h  C i r .  

1979) ( c i t i n g  U n i t e d  States v. C o l b e r t ,  371  F.2d  174, 176 ( 5 t h  C i r .  

1973 ( e n  b a n c ) ) .  

I n  t h e  i n s t a n t  case,  t h e  Second D i s t r i c t  C o u r t  o f  Appeal 

correctly held abandonment may be t h e  p r o d u c t  an i l l e g a l  p o l i c e  

s e i z u r e ,  d e p e n d i n g  upon t h e  specific f ac t s .  Curry, 576 So.2d a t  

891-892. An abandonment prompted by a n  i l l e g a l  s e i z u r e  does n o t  

remove t h e  t a i n t  b e c a u s e  s u c h  an  abandonment is n o t  t r u l y  v o l u n t a r y  

or  i n d e p e n d e n t  of t h e  p r i o r  i l l e g a l  s e i z u r e .  u. a t  8 9 2 .  Both  t h e  

Second and F o u r t h  D i s t r i c t  Courts o f  Appeal c u r r e n t l y  h o l d  a n  

u n l a w f u l  s e i z u r e  may r e n d e r  a d e f e n d a n t ' s  s u b s e q u e n t  abandonment  
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i n v o l u n t a r y .  e .a. , Sta te  v.  F o r t u n a t o  , 581 So.2d 651  ( F l a .  4 t h  DCA 

1 9 9 1 ) ;  I n  the I n t e s s t  of J. K., 581 So.2d 940  (F la .  4 t h  DCA 1991)  : 

Anderson v .  S ta te ,  576  So.2d 319 (F la .  2d DCA 1991). 

However, t h e  F i r s t ,  T h i r d ,  and F i f t h  Dis t r ic t  C o u r t s  Of  Appeal 

fo l low t h e  c o n t r a r y  r u l e  of S t a t e  v .  01 i v e r  , 368 So.2d 1 3 3 1  (F la .  

3d DCA 19791,  ce r t .  d ismissed, 383 So.2d 1 2 0 0  (Fla. 1980)  I which 

h o l d s  "abandonment of property c a n n o t  be t a i n t e d  or  made i n v o l u n -  

t a r y  by a p r i o r  illegal p o l i c e  stop.. ." .  O l i v e r ,  368 so.2d at 1335;  

s!32 alSO, e&At  Wade v. S t a t e  , 1 6  F.L.W. D2656 (Fla. 1st DCA 

October 8,  1 9 9 1 ) 2 ;  C u r r v  V .  S t a t e ,  570  S0.2d 1 0 7 1  ( F l a .  5 t h  DCA 

1 9 9 0 ) ;  S t a t e  v .  P e r e z  8 15 F.L.W. D1355 (F la .  3rd DCA May 15, 1990)  I 

c s d i c t i o n  ac cepted , 570 So.2d 1 3 0 5  (F la .  1990)  . Under O l i v e r ,  
. .  

o n l y  an  illegal s e a r c h  c a n  r e n d e r  abandonment i n v o l u n t a r y .  U. a t  

1336. U. Thus,  a d e f e n d a n t  who is i l l e g a l l y  s e i z e d  and d i s c a r d s  

e v i d e n c e  i n  a p u b l i c  or u n p r o t e c t e d  area before a n  i l l e g a l  search 

looses any  r e a s o n a b l e  e x p e c t a t i o n  of pr ivacy  u n d e r  t h e  Fourth 

Amendment . u. 
O l i v e r  and i t s  p r o g e n y  cor rec t ly  r e c o g n i z e  a d e f e n d a n t ' s  

v o l u n t a r y  abandonment of proper ty  i n  a n  u n p r o t e c t e d  p u b l i c  area may 

remove t h e  t a i n t  of a p r i o r  illegal s e i z u r e .  B e s t e r  v .  U n i t e d  

I n  Wade, t h e  F i r s t  Dis t r ic t  C o u r t  of Appeal wi thd rew i t s  
o r i g i n a l  o p i n i o n ,  a t  1 6  F.L.W. D2190, which h e l d  t h a t  a p r i o r  
i l l e g a l  s e i z u r e  made t h e  s u b s e q u e n t  abandonment i n v o l u n t a r y  and 
t a i n t e d  t h e  r e s u l t i n g  e v i d e n c e .  Based upon Hodari D. , t h e  First 
D i s t r i c t  C o u r t  of Appeal dec ided  t o  follow t h e  O l i v e E  l i n e  of cases 
h o l d i n g  all abandonments  are  v o l u n t a r y ,  absent a n  i l l e g a l  search. 
w_ade, 1 6  F.L.W. a t  D2657 .  The F i r s t  Dis t r ic t  Court of Appeal's 
r e l i a n c e  upon Hodar i D.  is misplaced because Hodar i D.  was a d rop  
t h e n  s t o p  case w h i c h  addressed o n l y  t h e  s e i z u r e  i s s u e .  &g, S t a t %  
V. F o r t u n a t o ,  581 So.2d 651,  652 ( F l a .  4 t h  DCA 1 9 9 1 ) .  
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Sta tes ,  265 U . S .  57, 44 S . C t .  445, 6 8  L.Ed. 898 (1924). However, 

D_Siver f a i l s  t o  r e c o g n i z e  t h a t  t o  remove t h e  t a i n t  of a n  i l l e g a l  

s e i z u r e  a d e f e n d a n t ' s  abandonment must  be truly v o l u n t a r y ,  r a t h e r  

t h a n  merely t h e  r e s u l t  of p r i o r  i l l e g a l  po l i ce  a c t i v i t y .  Un i t ed  

States v.  Beck, 602 F.2d  726, 729-730 ( 5 t h  C i r .  1979); u, 
Wonq Sun v.  U n i t e d  S t a t e s  371 U . S .  471, 83 S e c t .  407, 9 L.Ed.2d 

441 (1963). 

I l l e g a l  p o l i c e  c o n d u c t  c a n n o t  c a u s e  a d e f e n d a n t  t o  loose  t h e i r  

s t a n d i n g  t o  c h a l l e n g e  a s e a r c h .  &, U n i t e d  S t a t e s  V .  M a r v l u  , 479 

F.2d 566, 568 ( 5 t h  C i r .  1973) ( c i t i n g  F i  W '  , 399 
F.2d 6 2  ( 5 t h  C i r .  1968)). By making t h e  u n r e a l i s t i c  p r e s u m p t i o n  

t h a t  a l l  abandonments  a re  v o l u n t a r y ,  a b s e n t  a n  i l l e g a l  s e a r c h ,  

01 i v e r  i g n o r e s  t h e  p r i o r  i l l e g a l  po l i ce  s e i z u r e  and s a n c t i o n s  

po l i ce  v i o l a t i o n  of d e f e n d a n t s '  F o u r t h  Amendment r i g h t s .  

The be t te r  r e a s o n e d  d e c i s i o n s  of t h e  Second and F o u r t h  

D i s t r i c t  C o u r t s  of Appeal c o n s i d e r  t h e  n e x u s ,  i f  a n y l  be tween a n  

i l l e g a l  s e i z u r e  and a s u b s e q u e n t  abandonment .  I n  b ited Sta t e s  V .  

B e c k ,  602  F.2d  726 ( 5 t h  Cir. 1979), t h e  c o u r t  found a n  u n d e n i a b l e  

n e x u s  be tween t h e  i l l e g a l  s t o p  of t h e  d e f e n d a n t ' s  a u t o m o b i l e  and 

t h e  d e f e n d a n t  s u b s e q u e n t l y  d i s c a r d i n g  a m a r i j u a n a  c iga re t t e  o u t  of 

t h e  a u t o m o b i l e  window. The B e c k  court r e a s o n e d  

t h e s e  acts of abandonment do n o t  ref lect  t h e  
mere c o i n c i d e n t a l  d e c i s i o n  of B e c k  and h i s  
p a s s e n g e r  t o  d i scard  t h e i r  n a r c o t i c s ;  i t  would 
be sheer f i c t i o n  t o  presume t h e y  were c a u s e d  
by anything other  t h a n  t h e  i l l e g a l  stop. Beck, 
602  F.2d a t  730. 
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Because  t h e  n e x u s  be tween  t h e  i l l e g a l  s e i z u r e  and t h e  abandonment  

of t h e  e v i d e n c e  was not so a t t e n u a t e d  t o  d i s s i p a t e  t h e  t a i n t ,  t h e  

B e c k  c o u r t  s u p p r e s s e d  t h e  abandoned m a r i j u a n a  c igare t tes .  m. 3 

The Second D i s t r i c t  C o u r t  of Appeal found a s imi la r  n e x u s  

be tween t h e  i l l e g a l  po l i ce  s e i z u r e  and t h e  s u b s e q u e n t  abandonment  

i n  t h e  i n s t a n t  case. C u r r x ,  576 So.2d a t  892. The  Second D i s t r i c t  

co r rec t ly  found M r .  C u r r y ' s  abandonment  of the e v i d e n c e  was 

"prompted by" and d i r e c t l y  c o n n e c t e d  t o  t h e  p r i o r  i l l e g a l  p o l i c e  

s e i z u r e .  &&. ~ S Q ,  Cox v. S t a t e ,  16 F.L.W.  D2583 (Fla. 2d DCA 

October 4 ,  1 9 9 1 ) ;  McClain v .  S t a t e  , 576 So.2d 372 (Fla .  2d DCA 

1991) . 
Both F l o r i d a  and federal  c o u r t s  apply t h e  same n e x u s  t e s t  t o  

d e t e r m i n e  w h e t h e r  a d e f e n d a n t  v o l u n t a r i l y  abandons  proper ty  by 

d i s c l a i m i n g  any  i n t e r e s t  i n  i t  a f t e r  a n  i l l e g a l  p o l i c e  s e i z u r e .  I n  

D a n i e l s  V .  S ta te  , 576 So.2d 819, 823 (Fla. 4 t h  DCA 1991)  t h e  court 

recognized a d e f e n d a n t  loses s t a n d i n g  t o  c o n t e s t  t h e  s e a r c h  of 

l u g g a g e  h e  has v o l u n t a r i l y  disclaimed.  However, a disclaimer 

prompted by a n  i l l e g a l  po l i ce  s e i z u r e  is n o t  v o l u n t a r y  and does n o t  

remove t h e  t a i n t  of p r i o r  p o l i c e  m i s c o n d u c t .  D a n i e l s  576 So.2d a t  

823 ( c i t i n g  U n i t e d  Sta te  s V .  Tolbert, 692 F.2d 1041, 1045 (6th C i r .  

19821 ,  cert. d e n i e d ,  464 U.S. 933, 104 S . C t .  337, 78 L.Ed.2d 306 

(1983)  1 .  The D a n i e l s  c o u r t  h e l d :  

To d e t e r m i n e  w h e t h e r  a n  abandonment  i s  vo lun-  
tary and n o t  a product of po l i ce  m i s c o n d u c t ,  
t h e  c o u r t  mus t  l o o k  t o  see i f  there is a 
c a u s a l  n e x u s  be tween  the u n l a w f u l  c o n d u c t  and 

~ .~ 

The B e c k  c o u r t  s p e c i f i c a l l y  rejected O l i v e r .  Beck, 602 F.2d 
a t  730 n.  2 .  
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a d e f e n d a n t ' s  abandonment. .  . D a n i e l s  576 
So.2d a t  823 ( c i t i n g  u n i t e d  States  V .  Roma n ,  
849 F .2d  9 2 0 ,  9 2 2  ( 5 t h  C i r .  1 9 8 8 )  . 

also, M-an V .  S ta te ,  390 So.2d 756 (Fla. 3rd DCA 1980)  

(disclaimer of  o w n e r s h i p  of su i tcase  d i d  n o t  remove t h e  t a i n t  of a 

p r i o r  i l l e g a l  s e i z u r e )  . 4 

S i m i l a r l y ,  i n  Un i t ed  S ta tes  v .  Mor in ,  6 6 5  F.2d 7 6 5  ( 5 t h  C i r .  

1982)  , t h e  c o u r t  s u p p r e s s e d  disclaimed l u g g a g e  as t h e  p r o d u c t  of a n  

i l l e g a l  po l ice  seizure b e c a u s e  t h e r e  was " a  clear  n e x u s  be tween  t h e  

i l l e g a l  a r res t  of Morin and t h e  s u b s e q u e n t  v e r b a l  disclaimer of h i s  

l uggage . "  Mor in ,  665 F.2d a t  770. A l t h o u g h  Mr. C u r r y  p h y s i c a l l y  

d i s c a r d e d  t h e  i n s t a n t  e v i d e n c e  a f t e r  an i l l e g a l  s e i z u r e ,  ra ther  

t h a n  d i s c l a i m i n g  any  in te res t  i n  l u g g a g e  a f t e r  a n  i l l e g a l  s e i z u r e ,  

t h e  same n e x u s  t es t  appl ies .  

T h i s  c o u r t  and federa l  c o u r t s  also apply similar n e x u s  tests 

t o  d e t e r m i n e  whether a d e f e n d a n t ' s  c o n s e n t  t o  search removes t h e  

t a i n t  of a pr ior  i l l e g a l  s e i z u r e .  F l o r i d a  V .  Rover 460 U.S. 491,  

7 5  LoEda2d 299, 103  S . C t .  1319  ( 1 9 8 3 ) ;  Norman v. Sta te  379  S0.2d 

6 4 3 ,  647  (F la .  1 9 8 0 )  ( c o n s e n t  f o l l o w i n g  a n  i l l e g a l  s e i z u r e  is 

p r e s u m p t i v e l y  i n v o l u n t a r y  and may become v o l u n t a r y  " o n l y  i f  there 

is a c lear  and c o n v i n c i n g  break i n  t h e  c h a i n  of i l l e g a l i t y  

s u f f i c i e n t  t o  d i s s i p a t e  t h e  t a i n t  of p r i o r  o f f i c i a l  i l l ega l  

a c t i o n . " )  . 

I n  S ta te  v a  Perez , 1 5  F.L.W. D1355 (Fla. 3d DCA May 1 5 ,  
1990) , 1 ' u r i s d i c t i o n  a C cepted , 570 So.2d 1305  (Fla. 1990) , t h e  c o u r t  
at tempts t o  d i s t i n g u i s h  Monahan as a search rather t h a n  s e i z u r e  
case. Perez, 1 5  F.L.W. at D1355. However the p o l i c e  o f f i ce r s  i n  
M_onahan n e v e r  s e a r c h e d  or  t h r e a t e n e d  t o  search t h e  d i s c l a i m e d  piece 
of l u g g a g e .  Monaha n ,  390 So.2d a t  7 5 7 .  
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Apply ing  a n e x u s  test t o  d e t e r m i n e  w h e t h e r  a n  abandonment  is 

prompted by, or the r e s u l t  of, a p r i o r  i l l e g a l  s e i z u r e  would n o t  

render all abandonments  fol lowing i l l e g a l  s e i z u r e s  i n v o l u n t a r y .  

The  s t a t e  r e t a i n s  t h e  o p p o r t u n i t y  t o  show a s u f f i c i e n t  break i n  t h e  

c h a i n  of i l l e g a l i t y  t o  remove t h e  t a i n t  of a n  i l l e g a l  s e i z u r e .  m, 
Norman 379 So.2d a t  6 4 7 .  F u r t h e r m o r e ,  d e f e n d a n t s  would n o t  

b e n e f i t  by d i s c a r d i n g  e v i d e n c e  p r i o r  t o  a l ega l  s e a r c h  because 

abandoned e v i d e n c e  may be t a i n t e d  o n l y  by a n  ik;les& s e i z u r e .  By 

i g n o r i n g  t h e  t a i n t  a t t a c h e d  t o  e v i d e n c e  r e s u l t i n g  from an illegal 

s e i z u r e ,  Oliver i n v i t e s  pol ice  t o  c o n d u c t  i l l e g a l  s e i z u r e s  a n t i c i -  

p a t i n g  d e f e n d a n t s  w i l l  d i sca rd  i n c r i m i n a t i n g  e v i d e n c e .  
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CONCLUSION 

Based upon t h e  f o r e g o i n g  a u t h o r i t y  

Honorab le  C o u r t  s h o u l d  a f f i r m  t h e  d e c i s i o n  

and 

f t h  

a rgumen t ,  

Second D i s  

t h i s  

r i c t  

C o u r t  of Appeal, and r e s o l v e  t h e  c o n f l i c t  of d e c i s i o n s  by a p p r o v i n g  

t h e  r a t i o n a l e  of t h e  Second and F o u r t h  District C o u r t s  of Appeal. 
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