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P R E L I M I N A R Y  STATEMENT 

Max Fenelon was t h e  defendant below and w i l l  be r e f e r r e d  

t o  as " p e t i t i o n e r "  i n  t h i s  b r i e f .  The S t a t e  o f  F l o r i d a  w i l l  

be r e f e r r e d  t o  as "respondent."  References t o  t h e  r e c o r d  

w i  1 1  be preceded by " R . "  

1 



STATEMENT OF THE CASE AND FACTS 

Respondent generally agrees with petitioner's statement 

of the case and facts, with the following additions, 

clarifications or exceptions. 

Rally's restaurant is approximately three blocks from 

the murder scene (R 370). Both interviewing detectives 

testified that defendant was not threatened, beaten or 

brutalized ( R  366, 437, 603). Petitioner stated that he was 

making the taped confession voluntarily (R 388). He was not 

promised anything or tricked into making the statement (R 

388, 389). 

In his statement to the police, petitioner said that the 

plan was to kidnap the victim, force her to reveal the 

location of the money, and rob her (R 372, 394). a - 

In his brief, petitioner states that "The police again 

expressed their dissatisfaction with this story. (R 374)." 

The officer actually testified that he told petitioner that 

what petitioner said was not consistent with information they 

had learned in their investigation. The officer also said 

that he confronted petitioner with the inconsistencies in his 

story ( R  373-74). 

Petitioner stated that he was holding the gun and the 

victim grabbed the gun and it discharged into the victim's 

neck (R 374). Detective Mangifesta told petitioner that his 

story was inconsistent with the evidence because there were 

no powder burns or marks on the victim's hands (R 375). 

Petitioner then said that someone else came up behind him and 0 
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pushed h i s  hand toward t h e  v i c t i m ' s  neck causing t h e  gun t o  

d ischarge.  Th is  occur red  whi l e  Paul Jerome was i n  t h e  

passenger seat  o f  t h e  v i c t i m ' s  ca r  p l a c i n g  a p l a s t i c  bag over 

t h e  v i c t i m ' s  head (R 3 7 6 - 7 7 ) .  P e t i t i o n e r  then r a n  away ( R  

0 

3 7 7 ) .  

In  p e t i t i o n e r ' s  taped statement,  p e t i t i o n e r  s a i d  t h a t  

he had t h e  gun ( R  399). He went up t o  t h e  car  and t o l d  t h e  

v i c t i m ,  "Stay r i g h t  t h e r e  d o n ' t  move." ( R  399). The v i c t i m  

grabbed a t  h i s  hand and t h e  gun d ischarged ( R  399).  The p l a n  

was t o  k idnap t h e  v i c t i m  ( R  394, 402).  A f t e r  t h e  shoot ing,  

he r a n  toward R a l l y ' s  (R 400, 403). P e t i t i o n e r  t o l d  h i s  

cous in  t h a t  he shot  t h e  v i c t i m  ( R  404). 

I n  each o f  t h e  ve rs ions  he gave p o l i c e ,  p e t i t i o n e r  

s t a r t e d  w i t h  t h e  i n i t i a l  p l a n  o f  p e t i t i o n e r  and Jerome Paul 

robb ing  t h e  v i c t i m  ( R  374). I n  each o f  t h e  ve rs ions  

p e t i t i o n e r  s a i d  t h a t  he r a n  away ( R  3 7 7 ) .  

A photograph taken a f t e r  p e t i t i o n e r  had confessed 

i n d i c a t e d  no i n j u r i e s  ( R  426-31). P e t i t i o n e r  was a r r e s t e d  

and confessed on August 1 7 ,  1988 ( R  358). The photographs 

showing b r u i s e s  were taken on August 23, 1988 ( R  464). 

Respondent reserves  t h e  r i g h t  t o  i n c l u d e  a d d i t i o n a l  

f a c t s  i n  t h e  argument p o r t i o n  o f  t h i s  b r i e f .  
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SUMMARY OF THE ARGUMENT 

I - 

There was more than adequate evidence 

flight. Petitioner admitted to the crimes 

to instruct on 

and told many 

others of his plans and actions. He was seen running from 

the location of the murder with a gun. Additionally, this 

issue was not preserved for review and any error was 

harmless. 

4 



-I. POINT I 

THE TRIAL COURT D I D  NOT ERR IN INSTRUCTING 
THE JURY ON FLIGHT. 

A t  t r i a l ,  defense counsel made a genera l  o b j e c t i o n  t o  

t h e  f l i g h t  i n s t r u c t i o n  ( " I ,  o f  course, o b j e c t  t o  t h a t  f l i g h t  

i n s t r u c t i o n . " ) ( R  588). A f t e r  t h e  i n s t r u c t i o n  was g i ven ,  he 

made another  genera l  o b j e c t i o n  ("And I r e - r a i s e  a l l  o f  my 

p r i o r  o b j e c t i o n s  t o  t h e  j u r y  i n s t r u c t i o n s . " ) ( R  720). He 

never s t a t e d  t h e  s p e c i f i c  grounds f o r  t h e  o b j e c t i o n .  

Acco rd ing l y ,  t h i s  i s s u e  was n o t  preserved f o r  rev iew .  See 

F l a .  R .  C r i m .  P .  3.390(d) ( p a r t y  may n o t  a s s i g n  as e r r o r  on 

appeal t h e  g i v i n g  o f  a j u r y  i n s t r u c t i o n  un less  b e f o r e  t h e  

j u r y  r e t i r e s  he o b j e c t s ,  s t a t i n g  d i s t i n c t l y  t h e  m a t t e r  t o  

which he o b j e c t s  and t h e  grounds o f  h i s  o b j e c t i o n ) ;  

C r a i g  v.  S t a t e ,  510 So.2d 857, 865 ( F l a .  1987), c e r t .  denied,  

484 U.S.  1020, 108 S . C t .  732, 98 L.Ed.2d 680 (1988) 

0 

( " o b j e c t i o n s  t o  i n s t r u c t i o n s  and t h e  l e g a l  grounds t h e r e f o r e  

must be s p e c i f i c a l l y  s t a t e d  b e f o r e  t h e  j u r y  r e t i r e s  i n  o r d e r  

f o r  t h e  o b j e c t i o n  t o  be r e v i e w a b l e  on appeal. . . " ) ;  

Thomas v.  S t a t e ,  419 So.2d 634, 636 ( F l a .  1982) (Rule 

3.390(d) s a t i s f i e d  i f  t r i a l  judge i s  f u l l y  aware t h a t  an 

o b j e c t i o n  has been made and t h e  s p e c i f i c  grounds f o r  t h e  

o b j e c t i o n  a r e  presented t o  t h e  t r i a l  judge) ;  

S t a t e  v .  Heathcoat,  442 So.2d 955, 956-57 ( F l a .  1983) 

(same) See a l s o  S t e i n h o r s t  v. S t a t e ,  412 So.2d 332, 338 

( F l a .  1982)  ( i n  o rde r  f o r  i ssue  t o  be cogn izab le  on appeal 

i t  must be t h e  s p e c i f i c  c o n t e n t i o n  a s s e r t e d  below as t h e  

ground f o r  o b j e c t i o n ) ;  Castor  v .  StB&, 365 So.2d 701, 703 
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( F l a .  1978) ( o b j e c t i o n  must be s u f f i c i e n t l y  s p e c i f i c  t o  

a p p r i s e  t h e  t r i a l  judge o f  t h e  p u t a t i v e  e r r o r )  and 

Hami l t on  v.  S ta te ,  458 So.2d 863, 865 ( F l a .  4 t h  DCA 1984) 

(grounds f o r  o b j e c t i o n  presented t o  t h e  t r i a l  c o u r t  must be 

s p e c i f i c  so t h a t  t h e  t r i a l  judge can a p p r e c i a t e  t h e  problem 

b e i n g  p r e s e n t e d ) .  

Assuming arguendo t h a t  t h i s  i s s u e  was preserved f o r  

rev iew ,  t h e r e  was no e r r o r .  P e t i t i o n e r  argues t h a t  t h e  

r e c o r d  e s t a b l i s h e s  n o t h i n g  more t h a n  h i s  d e p a r t u r e  f rom t h e  

scene o f  t h e  murder ( i n i t i a l  b r i e f  p .  1 1 ) .  T h i s  i s  

i n c o r r e c t .  Herard M a r t e l u s  t e s t i f i e d  t h a t  on t h e  morning o f  

t h e  murder, p e t i t i o n e r  came i n  h i s  bus iness and s a i d  he was 

go ing  t o  " j a c k "  someone ( R  2 1 9 ) .  M a r t e l u s  took  t h a t  t o  mean 

t h a t  p e t i t i o n e r  was p l a n n i n g  t o  r o b  someone ( R  219). 

P e t i t i o n e r  had a gun a t  t h e  t i m e  ( R  220-22). 

B e t t y  George t e s t i f i e d  t h a t  on t h e  day o f  t h e  murder she 

saw p e t i t i o n e r  r u n  p a s t  R a l l y ' s  r e s t a u r a n t  where she was 

work ing ( R  313). He was coming f rom 4 t h  Avenue ( R  315). She 

was c e r t a i n  t h a t  she saw t h e  handle o f  a gun s t i c k i n g  o u t  

f rom h i s  pocket  ( R  315, 323). 

L a t e r  t h a t  day p e t i t i o n e r  t o l d  her about t h e  murder ( R  

318). He s a i d  t h a t  he and some o t h e r  men were t r y i n g  t o  r o b  

t h e  v i c t i m  ( R  318). P e t i t i o n e r  had t h e  gun p o i n t e d  a t  t h e  

v i c t i m  ( R  318). He and another man s t a r t e d  f i g h t i n g  over t h e  

gun and i t  went o f f  ( R  318-19). 

B e t t y  George t e s t i f i e d  t h a t  p e t i t i o n e r  apo log i zed  t o  her  

f o r  s a y i n g  she was t o o  f a t . "  She accepted t h e  apology and 
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t h e y  were f r i e n d s  aga in  t h a t  day ( R  327). 

Mona L i s a  R o l l e  t e s t i f i e d  t h a t  t h e  day o f  t h e  murder she 

was work ing a t  R a l l y ' s  ( R  343). P e t i t i o n e r  c a l l e d  her  across 

t h e  s t r e e t  t o  t e l l  her  he was i n  t r o u b l e  ( R  343) .  He s a i d  

t h a t  a lady had been sho t  ( R  343). He was h o l d i n g  a gun and 

i t  went o f f  ( R  344). P e t i t i o n e r  gave her  a s l i p  and asked 

her  t o  p i c k  up some photographs f o r  him a t  a nearby bus iness 

( R  345). P e t i t i o n e r  looked ve ry  scared when R o l l e  saw h im ( R  

3 5 4 ) .  She d i d  n o t  have a n y t h i n g  a g a i n s t  p e t i t i o n e r  ( R  354). 

P e t i t i o n e r  s t a t e d  t h a t  two weeks b e f o r e  t h e  murder, a 

man asked him t o  h e l p  r o b  t h e  v i c t i m  ( R  371). P a r t  o f  t h e  

p l a n  was t o  k idnap t h e  v i c t i m  ( R  372, 4 0 2 ) .  Paul Jerome was 

p u t t i n g  a p l a s t i c  bag over  t h e  v i c t i m ' s  head when t h e  gun 

0 was f i r e d  ( R  374-75). P e t i t i o n e r  admi t ted  h o l d i n g  t h e  gun 

when it f i r e d  and then  r u n n i n g  away ( R  376-77, 399-400). He 

gave a t  l e a s t  t h r e e  d i f f e r e n t  s t o r i e s  why t h e  gun d ischarged 

(answer b r i e f  pp. 2-3). He was scared and c r y i n g  when he was 

r u n n i n g  ( R  403). He r a n  p a s t  R a l l y ' s  ( R  313, 400, 403). He 

r a n  home ( R  410). He t h e n  s a i d ,  " I  never s t o p  

( U n i n t e l l i g i b l e )  I say, God, I d o n ' t  want t o  h i d e .  The 

p o l i c e ,  I go t o  j a i l .  How am I go ing  t o  g e t  o u t  o f  t h i s  

t h i n g . [ s i c ] "  ( R  410). 

From t h e  above, i t  i s  c l e a r  t h a t  t h e r e  was more t h a n  

enough evidence t o  i n s t r u c t  on f l i g h t .  See W h i t f i e l d  

v .  S ta te ,  452 So.2d 548, 549-50 ( F l a .  1984) ( f l i g h t  

i n s t r u c t i o n  proper  "where t h e r e  i s  s i g n i f i c a n t l y  more 

evidence a g a i n s t  defendant t h a n  f l i g h t  s t a n d i n g  a lone." )  and 
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I P r o f f i t t  v. S t a t e ,  315 So.2d 461,  466 ( F l a .  1975), a f f i r m e d .  

428 U . S .  242, 96  S . C t .  2960, 49 L.Ed.2d 913 (1976) (same). 

I n  P r o f f i t t ,  t h e  defendant was charged w i t h  t h e  murder 

o f  Joel  Ronnie Medgebow. Medgebow's w i f e  was awakened and 

saw her  husband propped up on one elbow w i t h  a k n i f e  i n  h i s  

hand. Suddenly, a man jumped up and s t r u c k  he r  i n  t h e  f a c e  

and f l e d  th rough  t h e  s l i d i n g  g l a s s  doors. The de fendan t ' s  

f i n g e r p r i n t s  were n o t  found a t  t h e  scene. The decedent 's  

w i f e  gave a d e s c r i p t i o n  o f  he r  a t t a c k e r  s i m i l a r  t o  t h e  

defendant,  b u t  c o u l d  n o t  i d e n t i f y  t h e  defendant a t  t r i a l .  A 

t e n a n t  a t  t h e  de fendan t ' s  m o b i l e  home was awakened t h a t  

morning, ove rhear ing  a c o n v e r s a t i o n  between t h e  defendant and 

h i s  w i f e .  The t e n a n t  t e s t i f i e d  t h a t  she heard t h e  defendant 

say t h a t  he had stabbed a man d u r i n g  an at tempted robbery and 

had beaten a woman. Id, a t  463. T h i s  Cour t  found s u f f i c i e n t  

evidence t o  suppor t  t h e  f l i g h t  i n s t r u c t i o n ,  c i t i n g  t h e  

tes t imony  o f  t h e  t e n a n t ,  a phone c a l l  made by t h e  de fendan t ' s  

w i f e  t o  t h e  p o l i c e ,  and t h e  f l i g h t  i t s e l f .  _Id. a t  466. 

0 

Jackson v .  S t a t e ,  575 So.2d 181 ( F l a .  1991), r e l i e d  on 

by p e t i t i o n e r ,  i s  i n a p p o s i t e .  I n  Jackson, t h e r e  was no 

evidence t h a t  t h e  defendant r a n  f rom t h e  s t o r e  t h a t  was t h e  

scene o f  c r ime .  He was o n l y  observed d r i v i n g  f rom t h e  

genera l  d i r e c t i o n  o f  t h e  cr ime, p o s s i b l y  i n  excess o f  t h e  

speed l i m i t .  Id. a t  188-89. 

F i n a l l y ,  assuming arguendo t h a t  t h e r e  was e r r o r ,  i t  was 

harmless.  See Rhoades v .  S t a w ,  547 So.2d 1201, 1203 ( F l a .  

1989)  ( i n c o r r e c t l y  g i v i n g  j u r y  i n s t r u c t i o n  on f l i g h t  i n  death 
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penalty case, harmless error); SchaeferJ. State, 537 So.2d 

988, 991 (Fla. 1989) (incorrectly giving objected to 

instruction on flight in first degree murder and robbery 

case, harmless error) and Self v. State, 528 So.2d 526 (Fla. 

2d DCA 1988) (same). The evidence against petitioner was 

overwhelming. He confessed to the crimes. Petitioner even 

admits in his brief that he fled the scene of a murder 

(initial brief p. 11). 

The jury instruction merely stated that if the jury 

members found that petitioner fled the scene, they may give 

it as much weight as they deem appropriate (R 707-08). I f  

anything, the instruction benefitted petitioner. See Haywood 

v. State, 466 So.2d 424, 426 (Fla. 4th DCA 1985), approved, 

482 So.2d 1377 (Fla. 1986). 
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C O N C L U S M  

Based on the preceding argument and authorities, this 

Court should affirm. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

JO N FOWLER 

Florida Bar #339067 
and 

BP sistant Attorney General 

Assistant Attorney General 
Florida Bar #475246 
1 1 1  Georgia Avenue, Suite 204 

W .  Palm Beach, Florida 33401 

Attorneys for Respondent 
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