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PRELIMINARY STATEMENT 

The Florida Bar is the Complainant below, and shall be so 

referred to herein, or as 'The Bar'. 

Ray Sandstrom is the Respondent below, and shall be referred 

to as such or as Appellant, Respondent, o r  Appellant/Respondent 

herein, 

The 'Report of  Referee' is the subject of  this appeal, and 

references thereto shall be as (Report, p 1). 

The hearing which was conducted before the Referee has been 

transcribed and shall be referred to as (R. p 1). 

Exhibit '1' is the Rule 3.850 o r d e r  granting a new trial to 

Appellant/Respondent's client, Robert Arner, and shall be 

referred to a s  (El, p 1). This was received by the Referee at 

t h e  hearing below (R. 11-12) 

Exhibit ' 2 '  is the transcript of the subject trial wherein 

Appellant/Respondent represented Robert Arner and shall be 



r e f e r r e d  t o  a s  ( E 2 ,  I p 1 ) .  Note t h e  ' v o l u m e '  i s  referred t o  i n  

roman n u m e r a l  a f t e r  t h e  ' E l  a n d  b e f o r e  t h e  ' p ' .  T h i s  was 

r e c e i v e d  b y  t h e  R e f e r e e  a t  t h e  h e a r i n g  below ( R .  1 2 - 1 3 ) .  

E x h i b i t  ' 3 '  is t h e  t r a n s c r i p t  o f  t h e  R u l e  3 .850  h e a r i n g  

r e c e i v e d  below b y  t h e  R e f e r e e  (R. 1 3 - 1 4 ) .  

STATEMENT O F  CASE AND FACTS 

A p p e l l a n t / R e s p o n d e n t  r e p r e s e n t e d  R o b e r t  A r n e r ,  t h e  d e f e n d a n t  

i n  a f i r s t  d e g r e e  m u r d e r  i n d i c t m e n t ,  t h e  t r i a l  of  w h i c h  commenced 

1 5  September 1 9 8 0  a n d  c o n c l u d e d  2 5  O c t o b e r  1 9 8 0  (E2, 111-XXIII), 

w i t h  a v e r d i c t  o f  g u i l t y  a s  c h a r g e d  (E2, X X I I I  p 4 3 5 1 ) .  

T h e  d e f e n d a n t  a p p e a l e d  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appeals ,  w h i c h  c o u r t  a f f i r m e d  t h e  c o n v i c t i o n  2 1  November 1 9 8 4 .  

A R N E R  V S T A T E ,  4 5 9  S02d 1 1 3 6 ) .  

The  d e f e n d a n t  p u r s u e d  c o l l a t e r a l  r e l i e f  a l l e g i n g  i n e f f e c t i v e  

a s s i s t a n c e  o f  t r i a l  c o u n s e l ,  a n d  a h e a r i n g  t h e r e o n  was c o n d u c t e d  

a b o u t  20 November 1 9 8 7  ( E 3 ,  p 1 ) .  T h e  t r i a l  c o u r t  g r a n t e d  t h a t  

r e l i e f ,  a n d  a new t r i a l  was o r d e r e d  f o r  t h e  d e f e n d a n t .  ( E l ) .  

A p p e l l a n t / R e s p o n d e n t  was s e r v e d  a ' C o m p l a i n t '  by t h e  Bar 

d a t e d  1 8  A p r i l  1 9 9 1 .  

A p p e l l a n t / R e s p o n d e n t  s e r v e d  a n  ' A n s w e r  t o  C o m p l a i n t '  d a t e d  5 

J u n e  1 9 9 1 .  

On 7 O c t o b e r  1 9 9 1  t h e  Referee c o n d u c t e d  a h e a r i n g  on  t h e  

Bar's c o m p l a i n t .  ( E 3 )  

On 8 November 1 9 9 1  t h e  R e f e r e e  s e r v e d  h i s  R e p o r t  o f  R e f e r e e ,  

t h e  s u b j e c t  o f  t h i s  a p p e a l .  ( R e p o r t ) .  



On 2 4  January 1992 t h e  board of governors meeting ended 

affirming the Report of Referee. 

On 3 February 1992 Appellant/Respondent served h i s  Petition 

for Review of Referee's Report in this Court. 

Further record facts shall be set forth a s  r e q u i r e d  in 

t h e  course of arguments. 

POINTS ON APPEAL 

POINT ONE ON APPEAL 

THAT THE REFEREE ERRED FINDING 
APPELLANT/RESPONDENT FAILED TO CONDUCT A 
PROPER INVESTIGATION RELATING TO EVIDENCE 
AVAILABLE TO ESTABLISH THAT THE ALLEGED 
VICTIM'S DEATH WAS DUE TO A CAUSE OTHER THAN 
THE CLIENT ARNER'S ACTIONS ALLEGED IN THE 
MURDER INDICTMENT 

POINT TWO ON APPEAL 

THE REFEREE ERRED FINDING IMPROPER CONDUCT BY 
APPELLANT/RESPONDENT RESPECTING THE MOTION TO 
SUPPRESS EVIDENCE MADE DURING THE TRIAL 

POINT THREE ON APPEAL 

THE REFEREE ERRED RELYING UPON THAT THE 
EXISTENCE VEL NON OF A FENCE INJURED 
APPELLANT/RESPONDENT'S CLIENT'S CASE AND THAT 
APPELLANT/RESPONDENT FAILED TO DISCOVER THAT 
A DEPICTED FENCE WAS ERECTED SUBSEQUENT T O  
THE ALLEGED CRIME 

POINT FOUR ON APPEAL 

THE REFEREE ERRED FINDING THAT 
APPELLANT/RESPONDENT FAILED TO PRESENT A 
CRITICAL TAPE RECORDING TO IMPEACH A WITNESS 
AND IN RELYING THEREON T O  INFER MISCONDUCT BY 
APPELLANT/RESPONDENT 

POINT FIVE ON APPEAL 

THE REFEREE ERRED F I ND I NG THE 
APPELLANT/RESPONDENT FAILED TO BECOME 
FAMILIAR WITH OR KNOW THE PHYSICAL EVIDENCE 
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I N  THE CASE AND I N F E R R I N G  MISCONDUCT BY 
APPELLANT/RESPONDENT THEREON 

P O I N T  SIX ON APPEAL 

THE COPY C O S T S  TAXED BY THE REFEREE ARE 
E X C E S S I V E  AND OUGHT T O  BE L I M I T E D  TO 
$ . 1 0 / C O P Y  A N D  O N L Y  THE P O R T I O N S  OF THE 
PROCEEDINGS RELIED UPON OUGHT BE S U B J E C T  
TO TAXATION AGAINST APPELLANT/RESPONDENT, IF 
ANYTHING 

SUMMARY O F  ARGUMENTS 

P O I N T  ONE: T h e  trial evidence and the evidence at the Rule 

3.850 hearing establish that Appellant/Respondent's client was 

n o t  prejudiced by any failure of  counsel to pursue an 

intervening, superceding cause o f  death of  the client's victim- 

wife. The evidence establishes rather that the head injury 

allegedly inflicted by the client on the wife caused, or 

substantially contributed to the cause of the alleged death. 

Such a defense was not available in fact o r  law; and moreover 

Appellant/Respondent made a reasonably sufficient inquiry pre- 

trial into the possibility of such defense and did reasonably 

rely upon a respected expert's opinion t h a t  the medical 

examiner's conclusions in the autopsy report that the cause of  

death was the said head injury and that no superceding, 

independent cause was apparent 

P O I N T  TWO: Appellant/Respondent moved to suppress anything 

observed in the trunk of  the victim's vehicle, wherein the victim 

was discovered mortally injured by police. It does not appear 



t h a t  t h e  c l i e n t  had  s t a n d i n g  t o  a s s e r t  a n  e x p e c t a t i o n  of privacy, 

a n d  i t  d o e s  n o t  appear  t h a t  t h e  p o l i c e  n e e d e d  a w a r r a n t  i n  a n y  

e v e n t  t o  s e a r c h  t h e  t r u n k  o f  t h a t  v e h i c l e  i n  t h e  p r e v a i l i n g  

c i r c u m s t a n c e s ,  o r  t o  i n v e n t o r y  same. M o r e o v e r ,  t h e  t r u n k  o f  t h e  

v e h i c l e ,  a n d  i t s  c o n t e n t s  were n o t  h a r m f u l  t o  t h e  c l i e n t ' s  

d e f e n s e .  The c l i e n t  m a i n t a i n e d  h e  d i d  n o t  d o  i t .  F u r t h e r ,  t o  

t h e  e x t e n t  t h a t  t h e  s u p p r e s s i o n  issue had  meri t  

A p p e l l a n t / R e s p o n d e n t  a b l y  a n d  f a i r l y  a r g u e d  same; i n c l u d i n g  

moving t o  s t r i k e  p h o t o s  i n  e v i d e n c e ,  b u t  n o t  p u b l i s h e d  t o  t h e  

j u r y ,  a l l e g e d  t o  be d e p i c t i v e  o f  t h e  s u b j e c t  of  t h e  m o t i o n  t o  

s u p p r e s s  

POINT THREE: No f e n c e  erected a f t e r  t h e  f a c t  was a n y  p a r t  

o f  t h e  t r i a l .  The f e n c e  i s s u e  i n  a n y  e v e n t  was n o t  r e l e v a n t  t o  

a n y  i s s u e  i n  t h e  case ,  no r  h a r m f u l  t o  t h e  d e f e n s e  p o s i t e d .  I n  

a n y  e v e n t ,  A p p e l l a n t / R e s p o n d e n t  e s t a b l i s h e d  t h a t  t h e  a rea  w a s  n o t  

f e n c e d  i n  a t  t h e  t i m e  o f  t h e  v i c t i m ' s  d i s c o v e r y  s u c h  t h a t  a c c e s s  

t o  t h e  v e h i c l e  a t  t h e  l o c a t i o n  i t  was f o u n d  was n o t  o b s t r u c t e d  

f r o m  t h e  g o l f  c o u r s e  i n t e r v e n i n g  t h a t  l o c a t i o n  a n d  t h e  r e s i d e n c e  

o f  a n o t h e r  s u s p e c t  i n  t h e  m u r d e r ,  V a l e r i e  wade. 

P O I N T  FOUR: The t a p e  r e c o r d i n g  w h e r e i n  Wade s w o r e  t o  

e x c u l p a t e  t h e  c l i e n t  was n o t  c r i t i c a l ,  b u t  m e r e l y  c u m u l a t i v e  a t  

b e s t .  I n  a n y  e v e n t ,  Wade t e s t i f i e d  t o  t h e  s u b s t a n c e  o f  t h a t  f o r  

w h i c h  t h e  t a p e  was b e i n g  o f f e r e d .  Wade m o r e o v e r  was s o  s e v e r e l y  

impeached  o t h e r w i s e  t h a t  t h e  t a p e  was s u r p l u s a g e .  

POINT F I V E :  I t  d o e s  not a p p e a r  t h a t  A p p e l l a n t / R e s p o n d e n t  

was d e r e l i c t  i n  a n y  way r e s p e c t i n g  becoming f a m i l i a r  w i t h  a n d  

p r e s e n t i n g  e v i d e n c e  i n  t h e  t r i a l  o f  t h e  c l i e n t ' s  case.  The t r i a l  

6 



transcript reflects rather that Appellant/Respondent was well 

cognizant of  pertinent matters and aggressively and diligently 

represented his client's interests at the trial. 

POINT SIX:  The copy costs are excessive and ought be 

limited in respect t o  cost per page and to the portions of  the 

transcripts actually relied upon for the Referee's findings 

sustained against Appellant/Respondent. Certainly the record 

which supports Appellant/Respondent against the allegations of  

misconduct ought not be taxed against him, and likewise as to 

that which supports the Referee's findings in his favor and 

aga ins t the Ba r ' s compla in t ' s a 11 ega t ions. 

POINT ONE ON APPEAL 

THE REFEREE ERRED FINDING THAT 
APPELLANT/RESPONDENT FAILED TO CONDUCT A 
PROPER INVESTIGATION RELATING TO EVIDENCE 
AVAILABLE TO ESTABLISH THAT THE ALLEGED 
VICTIM'S DEATH WAS D U E  TO A CAUSE OTHER THAN 
THE CLIENT ARNER'S ACTIONS ALLEGED IN THE 
MURDER INDICTMENT 

The Referee at paragraph I F '  in its report finds that 

Appellant did not properly investigate the 'superseding cause of 

death' issue apparent in the case. (Report, p 2-5). The Referee 

concludes that the medical experts at the Rule 3.850 hearing (viz 

Drs Levy and Marracini) "established beyond doubt that the 

proximate cause of decedent's death was medical malpractice [and 

tlhat the jury was not presented with such evidence due t o  lack 

of adequate preparation on respondent's part". (Report, p 2 ) .  

A review of those witnesses' testimonies at that hearing will be 



h e l p f u l  t o  d i s p l a y  t h e  e x a g g e r a t i o n s  i n  t h e  Referee's Report's 

d e s c r i p t i o n  t h e r e o f  t o  s u p p o r t  s a i d  c o n c l u s i o n  a n d  f i n d i n g .  

A t  t h e  3 .850  h e a r i n g  t h e  D e f e n d a n t ,  A r n e r ,  i n t r o d u c e d  two 

d o c t o r s ,  M i t c h e l l  Levy a n d  J o h n  M a r r a c i n i .  (E3, p 14- 36;  3 7- 6 0 ) .  

P a g e  r e f e r e n c e s  a s  t o  t h e s e  w i t n e s s e s  s h a l l  be o f  E x h i b i t  I 3 l .  

Mar rac in i  was t h e  m e d i c a l  e x a m i n e r  i n  P a l m  Beach  C o u n t y  ( p  

1 4- 1 7 ) .  Based  o n  ' r e c o r d s '  h e  r e a d ,  s u r g e r y  was p e r f o r m e d  on t h e  

v i c t i m  5 March 1 9 7 8  p u r p o s e d  t o  t r e a t  a n t i c i p a t e d  p u l m o n a r y  

emboli ( p  1 8 )  a n d  t o  l i g a t e  a duodenum u l c e r  ( p  20-21). The 

a u t o p s y  r e p o r t  r e f l e c t e d  no e v i d e n c e  o f  embol i  " o c c u r r i n g  on o r  

a b o u t  t h e  t i m e  o f  t h e  o p e r a t i o n  o r  s u b s e q u e n t  t o  i t "  ( p  2 0 )  , t h u s  

a m i s - d i a g n o s i s  ( d ) .  H e  i n f e r r e d  t h a t  " s o m e t i m e  d u r i n g  s u r g e r y  

i t  appea r s  t h a t  i n j u r y  was c a u s e d  t o  h a v e  h a p p e n e d  t o  t h e  

s p l e e n " ,  w h i c h  i n j u r y  was " a n  o p e r a t i v e  c o m p l i c a t i o n "  ( p  2 1 ) .  

Thus  s u r g i c a l  i n t e r v e n t i o n  c a u s e d  t h e  s p l e e n  t o  l a c e r a t e  ( i d ) .  

H e  a l l o w s  o n l y  t h a t  a " n e g l i g e n t  e v e n t "  o c c u r r e d  o r  t h a t  t h e  

s u r g e o n s  were " g u i l t y  o f  some n e g l i g e n c e "  f o r  n o t  r e - e x p l o r i n g  

t h e  p a t i e n t  a f t e r  t h e  s u r g e r y  ( p  2 3- 2 4 ) .  So f a r  a s  t h e  i n t e r n a l  

b l e e d i n g  b o r e  upon c a u s a t i o n  o f  d e a t h ,  " i t  was o n e  of  two 

m e c h a n i s m s  o c c u r r i n g  on  o r  a b o u t  t h a t  t i m e ;  t h e  o t h e r  b e i n g  

pneumonia"  ( p  25). H e  s u g g e s t s  t h a t  t h e  v i c t i m  would  ' p r o b a b l y '  

h a v e  l i v e d  b u t  f o r  t h e  o p e r a t i o n  ( i d ) .  

On c r o s s  M a r r a c i n i  a d m i t t e d  h e  d i d  n o t  h a v e  a n y  ' h a n d s  o n '  

e x a m i n a t i o n  o f  t h e  v i c t i m  a s  d i d  F a t t e h  a t  a u t o p s y  t o  s u p p o r t  h i s  

d i a g n o s e s  ( p  2 6- 2 7 ,  35-36)  ; h e  h a d  n o t  t a l k e d  t o  E a t t e h  ( p  2 7 )  ; 

h e  r e v i e w e d  no p h o t o g r a p h s  o f  t h e  s p l e e n  s e e n  a t  t h e  a u t o p s y  ( p  

2 7 ) ;  a n d  h e  n e v e r  s p o k e  t o  G a l a n t e  n o r  a n y  o t h e r  d o c t o r  a c t u a l l y  
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i n v o l v e d  w i t h  t h e  v i c t i m ' s  t r e a t m e n t  ( p  3 0- 3 1 ) .  While he 

a d m i t t e d  t h a t  t h e  ' s eps i s '  i s s u e  a s  t o  t h e  r u p t u r i n g  p r o c e s s  o f  

t h e  s p l e e n  would  r e q u i r e  m i c r o s c o p i c  e x a m i n a t i o n  ( p  2 8 1 ,  h e  y e t  

o p i n e d  t h a t  i t  w a s  ' i n f a r c t i o n '  r a t h e r  t h a n  s e p s i s  w h i c h  a f f e c t e d  

t h e  s p l e e n ,  t h a t  i s ,  t h a t  t h e  s p l e e n  l o s t  i t s  i n t e g r i t y ,  f e l l  

a p a r t ,  b r o k e  o p e n  a n d  l e a k e d  ( p  2 8 - 2 9 ) .  B u t  h e  r e m a i n e d  " n o t  

su re"  i f  t h e  d e t e r i o r a t i o n  p r o c e s s  was n o t  s e p s i s  b u t  i n f a r c t i o n  

( p  2 8 ) .  H e  a c k n o w l e d g e d  t h a t  t h e  g a s t r o - i n t e s t i n a l  b l e e d i n g  a n d  

b l o o d  c l o t  c o n c e r n s  w h i c h  p r e d i c a t e d  the s u r g e r y  a t  i s s u e  were 

f o r e s e e a b l e  c o m p l i c a t i o n s  f r o m  head  t r a u m a  ( p  33- 35)  . M a r r a c i n i  

d i s a g r e e s  w i t h  F a t t e h ' s  " c o n c l u s i o n  r e g a r d i n g  t h e  mechan i sms  o f  

d e a t h "  ( p  3 6 ) .  I t  i s  h i s  o p i n i o n  t h a t  t h e  f a i l u r e  t o  r e c o g n i z e  

t h e  p r o b l e m  o f  i n t e r n a l  b l e e d i n g  was t a n t a m o u n t  t o  m a l p r a c t i c e  

( i d ) .  Maracini i s  f a m i l i a r  w i t h  a n d  respects D r .  D a v i s ,  t h e  Dade 

C o u n t y  M e d i c a l  E x a m i n e r  ( p  3 2 )  

Levy i s  a g e n e r a l  s u r g e o n  ( p  3 7- 3 8 ) .  H e  r e v i e w e d  t h e  

m e d i c a l  r e c o r d  f r o m  2 5  J a n u a r y  t o  11 March ( p  3 9 ) .  A s  t o  t h e  

s u r g e r y  of  5 March:  

The p r e o p e r a t i v e  d i a g n o s i s  was d u o d e n a l  u l c e r ,  m u l t i p l e  
p u l m o n a r y  e m b o l i  a n d  t h e  p r o c e d u r e  t h a t  t h e y  w a n t e d  t o  
p e r f o r m  was a v e n a  c a v a l  l i g a t i o n  a n d  r e p a i r  of  
d u o d e n a l  u lcer  

( p  40). Based on t h e  a u t o p s y  r e p o r t  o f  1 2  March ,  h e  b e l i e v e s  

t h a t  t h e  s u r g e o n s  m i s - d i a g n o s e d  t h e  presence o f  p u l m o n a r y  emboli  

( c l o t s )  ( p  4 0 ) .  R e s p e c t i n g  t h e  u l ce r  t reatment  p r o c e d u r e :  

When you a r e  d o i n g  t h i s  p r o c e d u r e  t h e  s p l e e n  is a n  
o r g a n  w h i c h  i s  v e r y  f r a g i l e  a n d  [ I  v e r y  f r e q u e n t l y  t h e  
c a p s u l e  o f  t h e  s p l e e n  can  be l a c e r a t e d  a n d  I b e l i e v e  
t h a t ' s  wha t  h a p p e n e d  i n  t h i s  case.  



( p  42-43). He o p i n e d  t h a t  i t  is  " p r o b a b l y  correc t"  t h a t  during 

t h e  s u r g e r y  t h e  d o c t o r s  l a c e r a t e d  t h e  s p l e e n  ( p  4 3 ) .  Levy saw 

n o t h i n g  i n  t h e  r e c o r d s  t h a t  a s p o n t a n e o u s  e r u p t i o n  o f  t h e  s p l e e n  

o c c u r r e d  d u e  t o  s e p s i s  ( p  4 3 ) .  H e  b e l i e v e d  t h e  p rox ima te  c a u s e  

o f  d e a t h  was t h e  s u r g i c a l  i n t e r v e n t i o n  a n d  l o s s  of  b l o o d  ( p  4 7 1 ,  

a n d  t h a t  i t  was 'gross n e g l i g e n c e '  n o t  t o  h a v e  r e o p e n e d  t h e  

v i c t i m  ( p  45- 47)  

On cross, Levy a d m i t t e d  h e  r e v i e w e d  no a u t o p s y  s l i d e s ,  no 

m i c r o s c o p i c  f i n d i n g s ,  was n o t  a t  t h e  a u t o p s y ,  a n d  t a l k e d  t o  no  

o n e  a c t u a l l y  i n v o l v e d  ( p  48- 49 ,  5 3 ) .  I t  was h i s  o p i n i o n  t h a t  

r e g a r d l e s s  a s  t o  'how'  t h e  s p l e e n  r u p t u r e d ,  o r  w h a t  c a u s e d  i t  t o  

do  s o ,  t h e  v i c t i m  had t o  be r e - e x p l o r e d  ( p  5 0 ) .  H e  d o e s  a l l o w  

t h a t  b r o n c h i a l  p n e u m o n i a ,  h e m i p a r e s i s ,  p u l m o n a r y  e m b o l i  I u r i n a r y  

t r a c t  i n f e c t i o n ,  a n d  d u o d e n a l  u l ce r  d i s e a s e  p r o b a b l y  d e v e l o p e d  

f rom t h e  h e a d  i n j u r y  ( p  5 5- 5 6 ) .  H e  m a i n t a i n s  t o o  t h a t  i t  i s  

d i f f i c u l t  t o  s a y  w h e t h e r  o r  n o t  t h e  v i c t i m  was a f f e c t e d  w i t h  

g e n e r a l i z e d  sep t icemia  ( p  5 7 )  

H e l p f u l  t o o  a r e  t h e  t e s t i m o n i e s  o f  D r .  F a t t e h  a t  t h e  3 .850 

h e a r i n g  a n d  a t  t h e  t r i a l ,  a s  w e l l  a s  t h e  t r i a l  t e s t i m o n y  o f  

D o c t o r  Dona ld  G a l a n t e .  

A t  t h e  t r i a l  ( E  2 ,  V I  p p  970-1086)  [ P a g e  r e f e r e n c e s  for t h i s  

w i t n e s s  a r e  of E 3 ,  VI]. D r .  Dona ld  G a l a n t e  t e s t i f i e d  a s  t h e  

board  c e r t i f i e d  n e u r o s u r g e o n  who t r e a t e d  t h e  v i c t i m ,  commencing 

2 5  J a n u a r y  u n t i l  h e r  d e a t h  11 March 1 9 7 8  ( p  970- 73 ,  9 8 0 - 9 8 1 ) .  

When Ga l an t e  came t o  t h e  v i c t i m  s h e  was u n c o n s c i o u s  w i t h  a head  

i n j u r y ,  o b v i o u s l y  q u i t e  a c u t e l y  i l l  ( p  9 7 4 ,  9 7 6 ) .  Blood a n d  

b r a i n  ma t t e r  were e x t r u d i n g  f r o m  t h e  s k u l l  i n j u r y  ( p  9 7 6 ) ,  t h e  
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b r a i n  h a v i n g  been l a c e r a t e d  b y  t h e  c r u s h e d  bone  o f t h e  skull ( p  

9 7 8 ) .  G a l a n t e  c l e a n e d  i t  a n d  removed some b r a i n  t i s s u e ,  a n d  

p a t c h e d  i t  ( p  9 7 8 - 7 9 ) .  T h e  v i c t i m  was p l a c e d  i n  i n t e n s i v e  c a r e  

a n d  f o l l o w e d  u p  ( p  9 7 9- 9 8 0 1 ,  s t i l l  u n c o n s c i o u s  ( i d ) .  The  v i c t i m  

h a d  a " v e r y  c o m p l i c a t e d  c o u r s e "  because of  t h e  h e a d  i n j u r y ,  

i n c l u d i n g  f e v e r  ( p  9 8 0 ) .  A f t e r  s h e  became r e l a t i v e l y  s t a b l e ,  

w i t h  some f e v e r ,  s h e  was t r a n s f e r r e d  t o  a r e g u l a r  s u r g i c a l  f l o o r  

( p  9 8 0 - 8 1 ) .  O t h e r  p r o b l e m s  d e v e l o p e d ,  i n c l u d i n g  g e n e r a l i z e d  

i n f e c t i o n  i n  t h e  l u n g s ,  b l o o d  c l o t s  i n  t h e  l u n g s ,  k i d n e y  problems 

b e c a u s e  o f  l o w  b l o o d  p r e s s u r e ,  a n d  " o v e r w h e l m i n g  f l u i d s  i n  t h e  

i n t r a c e p h a l o u s  f r o m  t h e  l u n g s ' ' ,  t h e n  s h e  d i e d  ( p  9 8 1 ) .  T h e s e  

c o m p l i c a t i o n s  were c a u s e d  b y  a n d  t h e  r e s u l t  o f  t h e  s k u l l  i n j u r y  

( p  9 8 3 )  

On cross e x a m i n a t i o n  i t  was a d d u c e d  t h a t  o t h e r  a b n o r m a l i t i e s  

a r o s e ,  i n c l u d i n g  g a s t r o - i n t e s t i n a l  b l e e d i n g  ( p  9 8 6 1 ,  a l o t  of 

l u n g  t r o u b l e  a s  w e l l  a s  b l o o d - c l o t s  t h e r e i n  ( p  9 8 7 - 8 8 ) ,  a n d  

i n f e c t i o n  a n d  f ever  ( p  9 8 6 ) .  T h e  v i c t i m  was i n  i n t e n s i v e  care  

f o r  10- 12 d a y s ,  a n d  s t a r t e d  t o  wake  u p  o n l y  a f t e r  s h e  was o u t  o f  

t h a t  u n i t  ( p  9 8 5 ,  9 8 8 ) .  S h e  b e g a n  t a l k i n g  a f t e r  2- 3 w e e k s  ( p  

9 8 8 ) .  G a l a n t e  r e c a l l e d  t h a t  a n  o p e r a t i o n  was p e r f o r m e d  on 5 

March  1 9 7 8  ( p  9 9 2 ) .  T h i s  o p e r a t i o n  was p e r f o r m e d  i n  o r d e r  t o  

c o n t r o l  e x i s t i n g  s t o m a c h  b l e e d i n g  a n d  t o  l i g a t e  t h e  m a i n  v e i n  

f r o m  lower extremit ies  w h i c h  would c a r r y  c l o t s  ( i f  a n y )  f r o m  t h e  

l e g s  t o  t h e  a l r e a d y  c o n g e s t e d  l u n g s  ( p  9 8 9- 9 9 0 ) .  The  v i c t i m  was 

q u i t e  i l l  w i t h  h e r  l u n g  p r o b l e m s  a n d  i n f e c t i o n  ( p  992-93)  

On r e d i r e c t  G a l a n t e  t e s t i f i e d  t h a t  t h e  u l c e r  a n d  l i g a t i o n  

o p e r a t i o n  was t h e  r e s u l t  o f  t h e  c o m p l i c a t i o n s  f r o m  t h e  h e a d  
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i n j u r y  a n d  t h e  l o n g  h o s p i t i l i z a t i o n  therefor ( p  995- 996) .  O n  

r e c r o s s  t h e  w i t n e s s  s a i d  t h e  c l o t s  i n  t h e  l e g s  were t r e a t e d ,  b u t  

n o t  w i t h  a m e d i c a t i o n  ( p  9 9 6 ,  9 9 8 ) ,  a n d  o n  r e d i r e c t  t h a t  t h e  v e n a  

c a v a  l i g a t i o n  p o r t i o n  o f  t h e  o p e r a t i o n  was p u r p o s e d  f o r  t h a t  ( p  

9 9 8 - 9 9 )  

T h e  m e d i c a l  e x a m i n e r ,  D r .  A b d u l l a h  F a t t e h ,  who p e r f o r m e d  t h e  

a u t o p s y  o f  d e c e a s e d - v i c t i m  t e s t i f i e d  a t  t h e  t r i a l  (E2, V I I  pp 

1 0 6 2 - 1 1 1 )  a n d  a t  t h e  3 .850  h e a r i n g  (E3, pp 1 6 7- 1 9 0 ) .  

A t  t h e  t r i a l  [ p a g e  r e f e r e n c e s  t o  E2, V L I ]  F a t t e h  w a s  

a d m i t t e d  a s  a q u a l i f i e d ,  e x p e r i e n c e d  expe r t  p a t h o l o g i s t / m e d i c a l  

e x a m i n e r  f o r  B r o w a r d  C o u n t y  ( p  1 0 6 2 - 6 5 ) .  He p e r f o r m e d  t h e  

a u t o p s y  on 1 2  March  1 9 7 8 ,  t h e  d a y  a f t e r  t h e  v i c t i m  d i e d  ( p  1 0 6 5 ,  

1 0 7 8 ) .  He d e s c r i b e d  t h e  h e a d / b r a i n  i n j u r i e s  ( p  1 0 6 6 - 6 7 ) ;  

" e x t e n s i v e  b r o n c h o p n e u m o n i a  i n  b o t h  l u n g s "  ( p  1 0 6 7 ) ;  a n d  a 

duodenum u l c e r  ( p  1 0 6 7 ) .  H e  t o o  d e s c r i b e d  s u r g e r y  i n  t h e  

a b d o m i n a l  a r e a ,  a n d  b l o o d  i n  t h a t  c a v i t y  w h i c h  h e  " a s s o c i a t e d  

w i t h  l a c e r a t i o n  o f  t h e  s p l e e n "  ( p  1 0 6 8 ) .  F a t t e h ' s  m i c r o s c o p i c  

e x a m i n a t i o n  o f  t i s s u e s  c o n f i r m e d  h i s  g r o s s  a u t o p s y  f i n d i n g s  ( p  

1 0 6 8 )  a s  d i d  h i s  e x a m i n a t i o n  o f  t h e  h o s p i t a l  r e c o r d s  ( p  1 0 6 9 ) -  

T h e  ' u l c e r '  a p p e a r e d  t o  be c h r o n i c ,  a b o u t  o n e  t o  two m o n t h s  o l d ,  

a n d  a s t r e s s - r e l a t e d  c o m p l i c a t i o n  o f  t h e  h e a d - i n j u r y  ( p  1 0 7 0 - 7 1 ) .  

F a t t e h ' s  o p i n i o n  was t h a t  t h e  c a u s e  o f  d e a t h  was " c o m p l i c a t i o n s  

o f  h e a d  i n j u r y "  ( p  1 0 6 8 )  

On c ross  e x a m i n a t i o n  F a t t e h  f u r t h e r  t e s t i f i e d  t h a t  " [ t l h e  

d i r e c t  c a u s e  o f  d e a t h  was i n t r a - a b d o m i n a l  h e m o r r h a g e  d u e  t o  

l a c e r a t i o n  o f  t h e  s p l e e n "  ( p  1 0 7 3 ) ,  a n d  t h a t  " l a c e r a t i o n  o f  t h e  

s p l e e n  was a s s o c i a t e d  w i t h  a c t u a l  i n f l a m m a t i o n  o f  t h e  s u b s t a n c e  
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of the spleen, which would make it more liable to rupture and 

cause the bleeding" ( i d ) .  Further, the "direct cause of the 

rupture was the inflammation of the substance of the spleen [and 

t] he inflammation of  the spleen was associated with generalized 

inflammation of organs, such as lungs, and a l s o  poisoning of the 

blood stream due t o  inflammation o r  infection of the blood itself 

[which latter infection i l n  all probability [ I  was related t o  the 

infection of the lungs" (p 1073-74). Respecting the indicated 

abdominal surgery, Fatteh noted that several procedures were 

performed during same, including for ligation o f  the ulcer ( p  

1074). This surgery was performed 5 March, six days before the 

victim died ( p  1075, 1078). One of the reasons apparent for 

performing that surgery was that there were prior episodes of 

internal bleeding ( p  10771, and the main objective was to treat 

indicated complications from the head injury - duodenum ulcer and 

pulmonary embolism (p 1080) a Because an initial indication for 

the operation was pulmonary embolism, a Ivena cava ligation' 

procedure was adopted to prevent further blockage in the victim's 

lungs ( p  10811, the lungs being afflicted with "extensive 

bilateral bronchopneumonia, which is infection of both lungs with 

formation o f  abscesses in the lungs" ( p  1088). This affliction 

was of  two weeks duration (id). Fatteh had not, at the time of 

autopsy, read all the medical records, but did so p r i o r  to his 

trial testimony ( p  1078). He noted therein that an 

'anticoagulant' had been administered 21 February (twelve days 

before surgery and eighteen days before death) to reduce blood 

clots, which medication is 'contraindicatedl for the ulcer (p 
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1 0 8 7 ) .  The v i c t i m ' s  c o n d i t i o n  worsened after that, and even 

moreso a f t e r  t h e  s u r g e r y  on  5 March ( p  1 0 8 4 ) .  F a t t e h ' s  

e x a m i n a t i o n  o f  t h e  ' s p l e e n '  d i s c l o s e d  I f r e s h  c l o t s '  a r o u n d  i t ,  

w h i c h  "were c a u s e d  p r o b a b l y  w i t h i n  m i n u t e s  b e f o r e  d e a t h "  ( p  

1 0 9 4 1 ,  a n d  " t h e  r u p t u r e  o f  t h e  s p l e e n  c a u s e d  t h e  c l o t s "  ( i d )  ,. 

The " r u p t u r e  o f  t h e  s p l e e n  was p r o b a b l y  r e l a t e d  t o  t h e  i n f e c t i o n  

o f  t h e  s p l e e n ' '  ( i d ) .  A s  t o  t h e  i n f e c t i o n  b e i n g  t h e  r e s u l t  o f  

' i n c i s i o n s ' ,  F a t t e h  t e s t i f i e d  a s  f o l l o w s :  

I n  my o p i n i o n ,  t h e  i n f e c t i o n  [ i n v o l v e d  w i t h  t h e  
i n c i s i o n ]  was n o t  r e l a t e d  t o  t h e  l a c e r a t i o n  o f  t h e  
s p l e e n .  The i n c i s i o n  was c a u s e d  seve ra l  d a y s  b e f o r e  
d e a t h  [ i . e .  5 March ,  d e a t h  o c c u r r i n g  11 March]  b u t  t h e  
l a c e r a t i o n  a n d  b l e e d i n g  a r o u n d  t h e  s p l e e n  o c c u r r e d  
s h o r t l y  b e f o r e  d e a t h  [ i  .e. " p r o b a b l y  w i t h i n  m i n u t e s  
b e f o r e  d e a t h "  ( p  109411  

( p  1 0 9 5 ) .  F a t t e h ' s  m i c r o s c o p i c  e x a m i n a t i o n s  c o n f i r m e d  h i s  

a u t o p s y  f i n d i n g s  a n d  t e s t i m o n y  ( p  1 0 9 8 )  

On r e d i r e c t  e x a m i n a t i o n  F a t t e h  t e s t i f i e d  t h a t  t h e  o v e r a l l  

t r e a t m e n t  o f  v a r i o u s  m a l a d i e s  a f f l i c t i n g  t h e  v i c t i m  was 

" a p p r o p r i a t e "  ( p  1 1 0 0- 0 1 ) .  H e  a l s o  t e s t i f i e d  f u r t h e r  a s  t o  t h e  

s p l e e n  m a l a d y  

Q [STATE]: The l a c e r a t i o n  o f  t h e  s p l e e n ,  you  t e s t i f i e d  
was c a u s e d  a s  a r e s u l t  o f  some i n f l a m m a t i o n  o f  t h e  
s p l e e n  [ w h i c h ]  i n f l a m m a t i o n  was a s  a r e s u l t  o f  w h a t ?  

A: T h a t  i n f l a m m a t i o n  was a r e f l e c t i o n  o f  g e n e r a l i z e d  
i n f e c t i o n  o f  t h e  b l o o d  t h r o u g h o u t  t h e  b o d y ,  w h i c h  w a s  
a s s o c i a t e d  w i t h  b i l a t e r a l  b r o n c h o p n e u m o n i a  i n  t h e  
l u n g s .  * * * T h a t  c o n d i t i o n  of  p o i s o n i n g  o f  t h e  b l o o d ,  
o r  i n f e c t i o n  o f  t h e  b l o o d ,  i s  c a l l e d  s e p t i c e m i a ,  a n d  
t h a t  is  a f a i r l y  common c o m p l i c a t i o n  of  pneumonia .  * * 
* The p n e u m o n i a  u s u a l l y  r e s u l t s ,  i n  a p a t i e n t  s u c h  a s  
t h i s ,  f r o m  i m m o b i l i z a t i o n ,  w h i c h  r e s u l t s  i n  s l o w e d  
c i r c u l a t i o n  t h r o u g h o u t  t h e  b o d y .  I f  a p e r s o n  i s  
u n c o n s c i o u s  a n d  i m m o b i l i z e d ,  t h a t  p e r s o n ' s  d e f e n s e s  a r e  
r e d u c e d  a n d  t h e y  a r e  more s u s c e p t i b l e  t o  c o n t r a c t i n g  
p n e u m o n i a .  * * * The a u t o p s y  showed t h a t  t h e r e  was a 
f r a c t u r e  o f  t h e  s k u l l ,  and l a c e r a t i o n  o f  t h e  b r a i n ,  
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w h i c h  would  be c o n s i s t e n t  w i t h  u n c o n s c i o u s n e s s ,  a n d  t h e  
r e c o r d s  a r e  c o n s i s t e n t  w i t h  w h a t  I f o u n d .  

( p  1 1 0 1 - 0 2 ) .  

A t  t h e  3 .850 h e a r i n g  [ p a g e  r e f e r e n c e s  t o  E 3 ] ,  o v e r  s e v e n  

y e a r s  a f t e r  h i s  t r i a l  t e s t i m o n y  a f o r e s a i d  (E2, V I I  p 1 0 4 5 ;  E 3 ,  p 

l ) ,  F a t t e h  was q u e s t i o n e d  mos t  s p e c i f i c a l l y  a s  t o  t h e  v e n a  cava 

l i g a t i o n  p r o c e d u r e  c i r c u m s t a n c e  ( p  1 7 1 - 7 2 ) .  H e  r e c a l l e d  t h a t  h i s  

a u t o p s y  d i s c l o s e d  t h a t  no ' p u l m o n a r y  e m b o l i '  e x i s t e d  t h e n ,  s u c h  

t h a t  t h e  s u s p i c i o n  o r  d i a g n o s i s  t h e r e o f  upon w h i c h  t h a t  p r o c e d u r e  

was p r e d i c a t e d  was a p p a r e n t l y  e r ro r  ( p  1 7 2 ,  1 8 0 ) .  R a t h e r  t h a n  

p u l m o n a r y  emboli  a t  t h e  t i m e  o f  a u t o p s y  h e  d e t e r m i n e d  e x t e n s i v e  

pneumonia  i n  t h e  l u n g s  ( p  1 7 2 ) .  H e  a l s o  r e c a l l e d  t h a t  s e v e r a l  

o t h e r  p r o c e d u r e s  were p e r f o r m e d  d u r i n g  t h a t  same s u r g e r y ,  o t h e r  

t h a n  v e n a  c a v a  l i g a t i o n  ( p  1 7 2 - 7 3 ) .  B l e e d i n g  p e r s i s t e d  f o r  t h e  

n e x t  s e v e r a l  d a y s ,  a n d  t r a n s f u s i o n s  were g i v e n  ( p  1 7 3 ) ;  a n d  a 

P e n r o s e  D r a i n  a t t a c h e d  ( p  1 7 4 ) .  Asked a b o u t  t h e  l a c e r a t i o n  of  

t h e  s p l e e n  h e  a l l o w e d  t h a t  i t  mos t  l i k e l y  t o o k  p l a c e  d u r i n g  t h e  

s u r g e r y  b e c a u s e  " t h e r e  were a l o t  of m a n i p u l a t i o n s  [ w h i c h ]  

i n v o l v e  moving t h e  o r g a n s  t o  a n d  f r o  a n d  t h i s  c o u l d  resul t  i n  

i n j u r y  t o  t h e  s p l e e n "  ( p  1 7 5 ) .  H e  n o t e s  t h a t  t h e  " p r e c i p i t a t i n g  

c a u s e  [ o f  d e a t h ]  was i n t e r n a l  h e m o r r h a g e  f r o m  t h e  l a c e r a t i o n  of  

t h e  s p l e e n ' '  ( i d ) ,  a n d  f u r t h e r  t e s t i f i e d :  

Q [ A T T O R N E Y  ROSEN]: Was t h e r e  n e g l i g e n c e  c o m m i t t e d  b y  
t h e  s u r g e o n s  d u r i n g  t h e  c o u r s e  of  t h e  o p e r a t i o n ?  

A :  [ T l h e  d i a g n o s i s  o f  p u l m o n a r y  e m b o l i  was wrong a n d  
t h e r e f o r e  t h e  p r o c e d u r e  of d o i n g  l i g a t i o n  of  t h e  
i n f e r i o r  v e n a l  c a v a  was i n  e r r o r .  T h e r e f o r e ,  t h a t  can 
be c o n s i d e r e d  n e g l i g e n c e .  

* * *  

Q: Did t h e  v e n a  c a v a  l i g a t i o n  c a u s e  t h e  s p l e e n  t o  
l a c e r a t e ?  

1 5  



A :  The overall p e r f o r m a n c e  o f  t h e  o p e r a t i o n  t o g e t h e r  
w i t h  s e v e r a l  o t h e r  p r o c e d u r e s  d o n e  a t  the same t i m e  
c o n t r i b u t e d  t o  t h e  l a c e r a t i o n  o f  t h e  s p l e e n .  

( p  1 7 6 - 7 7 ) .  

On c ross  e x a m i n a t i o n  F a t t e h  r e c a l l e d  h e  had r e v i e w e d  a l l  t h e  

m e d i c a l  r e c o r d s  when h e  t e s t i f i e d  a t  t r i a l  ( p  1 8 0 ) .  The 

d i a g n o s i s  o f  ' p u l m o n a r y  e m b o l i '  was j u s t i f i e d  b y  r a d i o l o g i s t  

r e p o r t s  ( p  1 8 1 ) .  When h e  t e s t i f i e d  a t  t r i a l  h e  k n e w  a b o u t  t h e  

i n t e r n a l  b l e e d i n g  a n d  t h e  s u p p o s e d  ' m i s - d i a g n o s i s '  when h e  g a v e  

h i s  ' c a u s e  o f  d e a t h '  o p i n i o n  b a s e d  on t h e  a u t o p s y  ( p  180- 81 ,  

1 8 3 ) .  

When I fo rmed  t h e  o p i n i o n s ,  when I wrote  t h e  a u t o p s y  
r e p o r t  a n d  when I t e s t i f i e d  a t  t h e  t r i a l ,  I was w o r k i n g  
i n  t h e  c a p a c i t y  of  a M e d i c a l  Examiner  w i t h  a s p e c i f i c  
o b j e c t i v e ;  t o  a r r i v e  a t  a t r u e  c a u s e  of d e a t h .  

I n  t h i s  p a r t i c u l a r  i n s t a n c e  i t  was i m p o r t a n t  t o  come 
t o  a c o n c l u s i o n  a s  t o  wha t  t h e  c ause  o f  d e a t h  was. 
Knowing t h a t  t h i s  p e r s o n  had s u f f e r e d  head  i n j u r y  a n d  
knowing t h a t  d e a t h  o c c u r r e d  s e v e r a l  d a y s  a f t e r  t h a t ,  
r e g a r d l e s s  o f  wha t  h a p p e n e d  i n  b e t w e e n ,  head  i n j u r y  was 
r e l a t e d  t o  d e a t h  a n d  t h e r e f o r e  I came t o  a c o n c l u s i o n  
a s  t o  t h e  c a u s e  o f  d e a t h  a n d  t h a t  was c o m p l i c a t i o n s  o f  
head  i n j u r y .  T h a t  p i c t u r e  is i n  l i g h t  o f  my p o s i t i o n  
a s  a M e d i c a l  E x a m i n e r .  

Today ,  a d i f f e r e n t  s e t  o f  q u e s t i o n s  a r e  b e i n g  r a i s e d  
a n d  t o d a y  we're d i s c u s s i n g  wha t  wen t  wrong m e d i c a l l y  i n  
t h i s  case .  

( p  1 8 3 - 8 4 ) .  As t o  wha t  c a u s e d  t h e  s p l e e n  t o  r u p t u r e ,  h e  

t e s t i f i e d  t h a t  " t h e  p r i n c i p a l  f a c t o r  was t h e  i n t e r f e r e n c e  d u r i n g  

s u r g e r y  a n d  s e c o n d a r y  [ I  f a c t o r  was t h e  i n f l a m m a t i o n  o f  t h e  

s p l e e n  i t s e l f  a s  a r e s u l t  o f  g e n e r a l i z e d  i n f e c t i o n  [ t l h a t  was a 

c o m p l i c a t i o n  of h e a d  i n j u r y "  ( p  1 8 5- 8 6 ) .  However ,  "From a 

m e d i c o l e g a l  s t a n d p o i n t  i f  I were t o  g i v e  t h e  cause  o f  d e a t h  a s  a 

M e d i c a l  Examiner  I would  g i v e  t h e  c a u s e  of  d e a t h  a s  c o m p l i c a t i o n s  

o f  head  i n j u r y "  ( p  1 8 7 ) .  I f  made t o  i s o l a t e  d i f f e r e n t  i n t e r i m  

i n f l u e n c e s ,  t h e n  h e m o r r h a g i n g  was t h e  p r o x i m a t e  cause of  d e a t h ( p  



186-87) ,  but t h e  medicolegal i n t e r p r e t a t i o n  i n c o r p o r a t e s  s u c h  

i n t e r v e n i n g  f a c t o r  s o  t h a t  t h e  " f i n a l  c ause  o f  d e a t h  [ I  would be 

c o m p l i c a t i o n s  o f  head  i n j u r y "  ( p  1 8 8 - 8 9 ) .  E a t t e h  r e a f f i r m e d  t h a t  

h i s  t r i a l  t e s t i m o n y  was t h e  t r u t h  ( p  1 8 9 ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  f o r e g o i n g  t e s t i m o n i e s  d o  n o t  

s u p p o r t  t h e  R e f e r e e ' s  ' f i n d i n g s '  on  t h i s  p o i n t .  T h e r e  was no 

a g r e e m e n t  on  " g r o s s  n e g l i g e n c e "  , o n l y  Levy b e i n g  a v a i l a b l e  t o  

t h a t  s u g g e s t i o n .  The  s u r g e r y  was n o t  s o l e l y  b a s e d  upon t h e  

' e m b o l i '  i n d i c a t i o n s ;  r a t h e r  g a s t r o - i n t e s t i n a l  b l e e d i n g  was 

a l r e a d y  o c c u r r i n g ,  a n d  a n  u l ce r  was m a n i f e s t .  M o r e o v e r ,  F a t t e h ,  

who had a c t u a l l y  examined  t h e  s p l e e n  a n d  m i c r o s c o p i c  d a t a ,  

d e d u c e d  a t  t h e  t i m e  o f  t r i a l  a n d  f o r  t h e  p u r p o s e s  of  h i s  m e d i c a l  

r e p o r t  t h a t  t h a t  o r g a n  r u p t u r e d  m i n u t e s  p r i o r  t o  d e a t h  a n d  n o t  a s  

a d i r e c t  r e s u l t  of  t h e  s u r g e r y  m a n i p u l a t i o n s  a n d  i n  t h e  c o u r s e  

t h e r e o f .  And no  o n e  s u g g e s t e d  t h a t  t h e  i n j u r y  t o  t h e  sp l een  was 

u n r e l a t e d  t o  t h e  h e a d  i n j u r y  w h i c h  p r e d i c a t e d  t h e  m u r d e r  c h a r g e .  

R a t h e r  a l l  a g r e e d  t h a t  t h e  s p l e e n  was d e t e r i o r a t e d ,  e i t h e r  

s e p t i c a l l y  o r  b y  i n f a r c t i o n ,  a s  a r e s u l t  o f  t h e  v i c t i m ' s  

c o n d i t i o n  c a u s e d  b y  t h a t  head  i n j u r y .  L i k e w i s e ,  t h e  e f f e c t s  of  

t h e  s u r g e r y  n e c e s s a r i l y  combined  w i t h  t h e  r e s u l t s  o f  t h e  h e a d  

i n j u r y ,  e . g .  pneumonia  a n d  t h e  g e n e r a l l y  d e b i l i t a t e d  c o n d i t i o n  of  

t h e  p a t i e n t ,  t o  o c c a s i o n  h e r  d e a t h  t o  w h a t e v e r  e x t e n t  i t  d i d  

m i l i t a t e  t h e r e t o .  No o n e  s a i d  t h e  o p e r a t i o n  a l o n e  c a u s e d  t h e  

d e a t h ,  r e g a r d l e s s  o f  n e g l i g e n c e .  The  ' b e l i e f s '  o f  ' e x p e r t s '  who 

m e r e l y  r e a d  a v a i l a b l e  p a p e r  r e p o r t s  c a n n o t  e s t a b l i s h  t h e  

s u g g e s t e d  f a c t  b e y o n d  a r e a s o n a b l e  d o u b t ,  l e t  a l o n e  t h a t  t h e  h e a d  

i n j u r y  was n o t  i n v o l v e d  a s  a ma t t e r  o f  f a c t  a n d  law i n  c a u s i n g  
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d e a t h  when a l l  t h e  data a v a i l a b l e  a t  t h e  t r i a l  a n d  p r o v i d e d  i n  

d i s c o v e r y  was c o n s i s t e n t  o n l y  w i t h  t h a t  t h e  h e a d  i n j u r y  was 

c a u s a t i v e  o f  d e a t h .  S e e  A p p e l l a n t ' s  a r g u m e n t  t o  R e f e r e e  a t  t h e  

h e a r i n g  below ( R .  9 5 - 1 1 0 1 ,  

I n  a n y  e v e n t ,  e v e n  i f  " m e d i c a l  m a l p r a c t i c e "  was t h e  

" p r o x i m a t e  c a u s e  o f  [ t h e  c h a r g e d 1  d e a t h " ,  y e t  s u c h  i s  

i n s u f f i c i e n t  a s  a ma t t e r  o f  l aw t o  a v o i d  c r i m i n a l  l i a b i l i t y  o f  

t h e  p e r s o n  who s t r u c k  t h e  v i c t i m  a n d  o c c a s i o n e d  t h e  h e a d  i n j u r i e s  

t h e r e t o .  T h i s  C o u r t  i n  H A L L M A N  v S T A T E ,  h e l d :  

A d e f e n d a n t  c a n n o t  escape t h e  p e n a l t i e s  f o r  an  a c t  
w h i c h  i n  p o i n t  o f  f a c t  p r o d u c e s  d e a t h ,  w h i c h  d e a t h  
m i g h t  p o s s i b l y  h a v e  b e e n  a v e r t e d  b y  some p o s s i b l e  mode 
of  t r e a t m e n t .  The t r u e  d o c t r i n e  is t h a t ,  w h e r e  t h e  
wound i s  i n  i t s e l f  d a n g e r o u s  t o  l i f e ,  mere e r r o n e o u s  
t r e a t m e n t  o f  i t  o r  o f  t h e  wounded [ p e r s o n ]  s u f f e r i n g  
f rom i t  w i l l  a f f o r d  t h e  d e f e n d a n t  no  p r o t e c t i o n  a g a i n s t  
t h e  c h a r g e  o f  u n l a w f u l  h o m i c i d e .  

3 7 1  So2d 4 8 2 ,  485 ( F l a  1979). S e e  R O S E  v STATE, So2d 

( 4 D C A  1 9 9 1 )  1 6  FLW D403. I n d e e d ,  i n  t h e  s t a t e ' s  appea l  o f  t h e  

t r i a l  c o u r t ' s  o r d e r  g r a n t i n g  t h e  R u l e  3 .850  p e t i t i o n ,  t h e  

H o n o r a b l e  J u d g e  G l i c k s t e i n  d i s s e n t e d  f r o m  t h e  a f f i r m a n c e  by  t h e  

p a n e l ,  a n d  a s  t o  t h e  p o i n t  a t  i s s u e  s a i d :  

Having c a l l e d  on a p r e s t i g i o u s  m e d i c a l  e x p e r t  f o r  
a d v i c e  [ see  b e l o w  a s  t o  D r .  D a v i s ] ,  a n d  h a v i n g  b e e n  
t o l d  t h e  r e c o r d  s u p p o r t e d  t h e  c a u s e  of  d e a t h  s t a t e d  on 
t h e  d e a t h  c e r t i f i c a t e ,  d e f e n d a n t ' s  a t t o r n e y  [ A p p e l l a n t ]  
c o n d u c t e d  h i m s e l f  r e a s o n a b l y  when h e  d i d  n o t  g o  
s h o p p i n g  f o r  expe r t s  who would  d i s a g r e e .  

M o r e o v e r ,  e v e n  i f  t h e r e  was m e d i c a l  m a l p r a c t i c e  t h a t  
r e s u l t e d  i n  t h e  v i c t i m ' s  d e a t h ,  t h e  a c t i o n s  o f  t h e  
s u r g e o n s  i n  t h i s  case were i n  r e s p o n s e  t o  o r  t h e  r e s u l t  
o f  i n j u r y  f rom t h e  c r imina l  a t t a c k  o n  t h e  v i c t i m ,  a n d  
t h e r e f o r e  a r e  n o t  i n  c r i m i n a l  l a w  a s u p e r s e d i n g  c a u s e  
o f  d e a t h . ,  

The t r i a l  c o u r t  m i s p e r c e i v e d  t h e  e s s e n t i a l  
r e q u i r e m e n t s  o f  law t h a t  s h o u l d  h a v e  g u i d e d  i t s  
d e c i s i o n .  Even i f  d e f e n s e  c o u n s e l  had f o u n d ,  a n d  
p r o d u c e d  a t  t r i a l ,  w i t n e s s e s  who would  h a v e  shown t h e  
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surgeons h a d  c o m m i t t e d  m e d i c a l  m a l p r a c t i c e ,  t h i s  would  
n o t  l e g a l l y  h a v e  a f f e c t e d  t h e  d e f e n d a n t ' s  c u l p a b i l i t y  
f o r  t h e  d e a t h  of  h i s  w i f e .  

STATE v A R N E R ,  538 So2d 5 2 8  ( 4 D C A  1 9 8 9 )  1 4  FLW 443 .  So t h e  

R e f e r e e ' s  f i n d i n g  was i n a p p o s i t e  t o  t h e  i s s u e  a t  ba r  - w h e t h e r  

A p p e l l a n t  u n d e r t o o k  A r n e r ' s  case w i t h o u t  a d e q u a t e  p r e p a r a t i o n  a n d  

was n e g l i g e n t  i n  t h a t  mat te r  e n t r u s t e d  t o  h im.  The R e f e r e e  on 

t h e  i n s t a n t  p o i n t  m u s t  h a v e  r e j e c t e d  A p p e l l a n t ' s  f o l l o w i n g  

u n c o n t r o v e r t e d  t e s t i m o n i e s  a t  t h e  R u l e  3 .850  h e a r i n g  a n d  a t  t h e  

i n s t a n t  Bar h e a r i n g .  

A p p e l l a n t / R e s p o n d e n t  , Ray S a n d s t r o m ,  h a s  b e e n  a n  a t t o r n e y  

s i n c e  5 F e b r u a r y  1 9 5 1  ( E 3 ,  p 1 9 3 1 ,  h a v i n g  t r i e d  " w e l l  o v e r  1 0 0 "  

m u r d e r  cases a n d  p r o b a b l y  30- 40 f i r s t  d e g r e e  m u r d e r  cases ( E 3 ,  p 

1 9 4 - 9 5 ) .  He h a s  t r i e d  many h u n d r e d s  of c r i m i n a l  t r i a l s  i n  h i s  

career  (E3, p 1 9 5 ) .  

A p p e l l a n t  w a s  a p p r o a c h e d  by t h e  d e f e n d a n t  A r n e r ,  who was 

h u n t i n g  f o r  a l a w y e r  t o  t r y  h i s  case ( # 7 9 - 1 0 6 0 C F ) .  A r n e r  was 

c h a r g e d  w i t h  t h e  f i r s t - d e g r e e  m u r d e r  o f  h i s  w i f e ,  t h e  a l l e g e d  

means  o f  d e a t h  b e i n g  b y  i n f l i c t i o n  o f  a h e a d  i n j u r y  (E3, p 2 0 2 ) .  

A r n e r  a l r e a d y  had r e t a i n e d  a n  a t t o r n e y ,  L e o n a r d  R o b b i n s ,  who was 

t o  h a v e  p r e p a r e d  t h e  case u p  t o  t r i a l  f o r  " somebody e l se  t o  t r y  

i t "  (E3, p 1 9 5 - 9 6 ) .  A r n e r  s a i d  h e  had s p o k e n  t o  o t h e r  a t t o r n e y s ,  

b u t  e v e n t u a l l y  s e t t l e d  on  A p p e l l a n t  (E3, p 1 9 6 ) .  E v e n t u a l l y  

A p p e l l a n t  r e c e i v e d  t h e  f i l e  w h i c h  was " a l l e g e d l y  p r e p a r e d  a n d  

[ A r n e r ]  was j u s t  l o o k i n g  f o r  somebody t o  t r y  t h e  case" (E3, p 

2 0 1 ) .  A p p e l l a n t  d i d  n o t  t a k e  d e p o s i t i o n s  ( i d ) ,  a n d  h i s  r e v i e w  o f  

t h e  r e p o r t s  a n d  s t a t e m e n t s  s u p p o r t e d  t h a t  d e c i s i o n  (E3, p 201- 

2 0 2 ) .  However,  t h a t  r e v i e w  a l s o  o c c a s i o n e d  i n  A p p e l l a n t ' s  mind  
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" t h a t  t h e  d e a t h  m i g h t  n o t  have been as s i m p l e  a s  i t  was s t a t e d ;  

t h a t  i t  d i d n ' t  come a s  a r e s u l t  of t h e  blow f r o m  t h e  hammer" (E3, 

p 2 0 2 ) .  A p p e l l a n t  t h e r e f o r e  " e n d e a v o r e d  t o  f i n d  o u t  i f  t h e r e  

were a n y  f a u l t s  i n  t h e  m e d i c a l  e x a m i n e r ' s  r e p o r t "  ( E 3 ,  p 202-  

2 0 3 ) ,  a n d  h e  c o n t a c t e d  D r .  J o e  D a v i s  o u t  t h e  Dade  C o u n t y  M e d i c a l  

E x a m i n e r ' s  O f f i c e  ( E 3 ,  p 2 0 3 ) .  A p p e l l a n t  s e n t  D a v i s  " a l l  t h e  

m a t e r i a l  i n  o r d e r  t o  go o v e r  i t  a n d  d e t e r m i n e  a n d  a d v i s e  me 

w h e t h e r  o r  n o t  t h e  r e s u l t  t h a t  was g i v e n  i n  t h e  M e d i c a l  

E x a m i n e r ' s  r e p o r t  was a c c u r a t e "  (E3, p 2 0 3 ) .  D a v i s  c o n f i r m e d  

t h a t  r e p o r t ' s  f i n d i n g s  t o  be a p p r o p r i a t e  a n d  p r o p e r  ( E 3 ,  p 2 0 4 ) .  

A p p e l l a n t  r e c a l l s  g o i n g  o v e r  i t  w i t h  D a v i s  " r a t h e r  i n  d e t a i l  

b e c a u s e  I was h o p i n g  t h e r e  wou ld  be s o m e t h i n g  i n  t h e r e "  ( i d ) .  A t  

t r i a l  A p p e l l a n t  " t r i e d  t o  make a s  much a s  I c o u l d  o u t  o f  t h e  f a c t  

t h a t  i t  t o o k  a l l  t h i s  t i m e  t o  b r i n g  a b o u t  h e r  d e a t h ,  b u t  I d i d n ' t  

h a v e  a m e d i c a l  w i t n e s s  I c o u l d  p u t  o n  t o  c o n t r a d i c t  w h a t  o c c u r r e d  

t h e r e "  (E3, p 2 0 ) .  A p p e l l a n t  g a v e  n o t h i n g  less  t h a n  h i s  f u l l  

a b i l i t y  i n  t h e  t r i a l  o f  A r n e r ' s  case (E3, p 2 1 1 ) .  S e e  t h e  j u r y  

a r g u m e n t  a t  t r i a l  (E2, X X I I I  p 4 2 2 6 - 4 2 4 0 ) .  

A p p e l l a n t  so  t e s t i f i e d  a s  w e l l  u n d e r  o a t h  a t  t h e  h e a r i n g  

b e f o r e  t h e  referee  o n  t h i s  i s sue  (R. 1 1 8 - 1 3 2 ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  R e f e r e e ' s  f i n d i n g  a n d  c o n c l u s i o n  

o n  t h i s  p o i n t  a t  p a r a g r a p h  IF' i n  h i s  Repor t  i s  n o t  s u p p o r t e d  i n  

f a c t  a n d  l a w ,  a n d  i s  r a t h e r  c o n t r a r y  t o  l a w .  See: STRICKLAND v 

WASHINGTON, 4 6 6  US 6 6 8 ,  8 0  L Ed2d 6 7 4  ( 1 9 8 4 ) ;  S T A T E  v A R N E R ,  

s u p r a ,  J. G l i c k s t e i n  d i s s e n t i n g .  [ A p p e l l a n t ' s  c o u n s e l  i s  

i n f o r m e d  b y  t h e  o f f i c e  o f  t h e  c l e r k  o f  t h e  c i r c u i t  c o u r t  t h a t  

A r n e r  h a s  r e c e n t l y  p l e a d  g u i l t y  t o  t h e  s e c o n d  d e g r e e  m u r d e r  o f  
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his w i f e ,  The ordar of judgmant . and plea colloquy shall be 

submitted t o  this Court by separate notice.]. 

POINT TWO ON APPEAL 

THE REFEREE ERRED FINDING IMPROPER CONDUCT BY 
APPELLANT/RESPONDENT RESPECTING THE MOTION TO 
SUPPRESS EVIDENCE MADE DURING THE TRIAL 

At paragraph 'GI in the Referee's Report the Referee finds 

significant fault with Appellant's challenge at trial to 

testimony respecting the entry by police of  the trunk of the 

vehicle. (Report, p 5-7). The situation developed a s  follows. 

A vehicle was found by the police backed into bushes of a 

street nearto a fence (E2, IV p 4 7 2 ,  4 7 4 ) .  The unconscious 

victim was carried out of the vehicle by the police to the rescue 

van (E2, IV p 435). A police identification technician, George 

Covaleski, arrived at the scene of the vehicle about that time, 

roped o f f  the area, and took pictures of the vehicle in question 

(E2, IV p 509-510). The state at trial had Covaleski identify 

various exhibits: 'A' ( p  511-12); 'B' ( p  512); 'C' (p 513); 'D' 

(id); 'E' (id); 'F' ( p  514); ' G '  (id); 'HI ( p  514-515); 'I' ( p  

514-15); 'J' ( p  5 1 5 ) ;  'K' ( p  519); 'MI ( p  516); 'N' (id); '0' 

(id); 'P' (id); 'Q' (517); 'R' ( p  517); I S '  (id); ' T '  (id); ' u '  

(id) 'V' (p 517-518); 'W' ( p  518); 'x' ( i d ) ' ;  'Y' (p 518); ' 2 '  

( p  518-19). (E2, IV p 51-52). The witness further identified 

state's exhibits 'AA', ' B B ' ,  and 'JJ' (E2, IV p 520-524). 

Signf icantly, State's Exhibit 'W' f o r  identification aforesaid 



was i d e n t i f i e d  as  "a picture of the dash and floorboard, f r o n t "  

(E2, I V  p 518). T h i s  e x h i b i t  was e v e n t u a l l y  a d m i t t e d  i n t o  

e v i d e n c e  a s  S t a t e ' s  E x h i b i t  ' 2 2 '  ( E 2 ,  I V  p 584). T o  t h i s  p o i n t  

no  p h o t o g r a p h  p u r p o r t e d  t o  d e p i c t  t h e  v e h i c l e s '  t r u n k ' s  i n t e r i o r  

o r  a n y  c o n t e n t s  t h e r e o f .  A p p e l l a n t  had  o b j e c t e d  t o  t h e s e  p h o t o s  

i n  a n y  e v e n t  f o r  " n o  p r o p e r  f o u n d a t i o n "  (E2, IV 581). 

I t  i s  t h e  f o r e g o i n g  ' e x h i b i t s '  a n d  p h o t o g r a p h s  t h a t  t h e  

c o u r t  p e r m i t t e d  t h e  s t a t e  t o  p u b l i s h  t o  t h e  j u r y  (E2, I V  p 5 9 9 ) .  

T h e r e a f t e r  a n o t h e r  t e c h n i c i a n ,  K i r k  W a t k i n s ,  t e s t i f i e d  t o  

h i s  d i s c o v e r y  o f  a 'hammer '  a t  t h e  a r ea  of  t h e  v e h i c l e  i n  t h e  

b r u s h  nea r  t h e  f e n c e  a t  a g o l f  c o u r s e  (E2, I V  p 602- 03,  607-09). 

H e  f u r t h e r  t e s t i f i e d  t o  p i c t u r e s  h e  t o o k  o f  t h e  v i c t i m  a t  t h e  

e m e r g e n c y  room ( E 2 ,  IV p 6 1 0 - 1 2 ) ,  a n d  t h e n  of p i c t u r e s  h e  t o o k  o f  

t h e  a f o r e s a i d  v e h i c l e  w h i c h  had by t h e n  been towed t o  t h e  p o l i c e  

compound (E2, I V  p 6 1 3 ) .  Of the v e h i c l e ' s  p i c t u r e s ,  the 

f o l l o w i n g  t e s t i m o n y  o c c u r r e d :  

A: I t h e n  p h o t o g r a p h e d  t h e  car  a g a i n ;  a g a i n  made a 
s e a r c h  o f  t h e  i n t e r i o r  t o  see i f  t h e r e  was a n y  t y p e  of  
e v i d e n c e  l e f t  w i t h i n .  A f t e r  t h a t  w a s  c o m p l e t e d ,  w e  
t h e n  p r o c e s s e d  t h e  i n t e r i o r  a n d  e x t e r i o r  of  t h i s  
v e h i c l e  for l i k e l y  f i n g e r p r i n t s .  

Q: D i r e c t i n g  y o u r  a t t e n t i o n  t o  * * * S t a t e ' s  E x h i b i t  
VV f o r  I d e n t i f i c a t i o n ,  d o  you r e c o g n i z e d  [ i t ] ?  

A :  Yes, t h i s  i s  t h e  l i c e n s e  n u m b e r  [ I  on  t h e  v e h i c l e  * 
* *. 
Q: S t a t e ' s  WW,  d o  you  r e c o g n i z e  t h a t ?  

A: T h e s e  a r e  t h e  i t e m s  t h a t  were i n  t h e  t r u n k  o f  t h e  
v e h i c l e ,  a s  we o p e n e d  t h e  t r u n k  

* * *  

Q: S t a t e ' s  [ X X I ?  

A: T h i s  is t h e  r i g h t  s i d e  of  t h e  t r u n k  - what  was 
i n s i d e  t h e r e  
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Q :  [ ]  S t a t e ' s  Y Y  f o r  Idenfication. 

A :  [ I  T h i s  i s  a n  o v e r a l l  s h o t  o f  t h e  p r e v i o u s  two,  
s h o w i n g  t h e  a r t i c l e s  i n  t h e  t r u n k  of  t h e  c a r .  

Q: S t a t e ' s  E x h i b i t  2 2 .  

A :  Same a g a i n ,  s h o w i n g  t h e  items i n  t h e  t r u n k .  

Q :  W i t h  r e g a r d  t o  t h e  i t e m s  i n  t h e  t r u n k ,  were y o u  
a b l e  t o  see a n y t h i n g  w i t h  a s i m i l a r  b r a n d  n a m e  t o  t h e  
hammer t h a t  y o u  l o c a t e d ?  

[ O b j e c t i o n  t o  l e a d i n g  , o v e r r u l e d ]  

A: T h e r e  was a t o o l  box w i t h  t h e  word  C r a f t s m a n  i n  t h e  
back. I t  i s  down i n  t h i s  s i d e  r i g h t  h e r e .  

( E 2 ,  IV p 61314-614).  T h e  c o u r t  r e c e i v e d  'WW' i n  e v i d e n c e  (E2, IV 

p 6 2 5 ) .  B u t  t h i s  p h o t o g r a p h  o f  p u r p o r t e d  ' i t e m s  i n  t h e  t r u n k  a s  

i t  was o p e n e d '  was n o t  p u b l i s h e d  t o  t h e  j u r y  p r i o r  t o  A p p e l l a n t  

mak ing  t h e  s u b j e c t  o r e  t e n u s  m o t i o n  t o  s u p p r e s s  (E2, I V  p 6 2 5  - V 

p 8211, a s  n e i t h e r  was a n y  s u c h  o t h e r  p h o t o g r a p h  

I t  was when D e t e c t i v e  B a r r y  Lombard b e g a n  t o  t e s t i f y  t h a t  

h e  "was d i r e c t e d  t o  g a i n  e n t r y  t o  t h e  t r u n k  of  t h a t  v e h i c l e "  ( E 2 ,  

V p 8 2 1 )  t h a t  A p p e l l a n t  d r e w  i ssue  w i t h  t h e  p o l i c e  " u n l o c k i n g  of 

t h e  t r u n k ' '  a n d  t h e i r  a u t h o r i t y  t o  d o  s o  (E2, V p 8 2 1- 8 2 5 ,  8 5 0 ;  VI 

p 8 5 3 - 8 6 6 ) .  A p p e l l a n t  moved t o  s t r i k e  a n y  p h o t o g r a p h s  o r  

t e s t i m o n y  r e s p e c t i n g  t h e  c o n t e n t s  of  t h e  t r u n k  when t h e  p o l i c e  

g a i n e d  e n t r y  t h e r e t o ,  i n c l u d i n g  upon h i s  ' n o  f o u n d a t i o n '  

o b j e c t i o n  o r i g i n a l l y  made  ( i d ) .  T h e  s t a t e  c o n c e d e d  t h a t  i t  d i d  

n o t  l i s t  t h e  c o n t e n t s  o f  t h e  t r u n k  i n  i t s  d i s c o v e r y  a n s w e r  ( E 2 ,  

VI p 8 6 3 - 6 5 )  I a n d  t h a t  i t  d i d  n o t  i n t e n d  t o  u s e  t h e  c o n t e n t s  o f  

t h e  t r u n k  ( E 2 ,  V p 8 2 3 )  b u t  r a t h e r  " [ J l u s t  p h o t o g r a p h s "  (E2, VI p 

8 6 5 ) .  T h e  t r i a l  j u d g e  was p e r s u a d e d  t h a t  t h e  m o t i o n  a s  

a r t i c u l a t e d  a n d  upon t h e  a u t h o r i t i e s  p r e s e n t e d  was w e l l  f o u n d e d  
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(E2, VI p 8 6 5 - 6 6 ) ,  and that Appellant's 'improper f o u n d a t i o n '  

o b j e c t i o n  h a d  b e e n  c o r r e c t  (E2, VI p 8 6 6 ) .  However,  b e c a u s e  t h e  

' p i c t u r e s '  were a l r e a d y  i n  e v i d e n c e ,  a n d  n o t w i t h s t a n d i n g  

A p p e l l a n t ' s  m o t i o n  t o  s t r i k e  same f rom e v i d e n c e ,  a n d  a l t h o u g h  t h e  

c o u r t  was " n o t  sure  t h e  j u r y  saw t h o s e " ,  t h e  j u d g e  d e n i e d  t h e  

m o t i o n  t o  s u p p r e s s  a n d  m o t i o n  t o  s t r i k e  (E2, V I  p 8 6 5 - 6 6 ) .  

I n  f a c t  a s  s t a t e d  t h e  j u r y  had n o t  y e t  s e e n  t h e  p h o t o g r a p h s  

o f  t h e  t r u n k ' s  i n t e r i o r ,  o r  i t s  c o n t e n t s ;  p a r t i c u l a r y  o f  when t h e  

p o l i c e  i n i t i a l l y  g a i n e d  e n t r y  t h e r e i n .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  s u p p r e s s i o n  i ssue  was n o t  

s i g n i f i c a n t  i n  t h e  c i r c u m s t a n c e s  o f  t h e  c l i e n t  A r n e r ' s  case.  

F i r s t ,  e v e n  i f  t h e  c l i e n t  was t h e  sole owner  o f  t h a t  v e h i c l e  

[ a l t h o u g h  A r n e r  h i m s e l f  t e s t i f i e d  t h a t  when h e  awoke i n  t h e  

m o r n i n g  t o  f i n d  h i s  w i f e  n o t  i n  b e d  w i t h  h im h e  l o o k e d  o u t s i d e  

a n d  t h e  v i c t i m ' s  " car  w a s n ' t  o u t  i n  f r o n t "  ( E 2 ,  XX p 3 6 6 0 )  b u t  

h i s  own v e h i c l e  was (E2, X X  p 366111, t h e  f a c t  t h a t  h e  h a d  

a l l o w e d  a n o t h e r  ( i . e .  h i s  w i f e / v i c t i m )  t o  e x c l u s i v e l y  p o s s e s s  i t  

v i t i a t e d  a n y  r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y  h e  may h a v e  h a d ,  

a n d  t h e r e f o r e  t o o  h i s  s t a n d i n g  t o  c h a l l e n g e  t h e  p o l i c e  s e a r c h  o r  

i n v e n t o r y  o f  t h a t  v e h i c l e .  S T A T E  v .  C R I B B S ,  4 0 6  So2d 1 2 9 5 ,  1 2 9 6  

( 2 D C A  1 9 8 1 ) .  Cf STATE v S I N G L E T O N ,  1 7  FLW S 1 6 6  ( F l a  1 9 9 2 ) .  

S e c o n d ,  t h e  w i f e / v i c t i m ,  a s  t h e  o b v i o u s  p o s s e s s o r  o f  t h e  v e h i c l e  

i s  t h e  p a r t y  whom t h e  p o l i c e  a t  t h e  t i m e  were r e q u i r e d  t o  a d v i s e  

o f  t h e  " r i g h t  t o  p r o v i d e  a n  a l t e r n a t e  t o  impoundment b e f o r e  a n  

i n v e n t o r y  s e a r c h  may be p e r f o r m e d " .  BOND v STATE, 4 3 1  So2d 3 4 3  

(2DCA 1 9 8 3 ) ,  c i t i n g  M I L L E R  v S T A T E ,  4 0 3  So2d 1 3 0 7  ( F l a  1981) 

T h i r d ,  t h e  p o l i c e ,  i n v e s t i g a t i n g  t h e  scene of  a n  a p p a r e n t  
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attempted murder whereat w i t h i n  t h e  v e h i c l e  t h e  v i c t i m  was 

s i t u a t e d ,  m a n i f e s t l y  were a u t h o r i z e d  t o  t a k e  t h a t  v e h i c l e  i n t o  

p r o t e c t i v e  c u s t o d y  t h e r e f o r .  S e e ,  D I L Y A R D  v S T A T E ,  4 4 4  So2d 5 7 7  

(5DCA 1 9 8 4 )  ("when p o l i c e  a r e  a u t h o r i z e d  t o  t a k e  a car  i n t o  

p r o t e c t i v e  c u s t o d y  a n  i n v e n t o r y  s e a r c h '  is p e r m i t t e d " )  . I n  

c i r c u m s t a n c e s  i n v o l v i n g  t h e  p o l i c e  w i t h  t h e  s u b j e c t  v e h i c l e  

c o n t a i n i n g  t h e  c r i t i c a l l y  i n j u r e d  w i f e / v i c t i m  o f  t h e  c l i e n t ,  

a r n e r ,  " e x i g e n t  c i r c u m s t a n c e s  [ w e r e ]  n o t  r e q u i r e d  t o  j u s t i f y  [ a ]  

war ran t l e s s  t r u n k  s e a r c h " .  S T A T E  v L A N D R Y ,  459 So2d 4 2 8 ,  4 2 9  

(1DCA 1984) , c i t i n g  FLORIDA v MEYERS, 8 0  L.Ed2d. 3 8 1  ( 1 9 8 4 ) .  I t  

o u g h t  n o t  b e  p resumed  t h a t  t h e  w i f e  ( b e i n g  r e n d e r e d  u n c o n s i o u s  by 

t h e  a c t i o n s  o f  a n  a s s a i l a n t )  s h a l l  h a v e  w i t h h e l d  h e r  c o n s e n t  f o r  

p o l i c e  t o  s e a r c h  t h a t  v e h i c l e  p o s s e s s e d  by h e r s e l f  a n d  c o m p r i s i n g  

a p a r t  o f  t h e  scene of  t h e  crime w h e r e i n  s h e  was t h e  c r i t i c a l l y  

i n j u r e d  v i c t i m .  Compare:  B E R N O V I C H  v STATE, 2 7 2  So2d 505 ( F l a  

1 9 7 3 )  ( w h e r e  t h e  d e f e n d a n t  g a v e  h i s  w i f e  h i s  car  t o  d r i v e ,  a n d  

t h e  w i f e  p r e s e n t s  t h e  c a r  a n d  i t s  c o n t e n t s  t o  p o l i c e  t o  s e a r c h ,  

h e l d  p r o p e r  c o n s e n s u a l  s e a r c h ) .  I n  a n y  e v e n t  i t  i s  i n e v i t a b l e  

t h a t  t h e  p o l i c e  s h a l l  h a v e  g a i n e d  e n t r y  t o  t h e  t r u n k  o f  t h a t  

v e h i c l e  a n d  d e t e r m i n e d  i t s  a p p e a r a n c e  a n d  c o n t e n t s .  M o r e o v e r ,  

t h e  v e h i c l e ' s  t r u n k  a n d  i t s  c o n t e n t s  i n  no way p r e j u d i c e d  t h e  

d e f e n s e  o f  t h e  c l i e n t  A r n e r .  P l a i n l y ,  A r n e r ' s  d e f e n s e  was t h a t  

h e  d i d  n o t  commit  t h e  crime a g a i n s t  h i s  w i f e  b u t  t h a t  someone 

e l s e  d i d .  ( E x h i b i t  2 ) .  The f a c t  t h a t  a hammer i n  t h e  car  w a s  

used  a s  t h e  means  o f  c o m m i s s i o n  o f  t h a t  crime i n  no way 

u n d e r m i n e d  t h a t  t h e o r y  o f  d e f e n s e  o n  b e h a l f  of  A r n e r .  I t  s i m p l y  

was n o t  " v e r y  i m p o r t a n t  [ I  t h a t  a t o o l  c h e s t  was f o u n d  by t h e  
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pol ice  i n  t h e  trunk of [ t h e ]  vehicle'' ( R e p o r t ,  p 6 ) .  No 

" damaging  i n f e r e n c e s  [ I  m i g h t  be  d rawn f rom l i n k i n g  t h e  t o o l  

c h e s t  a n d  hammer" ( i d ) .  A r n e r  i n  f a c t  o p e n l y  t e s t i f i e d  h e  had 

r e c e n t l y  worked on  t h e  v e h i c l e ' s  a l t e r n a t o r  a n d  u s e d  a hammer 

t h e r e f o r ,  w h i c h  hammer h e  t h r e w  i n t o  t h e  p a s s e n g e r  c o m p a r t m e n t  o f  

t h e  c a r  r a t h e r  t h a n  t h e  a l r e a d y - c l o s e d  t r u n k  (E2, X X I  p 3824- 28 ,  

3 8 9 0- 9 4 ) .  C l e a r l y ,  i n  no  way d i d  t h e  p h o t o g r a p h  o f  t h e  t r u n k  

impair  t h a t  t e s t i m o n y  o r  impeach  same; t h e  f a c t  t h a t  t h e  hammer 

was a c c e s s i b l e  t o  a n y o n e ,  a n d  n o t  n e c e s s a r i l y  t o  someone w i t h  

p e c u l i a r  access  t o  t h e  v e h i c l e  i n  q u e s t i o n ,  when A r n e r ' s  w i f e  was 

a t t a c k e d  r e m a i n e d  u n c o n t r o v e r t e d ,  

A p p e l l a n t  s u b m i t s  t h a t  t h e  ' s u p p r e s s i o n  i s sue '  is no g r o u n d  

t o  a s s i g n  m i s c o n d u c t  t o  h im.  I n  t h e  c i r c u m s t a n c e s  o f  ALneT'S 

case i t  was commendable  t h a t  A p p e l l a n t  was a b l e  t o  p e r s u a d e  t h e  

j u d g e  a t  a l l  t h a t  a m e r i t o r i o u s  ' s e a r c h  a n d  s e i z u r e '  i s sue  

e x i s t e d  of  t h e  t r u n k  of  t h e  v e h i c l e .  And A p p e l l a n t ' s  r esor t  t o  

a m o t i o n  t o  s t r i k e  a n y  p h o t o g r a p h s  t h e r e t o f o r e  ' a d m i t t e d  i n  

e v i d e n c e '  was a p p r o p r i a t e  i n  o r d e r  t o  p r e s e r v e  t h e  i n t e g r i t y  o f  

t h e  i s s u e  s o  r e c o g n i z e d .  S e e  : F L O R I D A  J U R I S P R U D E N C E  2 d ,  

App.Rev. s e c t i o n  1 0 0 ,  E v i d .  s e c t i o n  558 ,  T r i a l  s e c t i o n s  5 0 ,  54- 

5 7 ;  THOMPSON v STATE, 46  So 842 (1908); DANSON v STATE, 5 6  So 6 7 7  

( 1 9 1 1 ) .  At a n y  r a t e ,  t h e  e f f e c t  o f  t h e  p o i n t  was h a r m l e s s  i f  

e r r o r  a t  a l l  

The R e f e r e e  e r r e d  f i n d i n g  f a u l t  a g a i n s t  A p p e l l a n t  upon t h i s  

i s s u e .  ( R .  15- 39)  
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POINT THREE ON APPEAL 

THE REFEREE E R R E D  R E L Y I N G  UPON THAT THE 
EXISTENCE V E L  N O N  O F  A FENCE I N J U R E D  
APPELLANT/RESPONDENT'S CLIENT'S CASE A N D  THAT 
APPELLANT/RESPONDENT FAILED T O  DISCOVER THAT 
A D E P I C T E D  FENCE WAS ERECTED SUBSEQUENT TO 
T H E  ALLEGED C R I M E  

The Referee 's  Repor t  a t  i t s  p a r a g r a p h  'H' a s s i g n s  t h a t  

A p p e l l a n t / R e s p o n d e n t  " f a i l e d  t o  d i s c o v e r  t h a t  a f e n c e  s u r r o u n d i n g  

t h e  scene of  t h e  a l l e g e d  crime, w h i c h  f e n c e ,  i n j u r i o u s  t o  h i s  

c l i e n t ' s  d e f e n s e  a n d  d e m o n s t r a t e d  t o  t h e  j u r y  b y  t h e  s t a t e ,  b y  

p h o t o g r a p h ,  was n o t  e r e c t e d  u n t i l  o v e r  a y e a r  a f t e r  t h e  a l l e g e d  

cr i m e "  . ( R e p o r t ,  p 7 - 9 ) .  T h i s  ' f i n d i n g '  i s  s i m p l y  n o t  

s u b s t a n t i a t e d  b y  t h e  r e c o r d .  

It i s  n o t  t r u e  t h a t  " t h e  s t a t e  i n t r o d u c e d  i n t o  e v i d e n c e  a 

p h o t o g r a p h  of  a f e n c e  s u r r o u n d i n g  t h e  scene" ( R e p o r t ,  p 8 ) .  The 

f o l l o w i n g  is t h e  a c t u a l  t e s t i m o n y  a t  t h e  t r i a l  b e i n g  r e f e r r e d  t o :  

Q [STATE]: From t h e  s p o t  w h e r e  t h e  ca r  was l o c a t e d ,  d o  
you  know w h e t h e r  o r  n o t  a p e r s o n  c o u l d  go a s  t h e  crow 
f l i e s  d i r e c t l y  a c r o s s ?  

A [WITNESS, C a s t i g l i o n e l :  T h e y ' d  h a v e  t o  jump o v e r  a 
f e n c e  a n d  f o r g e  a cana l  

Q: I ask you t o  l o o k  a t  S t a t e ' s  2 i n  e v i d e n c e .  D o  you  
see t h e  f e n c e  a n d  f e n c e  p o s t  t h e r e ?  

A: T h e r e  is  a f e n c e ;  y e s ,  s i r .  

Q :  And t h e  f o l i a g e ?  

A: And t h e  f o l i a g e ,  a n d  t h a t ' s  c l e a r  i n  t h e  p h o t o g r a p h  
t h a t  t h e r e  i s  a f e n c e  t h e r e  

( E 2 ,  XV p 2 8 1 7- 1 8 ) .  The s a i d  " S t a t e ' s  2 i n  e v i d e n c e "  had been 

i t s  e x h i b i t  "BB f o r  I d e n t i f i c a t i o n " .  (E2 ,  I V  p 5 8 3 ) .  E x h i b i t  

"BB" was d e s c r i b e d  a s  a p h o t o g r a p h  t a k e n  t h e  same d a y  A r n e r ' s  
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v i c t i m - w i f e  was found and it d e p i c t e d  o f f i c e r  W a t k i n s  p o i n t i n g  t o  

a ' hammer '  h e  f o u n d  i n  t h e  a r e a  o f  t h e  v e h i c l e  a n d  a ' f e n c e '  was 

p e r c e i v a b l e  i n  t h e  f o l i a g e  a t  t h a t  p a r t i c u l a r  l o c a t i o n .  (E2, IV 

p 5 2 1 ) .  T h e r e  i s  s i m p l y  n o  t e s t i m o n y  a b o u t  ''a f e n c e  s u r r o u n d i n g  

t h e  s c e n e "  a s  t h e  R e f e r e e  p u r p o r t s  t o  f i n d  ( R e p o r t ,  p 8 ) .  

I m p o r t a n t l y ,  t h e  p r o s e c u t o r  a l s o  t e s t i f i e d  a t  t h e  3 . 8 5 0  h e a r i n g  

t h a t  t h e  s u b j e c t  p h o t o g r a p h  was t a k e n  t h e  same d a y  a s  t h e  v i c t i m  

was d i s c o v e r e d  i n  t h e  v e h i c l e  a t  t h e  l o c a t i o n  t h e  p h o t o g r a p h  

d e p i c t s  ( E 3 ,  p 2 5 2 ) .  T h e r e  is no  t e s t i m o n y  a t  t r i a l  w h i c h  

d e p e n d e d  upon a p h o t o g r a p h  o f  a f e n c e  e r e c t e d  a f t e r  t h e  a l l e g e d  

e v e n t ;  a n d  t h e  Referee is  s o r e l y  m i s t a k e n  t o  f i n d  t h a t  "Mr. 

H u t t o n  w o u l d  h a v e  t e s t i f i e d ,  a s  h e  d i d  a t  t h e  R u l e  3 . 8 5 0  h e a r i n g ,  

t h a t  t h e  f e n c e  d e m o n s t r a t e d  i n  t h e  s t a t e ' s  p h o t o g r a p h  w a s  n o t  

e r e c t e d  u n t i l  n e a r l y  a y e a r  a n d  a h a l f  a f t e r  t h e  i n c i d e n t  i n  

q u e s t i o n "  ( R e p o r t ,  p 9 ) .  H u t t o n  m e r e l y  t e s t i f i e d  a b o u t  a p e r m i t  

f o r  f e n c i n g  i n  t h e r e t o f o r e  u n f e n c e d  p o r t i o n s  o f  t h e  g o l f  c o u r s e  

w h i c h  i s s u e d  o v e r  a y e a r  a f t e r  the i n c i d e n t  i n  q u e s t i o n  (E3, p 

68). H u t t o n  i n  f a c t  c o n f i r m e d  t h a t  t h e  ' f e n c e '  d e p i c t e d  i n  t h e  

s a i d  p h o t o g r a p h  was e x t a n t  a t  t h e  t i m e  o f  t h e  i n c i d e n t  (E3, p 68-  

7 0 ) .  Nowhere i n  h i s  t e s t i m o n y  a t  t h e  3 . 8 5 0  h e a r i n g  d o e s  h e  

r e p r e s e n t  w h a t  t h e  R e f e r e e  s a y s  h e  would h a v e  t e s t i f i e d  t o  (E3, p 

6 1 ,  6 5 - 7 0 ) .  A p p e l l a n t ' s  c r o s s - e x a m i n a t i o n  of  C a s t i g l i o n e  a t  

t r i a l  n e g a t e d  t h a t  t h a t  w i t n e s s  was f a m i l i a r  w i t h  t h e  ' f e n c e '  

a r r a n g e m e n t  t h e n  (E2, XV p 2819-23). a n d  A r n e r ' s  t e s t i m o n y  a t  

t r i a l  r e s p e c t i n g  t h e  ' f e n c e '  a r r a n g e m e n t  a t  t h e  r e l e v a n t  t i m e  

w e n t  u n c o n t r o v e r t e d  (E2, X X I  p 3 8 2 0 - 2 1 ) .  T h e  s t a t e  e v e n  o b j e c t e d  

t o  a n y  ' n e w  f e n c e '  t e s t i m o n y  b e i n g  s u g g e s t e d  ( i d ) .  R e s p e c t i n g  

2 8  



t h e  s t a t e ' s  c l o s i n g  a r g u m e n t ,  t h e  p r o s e c u t o r  'suggested' a n  

a r g u m e n t  a s  t o  t h e  f e n c e  a n d  made r e p r e s e n t a t i o n s  e n t i r e l y  

w i t h o u t  r e c o r d  s u p p o r t  ( e . g .  t h a t  t h e  g o l f  c o u r s e  was n o t  open 

between 10:00PM a n d  6:DOAM) i n  d o i n g  so  (E2, X X I I  p 4 1 7 4 - 7 5 ) .  I n  

h i s  c l o s i n g ,  A p p e l l a n t  p o i n t e d  o u t  t h e  d e a r t h  o f  e v i d e n c e  t o  

s u p p o r t  t h e  s t a t e ' s  p o s i t i o n  i n  t h a t  r e g a r d ,  a n d  how A r n e r ' s  

t e s t i m o n y  s t o o d  u n c o n t r o v e r t e d  t h e r e o n  ( E 2 ,  X X I I I  p 4 2 7 1 - 7 2 ) .  The 

R e f e r e e ' s  f i n d i n g s  a r e  c l e a r l y  e r r o n e o u s  a n d  l a c k  e v i d e n t i a r y  

s u p p o r t .  THE F L O R I D A  BAR v HOOPER, 507 So2d 1 0 7 8  ( F l a  1 9 8 7 )  

A p p e l l a n t  f u r t h e r  s u b m i t s  t h a t  t h e  ' f e n c e '  issue was n o t  

i m p o r t a n t  i n  a n y  e v e n t .  The a p p a r e n t  s c e n e  o f  t h e  crime was t h e  

a u t o m o b i l e ,  a n d  n o t h i n g  i n d i c a t e d  t h a t  t h e  a s s a u l t  o c c u r r e d  

o t h e r w i s e  t h a n  t h e r e i n  a n d  p o s s i b l y  e l s e w h e r e  t h a n  t h e  p l a c e  

w h e r e  t h e  v e h i c l e  was d i s c o v e r e d  by p o l i c e .  T h e r e f o r e ,  no  

i m p e r a t i v e  e x i s t e d  t h a t  t h e  g o l f  c o u r s e  h a v e  b e e n  t r a v e r s e d  t o  

a r r i v e  a t  a n y  o t h e r  p a r t i c u l a r  l o c a t i o n  a f t e r  d e p o s i t i n g  t h e  

v e h i c l e  w i t h  t h e  v i c t i m  a t  t h a t  p l ace .  N o t h i n g  p r e c l u d e d  t h e  

a c t u a l  p e r p e t r a t o r  f r o m  l e a v i n g  t h e  scene o t h e r w i s e  t h a n  " a s  t h e  

crow f l i e s "  Many p o s s i b l e  a l t e r n a t i v e  s c e n a r i o s  a r e  r e a s o n a b l e  

w i t h o u t  n e c e s s i t y  t o  t r a v e r s e  f e n c e s  a n d  c a n a l s ,  o r  e v e n  g o l f  

c o u r s e s .  T h e r e f o r e ,  t h e  p o i n t  was of  h a r m l e s s  s i g n i f i c a n c e ,  i f  

s i g n i f i c a n t  a t  a l l  i n  t h e  c i r c u m s t a n c e s  of  t h e  c a s e .  

The Referee e r r e d  r e l y i n g  on  t h i s  p o i n t  a g a i n s t  

A p p e l l a n t / R e s p o n d e n t .  (R. 3 9 - 5 0 ) .  



POINT FOUR ON APPEAL 

T H E  R E F E R E E  E R R E D  FINDING THAT 
APPELLANT/RESPONDENT FAILED TO PRESENT A 
C R I T I C A L  TAPE R E C O R D I N G  T O  IMPEACH A W I T N E S S  
A N D  I N  R E L Y I N G  T H E R E O N  T O  INFER MISCONDUCT BY 
A P P E L L A N T / R E S P O N D E N T  

The  R e f e r e e  a t  p a r a g r a p h  'I' i n  t h e  Repor t  f i n d s  t h a t  

A p p e l l a n t  " f a i l e d  t o  p r e s e n t  a c r i t i c a l  t a p e  r e c o r d i n g  t o  i m p e a c h  

a p r o s e c u t i o n  w i t n e s s  o r  t o  r e c a l l  s u c h  w i t n e s s  f o r  s u c h  p u r p o s e s  

o f  p r e s e n t i n g  s u c h  t a p e  r e c o r d i n g ,  t h e  e x i s t e n c e  of w h i c h  t a p e  

r e c o r d i n g  was known b y  a n d  a v a i l a b l e  t o  r e s p o n d e n t " .  (Report, p 

9 - 1 0 ) .  T h e  w i t n e s s  a s  t o  w h i c h  t h i s  p o i n t  r e l a t e s  i s  V a l e r i e  

Wade. T h i s  w i t n e s s  was e x t e n s i v e l y  c r o s s - e x a m i n e d  a n d  i m p e a c h e d  

b y  A p p e l l a n t  a t  t h e  t r i a l  ( E 2 ,  I X  p 1 5 9 8 - 1 6 4 1 ;  X p 1 6 4 2- 1 8 4 0 ;  X I  p 

1 8 4 3- 1 9 1 9 ,  2 0 3 3 - 2 0 4 0 ;  X I I  p 2 0 4 3 - 2 0 8 6 )  . 
I n i t i a l l y  t h e  Referee a t  p a r a g r a p h  ' I ( i ) '  i n  t h e  R e p o r t  

i n f e r s  a g a i n s t  A p p e l l a n t  f o r  h i s  n o t  t a k i n g  a d e p o s i t i o n  o f  Wade 

p r i o r  t o  t r i a l .  A s t a t e m e n t  by  c o u n s e l  t a k e n  e n t i r e l y  o u t  o f  

c o n t e x t  i s  r e l i e d  upon a s  i l l u s t r a t i v e  o f  t h e  " i m p l i c a t i o n s  

a t t a c h i n g "  t o  t h a t  ' o m i s s i o n ' .  I m p o r t a n t l y ,  e v e n  t h e  a t t o r n e y  

( B r o n i s )  who was u s e d  a s  a w i t n e s s  b y  A r n e r  a t  t h e  3 .850 h e a r i n g  

a d m i t t e d  t h a t  h e  " p r o b a b l y  w o u l d n ' t  h a v e  t a k e n  h e r  d e p o s i t i o n  

e i t h e r  s i n c e  [ t h e r e  w a s ]  e n o u g h  t h e r e  n o t  t o  n e e d  t o "  ( E 3 ,  p 

1 5 2 1 ,  m e a n i n g  t h a t  wade  h a d  g i v e n  s o  many c o n f l i c t i n g  s t a t emen t s  

t h a t  h e r  e s s e n t i a l  i m p e a c h m e n t  was a s s u r e d .  ( E 2 ,  X p 1 8 3 2 ) "  

T h e  a t t o r n e y  B r o n i s ,  m o r e o v e r ,  s o  t e s t i f i e d  e v e n  t h o u g h  h e  h a d  

e a r l i e r  sworn h e  " a l w a y s "  t o o k  d e p o s i t i o n s  o f  " a l l  w i t n e s s e s "  i n  

a case ( E 3 ,  p 1 3 0 ) .  S e e ,  BLATCH V S T A T E ,  495 S02d 1 2 0 3  ( 4 D C A  
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1 9 8 6 ) .  It is in the context of t h a t  witness's repeated change of 

t e s t i m o n i e s  f r o m  s t a t e m e n t  t o  s ta tement  t h a t  t h e  l a n g u a g e  q u o t e d  

of  A p p e l l a n t  b y  t h e  R e f e r e e  h a s  s i g n i f i c a n c e ;  a n d  t h a t  c o l l o q u y  

h a s  no  r e f e r e n c e  t o  A p p e l l a n t  n o t  knowing  w h a t  Wade had s w o r n  t o  

i n  o r d e r  t o  e f f e c t i v e l y  i m p e a c h  h e r  a t  t r i a l ,  a s  h e  d i d .  

T h e  R e f e r e e  a t  p a r a g r a p h  ' I ( i 1 ) '  i n  t h e  R e p o r t  f i n d s  t h a t  

A p p e l l a n t  "made n o  a t t e m p t  w h a t e v e r  t o  i n t r o d u c e  t h e  t a p e  d u r i n g  

h i s  CLOSS e x a m i n a t i o n  o f  [ w a d e ]  o r  t o  p l a y  same t o  t h e  j u r y " .  

However ,  t h i s  f i n d i n g  i s  t o t a l l y  a g a i n s t  t h e  r e c o r d .  A t  t h e  

1 r i a l  A p p e l l a n t  p r e s e n t e d  a t a p e  r e c o r d i n g  a f  W a d e ' s  e x c u l p a t o r y  

( o f  A r n e r )  r e c a n t a t i o n  o f  h e r  p r i o r  s w o r n  i n c u l p a t o r y  ( o f  A r n e r )  

a l l e g a t i o n s  a s  ' d e f e n s e  e x h i b i t  B ' ,  a s k e d  Wade t o  i d e n t i f y  i t ,  

b u t  w h i c h  Wade i n i t i a l l y  c o u l d  n o t  d o  (E2, I X  p 1608-09). [Wade 

had o r i g i n a l l y  g i v e n  t h e  p r o s e c u t i o n  a s w o r n  s t a t e m e n t  

i n c u l p a t i n g  A r n e r  i n  h i s  w i f e ' s  m u r d e r  a n d  upon w h i c h  t h e  

I n d i c t m e n t  was f o u n d e d ;  s h e  t h e n  r e c a n t e d ,  s a y i n g  s h e  l i e d ,  a n d  

t h e  cause a b a t e d ;  a n d  s h e  t h e n  r e c a n t e d  her  r e c a n t a t i o n  a n d  t h e  

cause  was r e s u r r e c t e d ,  p r o g r e s s i n g  t h e n  t o  t h e  t r i a l ] .  s h o r t l y  

t h e r e a f t e r ,  w i t h  t h e  j u r y  a b s e n t ,  t h e  t a p e  was p u b l i s h e d  t o  Wade 

a n d  s h e  t h e n  i d e n t i f i e d  i t s  a c c u r a c y ,  e t c .  (E2, x p 1 6 9 3 - 1 7 1 1 ) .  

T h e  s t a t e  o b j e c t e d  t o  i t s  a d m i s s i b i l i t y  a t  a l l  (E2, X p 1 6 9 3 -  

1 7 1 1 ;  XI p 1 8 4 6 ,  1 8 4 9 - 5 0 ) .  I m p o r t a n t l y ,  d u r i n g  t h e  e n s u i n g  

c r o s s - e x a m i n a t i o n  of Wade s h e  a d m i t t e d  t h a t  t h e  s u b j e c t  t a p e  

r e c o r d i n g  w o u l d  r e f l e c t  h e r  ' c o n v i n c i n g  t o n e  a n d  d e m e a n o r  s h e  

p r e s e n t e d  t o  t h e  a t t o r n e y  R o b b i n s  ( A r n e r ' s  o r i g i n a l  a t t o r n e y  who 

a c c o m p l i s h e d  t h e  t a p e  o f  Wade) t h u s  m a s k i n g  f r o m  him t h e  a c t u a l  

f e a r  c o m p e l l i n g  her t o  make  t h a t  r e c a n t a t i o n ;  i . e .  t h a t  t h e  t a p e  
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would r e f l e c t  she  was calm and w i l l i n g  i n  h e r  r e c a n t a t i o n  of h e r  

o r i g i n a l  a c c u s a t i o n s  a g a i n s t  A r n e r  i n  t h e  m u r d e r  of  h i s  w i f e .  

( E 2 ,  p XI 1 8 9 2 ,  1 9 1 1 ,  1 9 2 2 ) .  A p p e l l a n t  made e x t e n s i v e  a r g u m e n t  

f o r  t h e  t a p e ' s  a d m i s s i b i l i t y  i n  o r d e r  t o  r e f l e c t  Wade ' s  t o n e  a n d  

demeanor  a t  t h a t  t i m e  t o  b e  o t h e r  t h a n  e v i n c i n g  t h e  ' f r i g h t '  

w h i c h  s h e  m a i n t a i n e d  a t  t r i a l  m o t i v a t e d  h e r  t o  g i v e  t h a t  t a p e d  

a c c o u n t .  (E2, XVIIL 3 3 1 1 - 3 3 3 2 ) .  A t  o n e  p o i n t  t h e  t r i a l  cour t .  

s i d e d  w i t h  A p p e l l a n t  (E2, X V I I I  p 3 3 2 3 )  b u t  t h e n  changed  i t s  

p o s i t i o n  ( E 2 ,  X V I I I  p 3 3 2 7 ,  3 3 3 1 ) .  A p p e l l a n t  t o o  p r e s e n t e d  t h e  

a t t o r n e y  R o b b i n s  a s  a d e f e n s e  w i t n e s s  t o  f u r t h e r  i d e n t i f y  t h e  

t a p e  r e c o r d i n g  (E2, XVIII 3355- 56)  

The R e f e r e e ' s  f i n d i n g  a f o r e s a i d  is  w i t h o u t  a n y  r e c o r d  

s u p p o r t .  P l a i n l y  A p p e l l a n t  d i d  a t t e m p t  t o  h a v e  t h e  t a p e  

r e c o r d i n g  a d m i t t e d  f o r  t h e  purpose  of  r e f l e c t i n g  t h e  w i t n e s s ' s  

t o n e  a n d  demeanor  c o n t r a r y  t o  t h e  s u g g e s t i o n  a t  t r i a l  t h a t  s h e  

was I f r i g h t e n e d '  d u r i n g  t h a t  t a p i n g .  However,  t h e  f u r t h e r  

f i n d i n g  t h a t  t h e  a d m i s s i o n  o f  t h i s  t a p e  was " c r i t i c a l "  i s  a l s o  

w i t h o u t  r e c o r d  s u p p o r t .  wade h e r s e l f  v e r i l y  t e s t i f i e d  t h a t  s h e  

was ' c o n v i n c i n g '  o n  t h e  t a p e  a n d  t h a t  t h e  ' f r i g h t '  would n o t  be 

r e f l e c t e d  t h e r e o n .  The t a p e  i t s e l f  t h u s  s h a l l  h a v e  been m e r e l y  

c u m u l a t i v e  a t  best .  S e e ,  A R N E R  v S T A T E ,  459 So2d 1 1 3 6  (4DCA 

1 9 8 4 ) .  M o r e o v e r ,  i t  i s  s u b m i t t e d  t h a t  A p p e l l a n t  l a i d  a 

s u f f i c i e n t  p r e d i c a t e  t o  s u p p o r t  t h e  a d m i s s i o n  o f  t h e  t a p e  i n t o  

e v i d e n c e ,  a n d  t h a t  t h e  t r i a l  c o u r t  s i m p l y  c o m m i t t e d  l e g a l  e r r o r  

( a l b e i t  p r o b a b l y  h a r m l e s s  because ,  f o r  e x a m p l e ,  t h e  t a p e  would be 

m e r e l y  c u m u l a t i v e )  when i t  d e n i e d  a d m i s s i o n .  S e e ,  F.S.  

90.614(2); W R I G H T  V S T A T E ,  427 So2D 3 2 6  (3DCA 1 9 8 3 ) ;  N I C K L E S  v 
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STATE, 1 0 6  So 4 7 9  ( 1 9 2 5 ) ;  STEWARD V STATE, 50 S~-642;C1909)i--But 

see A R N E R  v S T A T E ,  s u p r a .  Compare KIMBLE v STATE, 537 So2d 1 0 9 4  

(2DCA 1 9 8 9 )  1 4  FLW 288 

I t  was e r r o r  f o r  t h e  R e f e r e e  t o  a s s i g n  m i s c o n d u c t  t o  

A p p e l l a n t / R e s p o n d e n t  on  t h i s  p o i n t .  (R. 50-64) 

P O I N T  F I V E  O N  APPEAL 

THE REFEREE E R R E D  FINDING T H E  
APPELLANT/RESPONDENT FA1 LED T O  BECOME 
FAMILIAR W I T H  OR K N O W  THE PHYSICAL EVIDENCE 
I N  T H E  CASE A N D  INFERRING MISCONDUCT BY 
APPELLANT/RESPONDENT THEREON 

The R e f e r e e  a t  t h e  R e p o r t ' s  p a r a g r a p h  'J' f i n d s  t h a  

A p p e l l a n t  " f a i l e d  t o  become f a m i l i a r  w i t h  o r  know t h e  p h y s i c a l  

e v i d e n c e  i n  t h e  case".  ( R e p o r t ,  p 1 0 ) .  The R e f e r e e  t h e n  a s se r t s  

a t  ' J ( i )  i n  t h e  R e p o r t  that " [ r l e f e r e n c e  h a s  a l r e a d y  b e e n  made 

t o  t h e  s c e n e  o f  t h e  crime a n d  t h e  e x i s t e n c e  o r  n o n - e x i s t e n c e  o f  

t h e  f e n c e "  ( i d ) .  See P O I N T  111 O N  APPEAL, s u p r a .  The R e f e r e e  

c o n t i n u e s  t o  f i n d  a s  E o l l o w s :  " T O  f u r t h e r  e m p h a s i z e  t h e  f a c t  

t . ha t  r e s p o n d e n t  was g r o p i n g  h i s  way t h r o u g h  t h e  t r i a l  w i t h  no 

r e a l  u n d e r s t a n d i n g  o r  a p p r e c i a t i o n  o f  t h e  p h y s i c a l  e v i d e n c e  i n  

t h e  case ,  o n e  need  o n l y  r e v i e w  t h e  c o l l o q u y  t h a t  t o o k  p l a c e  

b e t w e e n  t h e  t r i a l  j u d g e  a n d  r e s p o n d e n t " ,  a n d  t h e n  i s  q u o t e d  an 

e x c h a n g e  i n  V o l u m e  x o f  t h e  t r i a l  r e c o r d  b e g i n n i n g  a t  l i n e  2 3  on  

p a g e  1836  a n d  c o n c l u d i n g  at l i n e  s i x  on  p a g e  1837  ( E 2 ,  X p 1836  

37). The R e f e r e e  d o e s  n o t  n o t e  t h e  c o n t e x t  i n  w h i c h  t h e  q u o t e d  

c o l l o q u y  o c c u r r e d .  Doing s o  r e f l e c t s  t h a t  t h e  r e f e r e n c e  i s  

i n a p p o s i t e  f o r  t h e  i n f e r e n c e  i t  is r e s o r t e d  t o  a s  s u p p o r t .  
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The :cantaxt?Tof t h e  subject colloquy w a s  a d i s c o v e r y  

o b j e c t i o n  p o s e d  b y  t h e  p r o s e c u t i o n  d u r i n g  A p p e l l a n t ' s  cross  

e x a m i n a t i o n  o f  t h e  w i t n e s s  V a l e r i e  Wade, A r n e r ' s  k e y  a c c u s e r  ( E 2 ,  

x p 1 7 7 0 - 1 7 7 7 ) .  T h e n ,  o u t  of t h e  j u r y ' s  p r e s e n c e ,  t h e  c o u r t  

c a l l e d  f o r  a p r o f f e r ,  a n d  t h e  p a r t i e s  q u e s t i o n e d  t h e  w i t n e s s  (E2, 

X p 1 7 7 7 - 1 7 9 7 ) .  T h e  j u d g e ,  when the p r o f f e r  c o n c l u d e d ,  a s k e d  

A p p e l l a n t  i f  t h e r e  was a n y  o t h e r  i t e m s  n o t  y e t  d i s c l o s e d ,  t o  

w h i c h  A p p e l l a n t  r e p l i e d  " W e  may h a v e .  W e  a r e  s t i l l  s e a r c h i n g  

t h r o u g h  a l l  k i n d s  o f  r e c o r d s  a t  h i s  h o u s e .  We may h a v e  a l o t  o f  

t h e m .  I d o n ' t  know. W e  d i d n ' t  h a v e  t i m e . "  (E2, X p 1 7 9 7 ) .  T h e  

j u r y  t h e n  r e t u r n e d  a n d  c r o s s  e x a m i n a t i o n  c o n t i n u e d  (E2, X p 1 7 9 9 -  

1821). T h e  p r o s e c u t o r  made  a n o t h e r  d i s c o v e r y  o b j e c t i o n  a n d  t h e  

j u r y  was a b s e n t e d  (E2, X p 1 8 2 2 ) .  Argumen t  e n s u e d  t h e r e o n ,  

w i t h o u t  t h e  j u r y  p r e s e n t  (E2, X p 1 8 2 2 - 1 8 3 7 ) .  I t  was at t h e  e n d  

o f  t h a t  a r g u m e n t  that t h e  q u o t e d  e x c h a n g e  o c c u r r e d ,  t o  w i t :  T h a t  

a p p e l l a n t  d i d  not h a v e  a n y  f u r t h e r  l e t t e r s  o r  items s u c h  a s  had  

been p r e s e n t e d  w h i c h  o c c a s i o n e d  t h e  s t a t e ' s  o b j e c t i o n s ;  h o w e v e r ,  

A p p e l l a n t  r e - a p p r i s e d  t h e  c o u r t  a n d  p r o s e c u t o r  t h a t  someone  w a  

y e t  s e a r c h i n g  t h r o u g h  r e c o r d s  a n d  t h a t  i f  a n y t h i n g  was f o u n d  same 

wou ld  be  d i s c l o s e d  a s  s o o n  a s  A p p e l l a n t  l e a r n e d  o f  i t .  (E2, x p 

1 8 3 6 - 3 7 ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  a b o v e  c o n t e x t  d o e s  n o t  i n v o l v e  

t h e  q u o t e d  l a n g u a g e  i n  t h e  i n f e r e n c e  i n s i s t e d  o n  b y  t h e  R e f e r e e  

t h a t  A p p e l l a n t  "was g r o p i n g  h i s  way t h r o u g h  t h e  t r i a l  w i t h  no 

r e a l  u n d e r s t a n d i n g  o r  a p p r e c i a t i o n  o f  t h e  p h y s i c a l  e v i d e n c e  i n  

t h e  case" ( R e p o r t ,  p 10). N e i t h e r  d o e s  t h e  ' f e n c e '  s u g g e s t i o n .  

POINT T I 1  O N  A P P E A L ,  s u p r a  
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The Referee erred in this purported 'finding'. 

POINT S I X  ON APPEAL 

THE COPY COSTS TAXED BY THE REFEREE ARE 
E X C E S S I V E  A N D  OUGHT TO BE LIMITED TO 
$.10/COPY AND ONLY THE PORTIONS O F  THE 
PROCEEDINGS R E L I E D  UPON O U G H T  BE S U B J E C T  TO 
TAXATION AGAINST APPELLANT/RESPONDENT, I F  
ANYTHING 

Appellant/Respondent prevailed before the Referee on the 

B a r ' s  Complaint's paragraphs ' 9 ' ,  '10', and '11. Respecting the 

emaining allegations sustained by the Referee same are not 

dependent upon  the entire t r i a l  transcript f o r  the Referee's 

determj na t i o n  

Accordingly, Appellant/Respondent submits that only the 

portions o f  the record depended upon for the determination of  the 

Referee's Report against Appellant/Respondent ought be subject to 

'copy costs' taxation. Further, it is submitted that S.10 per 

kuch copy is more than sufficient i f  any taxation is determined 

appropriate in this regard 

Therefore, the cause ought be remanded for determination of 

copy c o s t s  in accord therewith 
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CONCLUSION 

WHEREFORE, based upon t h e  foregoing, and either of t h e m ,  the 

Referee's recommendations o u g h t  he r e j e c t e d  and t h e  Bar '3 

c o m p l a i n t  dismissed; or i n  the alternative t h e  recommendation of 

one year suspension be rejected and a p r i v a t e  reprimand imposed 

i n  l i e u ;  and in any e v e n t  t h e  copy c o s t s  amended as s t a t e d .  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY a copy hereof has been mailed to DAVID M. 

BARNOVITZ, Bar Counsel, The F l o r i d a  Bar, a t  5900 North Anctrews 

Avenue, Suite 835, Ft. Lauderdale, F l o r i d a  3 3 3 0 9 ,  this 1 8  May, 

1 9 9 2 .  

KAYO E. MORGAN 
Attorney a t  Law 
4 3 2  N . E .  3 r d  Ave 
Ft. Lauderdale, FL 33301 
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