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P R E L I M I N A R Y  STATEMENT 

Same a s  in the i n i t i a l  brief, a n d  references to t h e  Bar's 

answer brief shall be a s  ( A B ,  p 1 ) .  



STATEMENT OF THE CASE AND FACTS 

The B a r ' s  statement of the 'facts' a t  pages 1-10 is 

argumentative and not objective. 

SUMMARY OF REPLY ARGUMENTS 

The Bar does not address the Respondent's arguments at t h e  

points in the initial brief. The Bar moreover continues to make 

irrelevant a n d  unfounded contentions to support the Referee. The 

Bar's 'language' employed to characterize testimonies is 

exaggerated o r  not fairly descriptive of  the actual pertinent 

testimonies. The Bar fails to present any record O K  case law to 

s u p p o r t  its ' contentions' contrary to Respondent's 

representations supported by the record and legal authorities. 

ARGUMENTS 

POINT I REPLY 

THE BAR DOES N O T  ANSWER 
RESPONDENT'S P O I N T  O N E  I N  THE 
I N I T I A L  BRIEF, BUT POSITS 
CONTENTIONS WITHOUT R E C O R D  SUPPORT 

Respondent notes f o r  t h e  Court that h e  obviously has never 

confronted the various witnesses that testified at the Rule 3.850 

hearing, upon which testimonies the Bar substantially depends to 

support the Referee's findings and conclusions. Instead a c o l d  

record is presented in lieu o f  live witnesses and f r e s h  cross-  

examination on behalf of Respondent for purposes of  the present 

cause. The only live testimony ever given to the Referee was o f  

Respondent himself, a n d  Respondent's sworn testimony is 
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u n c o n t r o v e r t e d  i n  f a c t .  Not e v e n  t h e  c l i e n t  A r n e r  p r e s e n t e d  

h i m s e l f  t o  be c o n f r o n t e d  i n  s u p p o r t  i n  t h e  B a r ' s  c o n t e n t i o n s .  I t  

appea r s  t o  b e  t h e  B a r ' s ,  a s  w e l l  a s  t h e  R e f e r e e ' s ,  p o s i t i o n  t h a t  

b e c a u s e  t h e  t r i a l  j u d g e  i n  t h e  A r n e r - c a s e  g r a n t e d  t h e  R u l e  3 .850 

r e l i e f  v i s - a - v i s  t h e  S t a t e  o f  F l o r i d a ,  t h u s  a n d  n e c e s s a r i l y  d i d  

R e s p o n d e n t  o f f e n d  t h e  c i t e d  R u l e s  o f  P r o f e s s i o n a l  Conduct. I t  

was t h i s  v e r y  p r o s p e c t  o f  r u b b e r - s t a m p i n g v  t h a t  R e s p o n d e n t  

a p p r e h e n d e d  a n d  s o u g h t  t o  a v o i d  a t  t h e  o u t s e t  o f  t h e  h e a r i n g  

b e f o r e  t h e  R e f e r e e  b e l o w  (R. 9 - 1 4  1 .  

The Bar  a d d r e s s e s  t h e  p o i n t  o n e  i n  t h e  i n i t i a l  b r i e f  a t  

p a g e s  1 4 - 1 9 .  I t  b e g i n s  by  a s s e r t i n g  t h e  R e s p o n d e n t ' s  "most  

s i g n i f i c a n t  f a i l i n g  * * * was h i s  f a i l u r e  t o  d e v e l o p  t h e  v e r y  

c r i t i c a l  m e d i c a l  a s p e c t  of  h i s  c l i e n t ' s  case" ( A B ,  p 1 4 )  a n d  t h e n  

q u o t e s  t h e  R e f e r e e ' s  r e p o r t e d  ' f i n d i n g s '  ( A B ,  p 1 4 - 1 7 ) .  The B a r  

t h e n  c o n t e n d s  t h a t  R e s p o n d e n t  i n  h i s  b r i e f  on t h i s  p o i n t  " i g n o r e s  

t h e  e m p h a t i c  t e s t i m o n y  o f f e r e d  a t  t h e  R u l e  3 . 8 5 0  h e a r i n g  [ I  t o  

t h e  e f f e c t  t h a t  d e c e d e n t  would n o t  h a v e  d i e d  s a v e  f o r  a n  

e r r o n e o u s  d i a g n o s  s a n d  n e g l i g e n t  s u r g i c a l  p r o c e d u r e "  ( A B ,  p 1 7 ) .  

R e f e r r i n g  t o  t h e  case  l a w  c i t e d  by R e s p o n d e n t  i n  t h e  i n i t i a l  

b r i e f ,  t h e  Bar s u b m i t s  " t h a t  R e s F o n d e n t ' s  r e l i a n c e  upon s u c h  

' p r e c e d e n t '  i s  m i s p l a c e d "  ( A B ,  p 1 7 )  I I t  t h e n ,  i n  a n  e f f o r t  t o  

d i s p l a y  some d i s t i n c t i o n  i n  t h o s e  a u t h o r i t i e s  f r o m  f a c t s  

c o n s t i t u t i n g  t h e  c l i e n t  A r n e r ' s  ca se ,  represents  t h a t  " t h e  

e v i d e n c e  a d d u c e d  a t  t h e  R u l e  3 .850 h e a r i n g  [ I  e s t a b l i s h  t h a t  t h e  

m i s d i a g n o s i s  a n d  r e s u l t a n t  n e g l i g e n t  s u r g i c a l  i n t e r v e n t i o n  were 

t h e  s o l e  causes  o f  d e a t h " ,  a n d  t h a t  o n e  d o c t o r  a t  t h a t  h e a r i n g  

( M a r r a c i n i )  " o p i n e d  t h a t  b u t  f o r  t h e  o p e r a t i o n  t h e  v i c t i m  would  
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h a v e  l i v e d "  a n d  t h a t  a n o t h e r  t h e r e i n  ( L e v y )  " o p i n e d  t h a t  h a d  t h e  

m a l p r a c t i c e  n o t  o c c u r r e d ,  t h e  d e c e d e n t  w o u l d  h a v e  s u r v i v e d  t h e  

b l o w  t o  t h e  h e a d "  ( A B ,  p 18). 

The  B a r ' s  c o n t e n t i o n s  a r e  r a t h e r  e x a g g e r a t e d  so  f a r  a s  

r e c o r d  s u p p o r t  f o r  same i s  c o n c e r n e d .  C l e a r l y  R e s p o n d e n t  d i d  n o t  

i g n o r e  t h e  t e s t i m o n i e s  a t  t h e  R u l e  h e a r i n g ,  b u t  e x t e n s i v e l y  

r e f e r r e d  t h e r e t o  i n  h i s  i n i t i a l  b r i e f  o n  t h i s  p o i n t .  T h e r e  i s  no  

t e s t i m o n y  a t  t h e  R u l e  h e a r i n g  t h a t  m i s d i a g n o s i s  a n d / o r  n e g l i g e n t  

s u r g i c a l  i n t e r v e n t i o n  were t h e  " s o l e  c a u s e  o f  d e a t h " .  The  B a r  i n  

so  m a i n t a i n i n g  i g n o r e s  t h e  t e s t i m o n y ,  f o r  e x a m p l e ,  o f  d o c t o r  

Marracini  who r a t h e r  ' o p i n e d '  t h a t  i n t e r n a l  b l e e d i n g  "was o n e  o f  

two  m e c h a n i s m s  o c c u r r i n g  o n  o r  a b o u t  t h a t  t i m e  [ o f  d e a t h ] ;  t h e  

o t h e r  b e i n g  p n e u m o n i a "  ( E x h i b i t  ' 3 ' ,  p 2 5 ) .  Nowhere i s  i t  

m a i n t a i n e d  t h a t  ' b u t  f o r '  t h e  s u r g i c a l  i n t e r v e n t i o n  t h e  d e c e a s e d  

wou ld  h a v e  s u r v i v e d  t h e  h e a d  i n j u r y ,  o r  t h a t  s u c h  surgery was t h e  

' s o l e  c a u s e  o f  d e a t h ' ,  A r e v i e w  o f  a l l  t h e  t e s t i m o n i e s  e s t a b l i s h  

i n s t e a d  t h a t  t h e  w e a k e n e d  c o n d i t i o n  o f  t h e  d e c e a s e d ,  a s  a d i r e c t  

r e s u l t  o f  t h e  h e a d  i n j u r y ,  was t h e  u n d e r l y i n g  i n f l u e n c e  f o r  

d e a t h .  

The  Bar t o o  i g n o r e s  t h a t  t h e  s u r g e r y  was p e r f o r m e d  a s  a 

d i r e c t  r e s u l t  o f  t h e  d e c e a s e d ' s  c o n d i t i o n  c a u s e d  by a n d  r e l a t e d  

t o  t h e  s u b j e c t  h e a d  i n j u r y .  ~n no  way a n d  a t  no  time was t h a t  

i n j u r y  d i v o r c e d  f r o m  t h e  a c t i o n s  of  t h e  t r e a t i n g  d o c t o r s ;  

e v e r y t h i n g  was c o m m i t t e d  o n  t h e  d e c e a s e d  p u r s u a n t  t o  t r e a t i n g  

h e r  a n d  s a v i n g  h e r  f r o m  t h e  r e s u l t  of  t h e  s u s t a i n e d  h e a d  i n j u r y .  

The  Bar seems t o  be p r o m o t i n g  t h a t  t h e  h e a d  i n j u r y  was n o t  l e t h a l  

i n  i t s e l f .  S u c h  a p o s i t i o n  i s  c a t e g o r i c a l l y  r e j e c t e d  i n  t h e  
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facts s u b  judice. Clearly, without medical intervention the 

deceased shall have died. Reference to ROSE v S T A T E ,  591 So2d 

1 9 5  ( 4 D C A  1991), wherein the district court denied motion for 

rehearing on the issue of intervening cause of death, is 

unavailing to the B a r ' s  position. That case cites t o  this 

Court's decision in JOHNSON v S T A T E ,  59 So 895 (Fla 1.9121, that 

"[tlhe true doctrine is that, where the wound is in itself 

dangerous to life, mere erroneous treatment of  it o r  of the 

wounded [person] suffering from it will afford the defendant no 

protection against the charge of unlawful homicide" , and notes 
that "[tlhis rule has been followed consistently". 16 FLW, at 

D 1 2 5 0 .  [Note that the court in ROSE would not imply in the 

majorities affirmance in STATE v ARNER, 538 So2d 5 2 8  (4DCA 1 9 8 9 ) ,  

"facts which are not there"]. It is beyond cavil that the head 

was "in itself 

. Therefore, the 

case law supports that the testimonies adduced by Arner at the 

Rule 3.850 hearing respecting the allegedly negligent surgery 

were inapposite t o  the charge: "if medical negligence was not a 

legal 'cause' of death so as to avoid criminal responsibility, it 

was not a material fact in issue, and evidence of it was 

immaterial and irrelevant [such that] the trial court does n o t  

err by  excluding such evidence". 16 FLW, at D1250. 

Respondent submits that he ought not be faulted for not 

having pursued such a theory beyond what h e  did do without 

contradiction or question, i .e. consulted an independent e x p e r t  

who confirmed the state's medical examiner's aut.opsy report that 

injury imposed on Arner's wife sub judice 

dangerous to life" ( a s  well as lethal in itself 
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t h e  l e g a l  c a u s e  o f  d e a t h  was t h e  h e a d  i n j u r y  a n d  n o t  s o l e l y  some 

o t h e r  s u p e r s e d i n g ,  i n t e r v e n i n g  s o u r c e  o r  m e a n s .  And t h e  t r i a l  

t r a n s c r i p t s  s u p p o r t  m o r e o v e r  t h a t  R e s p o n d e n t  v e r i l y  ' m i l k e d '  t h e  

issue f o r  a l l  i t  was w o r t h  i n  f a c t  a n d  made  i t  an  a l t e r n a t i v e  

f a c e t  o f  t h e  case f o r  t h e  j u r y  t o  c o n s i d e r .  

[ A t t a c h e d  h e r e t o  i s  a c o p y  o f  t h e  ' n o  c o n t e s t '  p l e a  b y  A r n e r  

t o  t h e  r e d u c e d  c h a r g e  o f  s e c o n d  d e g r e e  m u r d e r ,  w i t h o u t  

r e s e r v a t i o n  o f  a n y  r i g h t  t o  a p p e a l  t h e  ' d e f e n s e '  s a i d  by  t h e  Bar 

t o  c o n s t i t u t e  m e d i c a l  i n t e r v e n t i o n  a s  t h e  s o l e  c a u s e  o f  t h e  

v i c t i m - w i f e ' s  d e a t h .  E x h i b i t  1 1 .  

P O I N T  I 1  REPLY 

T H E  B A R  DOES NOT ANSWER 
RESPONDENT'S POINT TWO I N  THE 
INITIAL BRIEF 

R e s p e c t i n g  t h e  a l l e g e d  

c h a l l e n g e d  b y  p r e - t r  i a l  mot i o n  

c o n t e n t s  o f  t h e  t r u n k  o f  t h e  I 

f a i l u r e  o f  

t o  s u p p r e s s  

R e s p o n d e n t  t o  h a v e  

t h e  a d m i s s i o n  o f  the 

e c e a s e d ' s  ve..icle p u r s u a n t  p o l i c e  

i n v e n t o r y  t h e r e o f ,  t h e  Bar m e r e l y  n o t e s  o f  R e s p o n d e n t ' s  i n i t i a l  

b r i e f  o n  t h i s  p o i n t  t h a t  h e  " s u g g e s t s  t h a t  ' t h e  s u p p r e s s i o n  issue 

w a s  n o t  s i g n i f i c a n t  i n  t h e  c i r c u m s t a n c e s  o f  t h e  c l i e n t  A r n e r ' s  

case '  I' . ( A B ,  p 1 8 - 1 9 ) .  A l l o w i n g  t h a t  s u c h  a n  o p i n i o n  a n d  

o b s e r v a t i o n  i s  p e r m i s s i b l e ,  t h e  Bar s a y s  t h a t  " t h e  t e s t  is  

w h e t h e r  o r  n o t  t h e  f i n d i n g s  o f  t h e  r e f e r e e  a r e  s u p p o r t e d  b y  

c o m p e t e n t  e v i d e n c e "  a n d  t h e n  s t a t e s  t h a t  " [ i l n  a d e t a i l e d  a n d  

c a r e f u l  a n a l y s i s ,  b o t h  t h e  t r i a l  c o u r t  a n d  r e f e r e e  s p e c i f i e d  

p r e c i s e l y  how a n d  why t h e  f a i l u r e s  a t t r i b u t e d  t o  a p p e l l a n t  

i m p a c t e d  t h e  u n d e r l y i n g  c r i m i n a l  case" .  ( A B ,  p 1 9 ) .  The  Bar 



then submits that said 'suggestion' does not meet the burden to 

show that the Referee's findings a r e  'clearly erroneous or 

lacking in evidentiary support'. 

Respondent did more than simply 'suggest' that the issue was 

not significant. He referenced the testimonies in support of 

that contention in multiple respects. One, was that Arner did 

not in fact and law have 'standing' to make the challenge based 

on any expectation of privacy in the vehicle even i f  it was his 

to have given to the victim-wife to exclusively p o s s e s s  [noting 

Arner's own testimony at the trial that the vehicle in question 

was not his, but was his wife's]. Two, that Arner, not having 

possessed the vehicle when police received it, was not the party 

to whom those officers were required to depend to provide an 

alternative to impoundment before an inventory search was 

performed. Three, that in any event the police were authorized 

to take the vehicle into protective custody and exigent 

circumstances were not further required to justify a warrantless 

search of the car's trunk. Four, that the police shall have 

inevitably determined the car's trunk's contents. And, five, 

that Arner's singular defense i n  any event was that 'he did not 

do  it, somebody else did'. The aforesaid contentions were 

supported with primary case law authority. ~t thus cannot be 

said that Respondent merely 'suggested' insignificance of the 

issue. It is notable that the Bar makes no effort to distinguish 

the authorities cited o r  to cite alternative authority so as to 

make the issue rather 'significant'. Moreover, Respondent even 

cited authorities to support the effort he did make at trial to 
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s u p p r e s s  t h e  t r u n k ' s  c o n t e n t s ,  a n d  r e f e r e n c e d  t h e  t r i a l  r e c o r d  

t h a t  t h e  a l l e g e d  p u b l i c a t i o n  o f  t h e  p h o t o g r a p h s  t o  t h e  j u r y  i n  

f a c t  d i d  n o t  o c c u r  a s  t h e  t r i a l  c o u r t  a s s u m e d .  T h e  Bar n e i t h e r  

a t t e m p t s  t o  c o n t r o v e r t  t h a t ,  a s  i n  a n y  e v e n t  i t  c o u l d  n o t .  I t  

t h u s  d o e s  a p p e a r  t h a t  t h e  R e f e r e e ' s  f i n d i n g s  on  t h i s  p o i n t  a r e  

s a n s  r e c o r d  s u p p o r t  a n d  a r e  c l e a r l y  e r r o n e o u s .  

P O I N T  I11 R E P L Y  

T H E  B A R  I G N O R E S  T H E  RECORD AND THE 
REFEREE'S FINDING RESPECTING THE 
FENCE I S S U E  

The Bar  e n t i r e l y  i g n o r e s  t h e  a l l e g e d  o m i s s i o n  r e s p e c t i n g  t h e  

f e n c e ,  a s  w e l l  a s  t h e  R e f e r e e ' s  p u r p o r t e d  f i n d i n g  i n  t h a t  r e g a r d ,  

by  t h e  r e s p o n s e  i n  i t s  a n s w e r  b r i e f .  (AB, p 1 9 - 2 0 ) .  The R e f e r e e  

' f i n d s '  t h a t  "a f e n c e  s u r r o u n d i n g  t h e  s c e n e  o f  t h e  a l l e g e d  crime 

* * * was n o t  e r e c t e d  u n t i l  o v e r  a y e a r  a f t e r  t h e  a l l e g e d  crime". 

T h a t  f i n d i n g  i s  a b s o l u t e l y  w i t h o u t  r e c o r d  s u p p o r t  a n d  i s  i n  fact 

e x a c t l y  c o n t r a r y  t o  a l l  t e s t i m o n i e s .  No w i t n e s s  , i n c l u d i n g  

H u t t o n ,  p u r p o r t e d  t o  t e s t i f y  t h a t  t h e  f e n c e  d e p i c t e d  i n  a 

p h o t o g r a p h  a t  t r i a l  was e r e c t e d  a y e a r  a f t e r  t h e  crime i n  

q u e s t i o n .  S u c h  i s  s i m p l y  n o t  t e s t i f i e d  t o .  N e i t h e r  was t h e r e  

a n y  t e s t i m o n y  a t  t h e  t r i a l  t h a t  a fence s u r r o u n d e d  a n y t h i n g ,  l e t  

a l o n e  t h e  crime scene a s  a l l e g e d  a n d  f o u n d .  R a t h e r  t h e  r e c o r d  

bears  o u t  o n l y  t h a t  a f e n c e  was i n  t h e  b a c k g r o u n d  of  a p h o t o g r a p h  

t a k e n  w h e r e  a n d  a t  t h e  time a hammer was f o u n d  a m i d s t  some 

f o l i a g e  near  t h e  v e h i c l e  w h e r e i n  t h e  v i c t i m - w i f e  was f o u n d  b y  

p o l i c e ,  a n d  on  t h e  same d a y  t h e r e o f .  No f a b r i c a t e d  o r  m i s l e a d i n g  

e v i d e n c e  was u t i l i z e d  by t h e  s t a t e  a n d  no s u c h  c o n t e n t i o n  h a s  
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been established in fact at any time that such a transgression 

occurred. Indeed, Hutton, at the Rule hearing, merely testified 

that a permit t o  erect some more fencing was gotten a year or so 

later, not even that same was actually erected; and he admits 

that the fence in the photograph in fact did exist at the time of 

crime, exactly contrary to the Referee and Bar contentions. 

The B a r ,  a s  does the Referee in his Report, depends upon 

bare allegation in defiance of established fact to assert this 

ground against Respondent. The Bar, as it cannot, does not 

answer the Respondent's initial brief at this point. 

POINT IV R E P L Y  

THE BAR F A I L S  T O  SUPPORT ITS 
CONTENTION AND REFEREE'S FINDING 
THAT T H E  TAPE RECORDING WAS 
CRITICAL TO IMPEACH THE WITNESS 
WADE 

Respondent adequately set forth in his initial brief both 

the cumulative nature of the tape respecting the witness Wade's 

impeachment [which the district court verily agreed with in its 

written opinion on direct appeal of Arner's case] and that in 

fact Respondent's manner of establishing a predicate for its 

introduction was in any event sufficient, even citing authorities 

in support thereof. The Bar cites no authority f o r  its 

contentions, f o r  example that "appellant waited until another 

witness was called and then, inappropriately, attempted to 

introduce the tape into evidence'' (AB, p 21). It ought be noted 

that the district court of appeal on direct appeal perceived that 

the evidence code then in effect precluded in any event the tape 
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b e i n g  i n t r o d u c e d  b e c a u s e  n o t  o f  a j u d i c i a l  p r o c e e d i n g .  A R N E R  v 

STATE, 4 5 9  So2d 1 1 3 6  (4DCA 1 . 9 8 4 ) .  I t  a p p e a r s  t o o  t h a t  t h e  non- 

a d m i s s i o n  o f  t h e  t a p e  was h a r m l e s s ;  t h e  w i t n e s s  w a s  s o  

t h o r o u g h l y  impeached  b y  R e s p o n d e n t  a t  t r i a l  t h a t  t h e  t a p e  s h a l l  

h a v e  b e e n  s u r p l u s a g e  a n d  o v e r - k i l l .  I t  o u g h t  be a g a i n  n o t e d  t h a t  

t h e  w i t n e s s  a d m i t t e d  t h e  v e r y  t h i n g  f o r  w h i c h  R e s p o n d e n t  s o u g h t  

t o  h a v e  i t  a d m i t t e d ,  v i z  t h a t  t h e  w i t n e s s  t h e r e o n  c o n v e y e d  a calm 

a n d  u n c o e r c e d  demeanor  when g i v i n g  e x c u l p a t o r y  i n f o r m a t i o n  a s  t o  

A r n e r  i n  t h e  ca se  ( w h i c h  s h e  h a d  s i n c e  r e c a n t e d ) .  

R e s p o n d e n t  s u b m i t s  h e  o u g h t  n o t  be f a u l t e d  a s  t o  t h i s  i s s u e .  

POINT V REPLY 

T H E  B A R  D O E S  NOT ADDRESS THAT THE 
S E L E C T E D  P A S S A G E S  I N  THE T R I A L  
TRANSCRIPT A R E  T A K E N  E N T I R E L Y  OUT 
O F  CONTEXT BY T H E  R E F E R E E  I N  O R D E R  
T O  ILLUSTRATE A N D  ' FURTHER 
EMPHASIZE' THAT RESPONDENT WAS 
' G R O P I N G  HIS WAY T H R O U G H  T R I A L  W I T H  
NO R E A L  U N D E R S T A N D I N G  O R  
A P P R E C I A T I O N  O F  THE PHYSICAL 
E V I D E N C E  I N  THE CASE' 

The Bar a g a i n  d o e s  n o t  answer R e s p o n d e n t ' s  i n i t i a l  b r i e f  a t  

t h i s  p o i n t .  The R e f e r e e ' s  r e f e r e n c e s  t o  c i t e d  p a s s a g e s  s i m p l y  

a r e  n o t  of  t h e  impor t  a s c r i b e d  t h e r e t o .  A r e a d i n g  of  t h e  

s u r r o u n d i n g  c o l l o q u y  a n d  c o n t e x t  i n  w h i c h  s u c h  p a s s a g e s  o c c u r r e d  

d i s p l a y s  t h a t  same a r e  n o t  i n d i c a t i v e  t h a t  R e s p o n d e n t  was 

' g r o p i n g '  a t  a l l ;  i n  f a c t ,  t h e  s t a t e m e n t s  b y  R e s p o n d e n t  were t r u e  

t o  t h e i r  r e f e r e n c e .  The f a c t  t h a t  t h e  Bar a n d  R e f e r e e  n e e d e d  

e v e n  t o  r e so r t  t h e r e t o ,  i t  i s  s u b m i t t e d ,  r e f l e c t s  t h e  a b s e n c e  o f  



a n y  t r u e  b a s i s  t o  compla in  of  h i s  r e p r e s e n t a t i o n  o f  t h e  c l i e n t ,  

A r n e r ,  

Respondent  d i d  n o t  f a i l  A r n e r ,  and  d i d  n o t  f a i l  t o  become 

s u f f i c i e n t l y  f a m i l i a r  w i t h  t h e  c a s e  i n  o r d e r  t o  b e  t h a t  c o u n s e l  

f o r  A r n e r  g u a r a n t e e d  by t h e  s i x t h  Amendment and  t h e  R u l e s  

R e g u l a t i n g  t h e  F l o r i d a  Bar .  

P O I N T  V I  REPLY 

T H E  COSTS WERE EXCESSIVE 

I n  F L O R I D A  B A R  v W I L S O N ,  1 7  FLW S 2 9 3  ( F l a  19921, t h i s  Court 

d e c l a r e d  t h a t  t h e  a t t o r n e y  " s h o u l d  n o t  b e  h e l d  r e s p o n s i b l e  f o r  

c o s t s  g e n e r a t e d  by cha rged  v i o l a t i o n s  t h a t  t h e  b a r  f a i l e d  t o  

p r o v e " ;  r a t h e r ,  t h a t  c o s t s  a r e  l i m i t e d  t o  " t h o s e  c h a r g e s  t h a t  t h e  

b a r  p roved" .  Appellant s u b m i t s  that i t  i s  c o n s i d e r a b l e  t o o  t h a t  

b e c a u s e  t h e  Bar e l e c t e d  t o  p roceed  upon a ' p a p e r  b a s i s '  t o  t h e  

R e f e r e e ,  r a t h e r  t h a n  p r e s e n t  l i v e  w i t n e s s e s  f o r  c r o s s - e x a m i n a t i o n  

by Responden t ,  Respondent  ough t  n o t  b e  s u b j e c t e d  t o  t o t a l  c o s t s  

o f  t h e  whole  r e c o r d  beyond t h a t  p a r t  t h e r e o f  which p r e d i c a t e d  t h e  

p a r t i c u l a r  c o n t e n t i o n s  made by t h e  Bar o f  mi sconduc t  by 

Respondent .  The f a c t  t h a t  p r e s e n t a t i o n  of  t h e  w h o l e  p a p e r  r e c o r d  

would b e  most f a i r  d o e s  n o t  d e t r a c t  f rom t h a t ,  f a i r l y ,  Respondent  

ough t  not b e  burdened  w i t h  t h a t  c o s t  a s  t o  m a t t e r s  t h e r e i n  n o t  

s u p p o r t i v e  o f  m i s c o n d u c t .  See WILSON, s u p r a .  
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CONCLUSION 

WHEREFORE, t h e  Referee 's  Repor t  o u g h t  be r e j e c t e d  a n d  t h e  

Bar's c o m p l a i n t  d i s m i s s e d ;  o r  t h e  c a u s e  remanded f o r  i m p o s i t i o n  

of  a p r i v a t e  r e p r i m a n d  a n d  r e - d e t e r m i n a t i o n  of  ' c o s t s '  a s  s t a t e d .  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY a c o p y  h e r e o f  h a s  b e e n  mailed t o  the DAVID 

M. B A R N O V I T Z ,  B a r  C o u n s e l ,  The F l o r i d a  B a r ,  5900 N. Andrews 

Avenue,  S u i t e  835, F t .  L a u d e r d a l e ,  FL 33309, t h i s  

J u n e ,  1992. 

KAYO E. M O R G A N  
A t t o r n e y  a t  Law 
432 N . E .  3 r d  Avenue 

, F L  33301 

t t o r r / y  f o r  
Bar # :  444677 P 

11 


