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P R E L I M I N A R Y  STATEMENT 

The S t a t e  of  F l o r i d a  i s  r e f e r r e d  t o  h e r e i n  a s  P e t i t i o n e r  

and C o r n e l l  Watts as  t h e  Respondent.  

R e f e r e n c e s  t o  t h e  r e c o r d  on a p p e a l  a r e  made by t h e  l e t t e r  R 

and t h e  page number. 
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5TATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  P e t i t i o n e r ' s  S t a t e m e n t  of T h e  Case and 

Facts  s e t  out  i n  i t s  Brief on t h e  Merits. 
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SUMMARY OF ARGUMENT 

The  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  a f f i r m a t i v e l y  a n s w e r e d  

b a s e d  upon t h e  overwhelming  a u t h o r i t y  i n  t h i s  s t a t e .  T h i s  C o u r t  

a n d  a l l  f i v e  d i s t r i c t  c o u r t s  o f  a p p e a l  h a v e  a p p l i e d  t h e  

s e q u e n t i a l  c o n v i c t i o n  d o c t r i n e  w h i c h  r e q u i r e s  c o n v i c t i o n s  o n  

s e p a r a t e  d a t e s  t o  g i v e  t h e  c r i m i n a l  a n  o p p o r t u n i t y  f o r  

r e f  ormation.  

T h e r e  i s  n o  l e g i s l a t i v e  h i s t o r y  o r  s p e c i f i c  l a n g u a g e  t o  

i n d i c a t e  a n  i n t e n t  i n  t h e  1988  amendment t o  a b r o g a t e  t h e  l o n g  - 
s t a n d i n g  case law which s u p p o r t s  t h e  lower  c o u r t ' s  d e c i s i o n  which 

s h o u l d  be a f f i r m e d .  
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ARGUMENT 

ISSUE 

WHETHER SECTION 775.084 (1) ( a ) l ,  
F L O R I D A  STATUTES (SUPP. 1988) , WHICH 
DEFINES HABITUAL FELONY OFFENDERS 
AS THOSE WHO HAVE "PREVIOUSLY BEEN 
CONVICTED OF TWO OR MORE FELONIES," 
REQUIRES THAT EACH OF THE FELONIES 
B E  COMMITTED AFTER CONVICTION FOR 
THE IMMEDIATELY PREVIOUS OFFENSE? 

T h e  c e r t i f i e d  q u e s t i o n  a b o v e ,  f r a m e d  by t h e  C o u r t  be low 

s h o u l d  o b v i o u s l y  be p o s i t i v e l y  answered i n  t h e  a f f i r m a t i v e  i f  t h e  

d o c t r i n e  of s t a r e  decisis a n d  t h e  o v e r w h e l m i n g  p r e c e d e n t s  a r e  

f o l  lowed. 

A s  J u d g e  Zehmer p o i n t e d  o u t  i n  h i s  s p e c i a l l y  c o n c u r r i n g  

o p i n i o n  i n  Barnes -v- State ,  576 So. 2d 758  ( F l a .  App. 1 D i s t .  

1 9 9 1 )  , t h e  c o n s t r u c t i o n  a n d  a p p l i c a t i o n  o f  s e c t i o n  7 7 5 . 0 8 4 ,  

F l o r i d a  S t a t u t e s ,  f o l l o w e d  by t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal 

i n  t h i s  case i s  w e l l  s e t t l e d  i n  t h i s  s t a t e .  A s  h e  s t a t e s ,  " A l l  

f i v e  of t h e  d i s t r i c t  c o u r t s  of a p p e a l  have r e c e n t l y  approved  t h i s  

c o n s t r u c t i o n  of  t h e  amended s t a t u t e  b a s e d  on  l o n g - s t a n d i n g  l e g a l  

p r i n c i p l e s  t h a t  have  n o t  b e e n  d i r e c t l y  changed  by t h e  s p e c i f i c  

l a n g u a g e  of a n y  a m e n d m e n t s  t o  t h a t  s e c t i o n . "  H e  g o e s  o n  t o  

e s t a b l i s h  t h a t  e v e n  t h e  o f f i c e  of t h e  A t t o r n e y  G e n e r a l  h a s  

c o n s i s t e n t l y  a c k n o w l e d g e d  t h e  c o r r e c t n e s s  of  t h e  d o c t r i n e  i n  

b r i e f s .  
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J u d g e  Z e h m e r ' s  o p i n i o n  i s  e s p e c i a l l y  p e r s u a s i v e  w h e n  h e  

e l a b o r a t e s  t h a t :  

Wi th in  t h e  p a s t  two y e a r s  a l l  f i v e  d i s t r i c t  
c o u r t s  of appea l  i n  t h i s  s t a t e  have decided 
t h i s  i s s u e  a d v e r s e l y  t o  t h e  s t a t e ' s  argument 
i n  t h i s  case, so t h e r e  obvious ly  is no 
c o n f l i c t  between d e c i s i o n s  of t h e s e  court s .  
The d i s t r i c t  c o u r t  d e c i s i o n s  a r e  based  on 
l e g a l  p r i n c i p l e s  c o n s i s t e n t l y  and un i fo rma ly  
r ecogn ized  and a p p l i e d  s ince  t h e  supreme c o u r t ' s  
Joyner d e c i s i o n  i n  1947. Nothing i n  t h e  
s t a t u t o r y  language  of t h e  1988 o r  1989 amendments 
t o  s e c t i o n  775.084 c l e a r l y  and unambiguously 
d e m o n s t r a t e s  any l e g i s l a t i v e  i n t e n t  t o  change 
t h e s e  e s t a b l i s h e d  l e g a l  p r i n c i p l e s  gove rn ing  
t h e  c o n s t r u c t i o n  and a p p l i c a t i o n  of t h e  h a b i t u a l  
o f f e n d e r  s t a t u t e .  Absent c lear  and unambiguous 
language  e v i d e n c i n g  l e g i s l a t i v e  i n t e n t  t o  change 
o r  a b r o g a t e  t h e s e  l o n g - s t a n d i n g  l e g a l  p r i n c i p l e s  
gove rn ing  t h e  a p p l i c a t i o n  of t h e  h a b i t u a l  o f f e n d e r  
s t a t u t e ,  t h e  c o u r t s  shou ld  r e f  r a i n  from r e i n t e r p -  
r e t i n g  and r e p u d i a t i n g  t h o s e  l o n g - s t a n d i n g  
p r i n c i p l e s .  That is t h e  f u n c t i o n  of t h e  
l e g i s l a t u r e ,  no t  t h e  c o u r t s ,  f o r  t h e  c o u r t  canno t  
ascer ta in  nor be ce r t a in  t h a t  t h e  s t a t u t e  was n o t  
amended w i t h  t h e  e x p e c t a t i o n  of c o n t i n u e d  
a p p l i c a t i o n  of t h e s e  l o n g - s t a n d i n g  p r i n c i p l e s .  
S t a b i l i t y  i n  law is  t o o  i m p o r t a n t  a c o n s i d e r a t i o n  
t o  j u s t i f y  our  d o i n g  so. I n  view of t h e  
unanimi ty  of r u l i n g s  by a l l  d i s t r i c t  c o u r t s  of 
a p p e a l  on t h e  q u e s t i o n  now b e f o r e  u s ,  I am u n a b l e  
t o  a g r e e  t h a t  t h e  c o u r t  shou ld  r e v i s i t  t h e  s t a t u t e  
and change these p r i n c i p l e s ;  t h e r e  is simply no 
q u e s t i o n  of great p u b l i c  importance presented.  
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T h i s  C o u r t  h e l d  i n  Joyner -v- State ,  1 5 8  F l a .  8 0 6 ,  3 0  So. 

2d 304 (1947)  t h a t  e x c e p t  f o r  t h e  f i r s t  and e a r l i e s t  c o n v i c t i o n ,  

each  s u c c e s s i v e  c o n v i c t i o n  r e l i e d  upon t o  h a b i t u a l i z e  a d e f e n d a n t  

m u s t  be  f o r  a n  o f f e n s e  commit ted a f t e r  t h e  i m m e d i a t e l y  p r e v i o u s  

co  nv i c  t i on. 

The  T h i r d  D i s t r i c t  C o u r t  o f  Appea l  i n  Shead -v- State ,  

367 So. 2d 264 ( F l a .  3d DCA 1979) , e x p l a i n e d :  

I t  i s  t h e  e s t a b l i s h e d  l a w  of t h i s  s t a t e ,  
as w e l l  as t h e  overwhelming we igh t  of 
a u t h o r i t y  th roughou t  t h e  c o u n t r y ,  t h a t ,  
when t h e  s t a t u t e  requires two or  more 
c o n v i c t i o n s  a s  a p r e r e q u i s i t e  t o  a n  
enhanced s e n t e n c e  on a p r e s e n t  case, t h e  
d e f e n d a n t  m u s t  have committed t h e  second 
o f f e n s e  subsequen t  t o  h i s  c o n v i c t i o n  on t h e  
f i r s t  o f f e n s e .  Two o r  more p r i o r  c o n v i c t i o n s  
rendered on t h e  same day a r e ,  t h e r e f o r e ,  
t reated as  one o f f e n s e  f o r  pu rposes  of such  
p r o v i s i o n  i n  a h a b i t u a l  c r i m i n a l  s t a t u t e .  

T h e  " s e q u e n t i a l  c o n v i c t i o n  r equ i r emen t ' '  r e f e r r e d  t o  a l s o  a s  

t h e  Joyner -Shead p r i n c i p l e  i s  b a s e d  upon t h e  " o p p o r t u n i t y  f o r  

r e f o r m a t i o n "  d o c t r i n e  upon which  J u d g e  Miner e l a b o r a t e d  i n  h i s  

m a j o r i t y  o p i n i o n  i n  Barnes, s u p r a ,  to -wi t :  

Up u n t i l  t h e  1988 amendments, t h e  purpose  
behind  F l o r i d a ' s  h a b i t u a l  o f f e n d e r  p r o v i s i o n  
had been t o  p r o t e c t  s o c i e t y  from t h o s e  c r i m i n a l s  
who p e r s i s t e d  i n  crime a f t e r  hav ing  been  g i v e n  
o p p o r t u n i t i e s  t o  reform. A s  no ted  p r e v i o u s l y ,  
the  sequent ia l  convict ion requirement is a 
means of insuring t h a t  defendants have the  
chance t o  reform prior t o  being t rea ted  as 
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habitual  offenders.  T h i s  was t rue  when 
t h e  r equ i r emen t  had a b a s i s  i n  t h e  l anguage  
of t h e  h a b i t u a l  o f f e n d e r  p r o v i s i o n ,  see 
Joyner, s u p r a ,  and c o n t i n u e d  t o  be t r u e  
l o n g  a f t e r  t h e  o l d  t w o - t i e r e d  p r o v i s i o n  was 
d i s c a r d e d ,  see Shead, supra .  Although t h e  
1988 amendments b rough t  a change i n  l anguage  
which seemed t o  l e a v e  l i t t l e  room f o r  sequent ia l  
c o n v i c t i o n s ,  t h e  amendments do n o t  appea r  t o  
have  b rough t  a c o r r e s p o n d i n g  change i n  t h e  
purpose  of t h e  s ta tu te .  T h e r e  i s  no i n d i c a t i o n  
t h a t  i n  amending s e c t i o n  775.084 t h e  l e g i s l a t u r e  
s o u g h t  t o  a l t e r  t h e  purpose  behind  t h e  h a b i t u a l  
o f f e n d e r  p r o v i s i o n  o r  t o  e x c i s e  t h e  sequent ia l  
c o n v i c t i o n  r equ i r emen t  t h a t  had l o n g  been a 
p a r t  of t h e  law. Had t h e  l e g i s l a t u r e  intended 
t o  overturn long-standing precedent and t h e  
construct ion t h a t  t h e  courts  had placed on 
the s t a t u t e ,  then i t  was ob l iged  to  use 
unmistakable language t o  achieve  its o b j e c t i v e .  

An e x a m i n a t i o n  o f  t h e  s t a f f  a n a l y s e s  f o r  t h e  S e n a t e  a n d  

H o u s e  C o m m i t t e e  o n  C r i m i n a l  J u s t i c e  f a i l e d  t o  r e v e a l  a n y  

i n t e n t i o n  t o  change t h e  e x i s t i n g  case law. 

T h i s  C o u r t  s h o u l d  f o l l o w  t h e  w e l l - r e a s o n e d  o p i n i o n s  o f  

J u d g e  M i n e r  a n d  J u d g e  Zehmer i n  Barnes  a n d  t h e  c o r r e s p o n d i n g  

d e c i s i o n  w r i t t e n  by Judge  Wolf i n  t h i s  case, answer t h e  c e r t i f i e d  

q u e s t i o n  i n  t h e  p o s i t i v e  a n d  a f f i r m  t h e  h o l d i n g  o f  t h e  F i r s t  

D i s t r i c t  Cour t  of Appeal. 
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CONCLUSION 

The c e r t i f i e d  q u e s t i o n  s h o u l d  be answered a f f i r m a t i v e l y  and 

t h e  d e c i s i o n  o f  t h e  l o w e r  c o u r t  a f f i r m e d  a s  t o  t h e  h a b i t u a l  

o f f e n d e r  issue. 

At to rney  f o r  Respondent 
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Mil ton ,  F l o r i d a  32572 

F l o r i d a  Bar No. 132682 
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