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I. 

INTEREST OF THE AMICI CURIAE 

THE AMERICAN PUBLIC HEALTH ASSOCIATION (APHA), founded in 

1872, and with a membership of 55,000, is the oldest and largest 

multi-disciplinary society of public health professionals in the 

world. Throughout its 119 year history, the APHA has been in the 

forefront of countless efforts to protect and promote personal 

and public health. Included in these efforts have been numerous 

activities dedicated to the control of licit and illicit drug 

use. 

THE APHA's membership includes physicians, nurses, social 

workers, behavioral scientists, bioethicists and maternal and 

child health specialists who are experts in both prenatal care, 

neonatology, women's health issues and drug abuse prevention and 

treatment. Included in this group of experts are both 

practitioners and researchers. 

THE APHA has long espoused a public health model, as opposed 

to a criminal deviancy model, as the means of addressing and 

resolving the drug problem. In particular, it believes that if 

pregnant women who use drugs are to be helped, prenatal care and 

drug treatment must be made available to every pregnant woman, 

and that barriers to such care must be eliminated. 

By submitting this brief, the APHA wishes to assist the 

Court in arriving at an outcome that furthers the goals of both 

good law and good public health policy -- providing pregnant 
women not with punishment, but with the best possible care. 
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THE AMERICAN MEDICAL WOMEN'S ASSOCIATION, INC. (AMWA) is a 

nonprofit organization of 12,000 women physicians and medical 

students, with a primary mission to promote quality health care 

for women. AMWA believes that chemical dependency is a disease 

requiring treatment and rehabilitation and does not believe that 

criminal punishment is an appropriate treatment for pregnant, 

drug-addicted women. 

THE AMERICAN NURSES ASSOCIATION (ANA) is the only full- 

service professional organization for the nation's entire 

registered nurse population. From the halls of Congress and 

federal agencies to board rooms, hospitals and other health care 

facilities, ANA is the strong voice for the nursing profession. 

ANA is the spokesperson for the nation's two million 

registered nurses through its 53 constituent state and 

territorial associations. As the leader in the legislative arena 

and with the media on nursing issues, ANA serves as the official 

spokesperson for registered nurses. Another primary goal of the 

association is to serve as an advocate for quality patient care. 

Dedicated to ensuring that an adequate supply of highly 

skilled and well trained nurses is available, ANA is committed to 

meeting the needs of nurses as well as health care consumers. 

ANA and its constituents work at local, state and national 

levels, on issues such as the shortage of nurses, adequate 

reimbursement for nursing services, health and safety and more. 

c 
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Through ANA's political and legislative program, the 

association has taken firm positions on everything from AIDS 

policies and a patient's right to self-determination, to access 

to health care and adequate reimbursement for health care 

services. 

The association takes an equally firm position against the 

prosecution of pregnant substance abusers, and therefore signs on 

as an amicus to this brief. 

THE AMERICAN SOCIETY OF ADDICTION MEDICINE (ASAM) is a 

nationwide organization of more than 3,600 of the nation's 

foremost physicians specializing in addiction medicine. We 

believe that the proper, most effective solution to the problem 

of substance abuse during pregnancy lies in medical prevention, 

i.e., education, early intervention, treatment and research on 

chemically dependent pregnant women. We further believe that 

state and local governments should avoid any measures defining 

alcohol or other drug use during pregnancy as "child abuse," and 

should avoid prosecution, jail, or other punitive measures as a 

substitute for providing effective health services. 

THE AMERICAN SOCIETY OF LAW & MEDICINE (ASLM) traces its 

beginnings to the Massachusetts Society of Examining Physicians 

(1911) and was formally incorporated as the ASLM in 1972. The 

ASLM is interested in this case because our organization seeks to 

ensure that health policy and law are rational and founded upon a 

X 
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clear understanding of scientific and medical facts. The ASLM 

also seeks to ensure that health policy and law are not 

needlessly discriminatory. Discrimination in health care policy 

is contrary to public health goals in that it will dissuade 

people from coming forward for treatment and is contrary to 

established bio-ethical values. 

THE ASSOCIATION OF MATERNAL AND CHILD HEALTH PROGRAMS 

(AMCHP) is a national non-profit organization representing state 

public health programs funded under Title V of the Social 

Security Act, the Maternal and Child Health (MCH) Services Block 

Grant. State MCH programs are responsible for promoting the 

health of all mothers and children, consistent with the year 2000 

National Health Objectives. 

maternal and infant services: preventive and primary child health 

services; and specialized health services for children with 

actual or suspected developmental or chronic health impairments. 

State Title V programs support care for over 3 million low-income 

women and children annually. AMCHP members are vitally concerned 

about the implications of criminal prosecution of drug dependent 

pregnant women in assuring access to needed health services. We 

are most concerned that prosection will likely deter alcoholic 

and drug dependent women who are pregnant from seeking both 

prenatal care and treatment for their addiction: resulting in 

substantially increased risks to their health and that of the 

fetus. The Association believes that treatment and 

State Title V programs support 

xi 



rehabilitation for alcoholism and/or drug dependence of affected 

women should take precedence over punishment. 

THE BUCKS COUNTY COUNCIL ON ALCOHOLISM AND DRUG DEPENDENCE 

(BCCADD) is a licensed Drug and Alcohol Prevention and 

Intervention agency which serves all members of the Bucks County 

community. BCCADD is an affiliate of the National Council on 

Alcoholism and Drug Dependence (NCADD). In their current policy 

statement NCADD states: 

Alcoholic and other drug-dependent pregnant 
women have become subject to charges of child 
abuse and prosecution rather than to the 
support of the health care system. This 
punitive approach is fundamentally unfair to 
women suffering from addictive diseases and 
serves to drive them away from seeking both 
prenatal care and treatment for their 
alcoholism and other drug addictions. 
thus works against the best interest of 
infants and children by involving the 
sanctions of the criminal law in the case of 
a health and medical problem. Moreover, 
there is increasing evidence of disparities 
regarding the screening and reporting of 
positive toxicologies of newborns, with women 
of color, poor women and women receiving care 
in public hospitals having the greatest 
likelihood of being subject to drug testing 
and subsequent reporting to legal 
authorities." (NCADD policy statement 
I'WOMEN, ALCOHOL, OTHER DRUGS AND PREGNANCY,II 
April 29, 1990). 

It 

This appeal raises issues of vital significance to all 

people who have diligently worked to de-stigmatize the disease of 

addiction, so critical in our efforts to get people whose lives 

are being destroyed by alcohol and/or other drug use into 

treatment. By criminalizing addicted women we further diminish 
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the humanity of women, who need help for themselves as well as 

for their children, and treat them solely as a vehicle of 

transmission. It is our experience that the end result of this 

is a decrease in these women getting drug and alcohol, prenatal, 

and other critical human services, as well as a diminishing of 

their belief that they are worthy and capable of recovery. 

THE CENTER FOR LAW AND SOCIAL POLICY (the Center) is a 

nonprofit public interest law firm with offices in Washington, 

D.C. 

attorneys whose clients are largely low-income women seeking help 

with public assistance, family or health issues. The Center is 

concerned,that criminal prosecution will deter low-income 

pregnant women with substance abuse problems from seeking needed 

medical care, a situation potentially harmful to the women and 

their children. 

The Center provides training and litigation assistance to 

THE CENTER FOR SCIENCE IN THE PUBLIC INTEREST (CSPI) was 

founded in 1971to promote good health and nutrition. 

non-profit consumer organization based in Washington D.C. CSPI 

is funded primarily by 250,000 members as well as foundation 

grants. In 1981, as part of our overall mission, we began a 

campaign to reduce the devastating health and social consequences 

of drinking alcoholic beverages and to change alcohol's role in 

American life. Our past accomplishments include: successfully 

campaigning with more than 100 other organizations for federal 

CSPI is a 
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legislation to require health and safety messages on alcoholic 

beverages: working with Hispanic and public health organizations 

to successfully end hard-liquor advertising on Spanish-language 

television: and publishing numerous reports including Chemical 

Additives in Booze, which, blew the whistle on the widespread use 

of additives in alcoholic beverages, leading to the voluntary 

reduction in their use. We are actively working for mandatory 

rotating health and safety warning messages on all alcohol 

advertisements to warn consumers about the possible risks 

associated with drinking alcohol: expanded warning requirements 

on alcoholic beverage containers to include rotating health 

messages, calories, ingredients, and a toll-free number that 

refers callers to alcoholism treatment centers: and substantially 

increased state and federal alcohol excise taxes as a way to 

reduce alcohol-impaired driving and fund prevention, treatment, 

and research programs. We are also concerned about the devas- 

tating effects of substance abuse, and support a treatment based 

response. We therefore sign on as amicus to this brief. 

THE COALITION ON ALCOHOL AND DRUG DEPENDENT WOMEN and their 

Children is a group of national and state organizations concerned 

about the health and welfare of alcohol and drug dependent women 

and their families. Coalition members include organizations 

concerned about women's health care, legal issues, alcohol and 

drug problems, civil rights, child welfare, and maternal and 

child health. The Coalition is organized to enhance access to 
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preventive and educational services, health care, prenatal care, 

and alcoholism and drug addictions treatment for women, and to 

ensure the availability of health and social services for their 

children. The Coalition believes that the interests of women and 

their children are best served through the health care and social 

services systems. This appeal raises issues of importance to us 

because of our firm position that women should not be singled out 

for punitive measures based solely on their use of alcohol and 

other drugs during pregnancy. 

THE DRUG POLICY FOUNDATION is a privately funded, tax- 

exempt, non-profit organization which provides a forum for the 

development of effective drug policies. 

founded in 1987 and is made up of thousands of individuals from a 

variety of professions involved with the drug issue from 

throughout the United States and around the world. Among the 

Foundation's advisory board members are individuals who have been 

leading officials in federal, state and local drug law 

enforcement agencies, as well as eminent researchers and 

physicians in the field of drug use. In the case sub iudice the 

Foundation is concerned that the use of criminal laws is doing 

more harm than good in that women will be discouraged from 

seeking prenatal care due to the fear of prosecution. The 

resources spent on such counterproductive prosecutions could be 

better spent on making prenatal care and drug treatment more 

easily accessible to pregnant addicted women. 

The Foundation was 
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THE FLORIDA CHAPTER OF THE NATIONAL ORGANIZATION FOR WOMEN 

is a statewide organization with over 10,000 members in Florida. 

NOW'S purpose is to bring women into full participation in the 

mainstream of American society now, exercising all privileges and 

responsibilities thereof in truly equal partnership with men. 

Our network of over 35 chapters statewide works on a variety of 

issues including the legal rights of women, health care access 

for women and children particularly prenatal care, substance 

abuse issues for women, and issues of discrimination involving 

sexism as well as racism. We are extremely concerned that all 

women have access to prenatal care and that help and treatment is 

available to women carrying the extra burden of substance abuse 

during pregnancy. Florida NOW joins this brief in order to voice 

its opposition to a policy that deals with chemical dependency 

and addiction in primarily a punitive as opposed to a treatment 

oriented way. 

THE FLORIDA FEMINIST TASK FORCE is a statewide organization 

which addresses issues of oppression, violence and militarism as 

they relate to the lives of women. We are aware that the 

majority of women who are drug addicted have also suffered 

physical and sexual violence and that the majority of women 

prosecuted in Florida for being drug-addicted while pregnant have 

been women of color. Our belief is that such criminal punishment 

simply revictimizes women rather than providing protection and 

remedy. At best it is a short-sighted interpretation of the law 
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which aids neither mother nor child; at worst its application 

lends itself to racial bias. 

THE FLORIDA NURSING STUDENTS' ASSOCIATION (FNSA) is a 

constituent of the National Student Nurses' Association, the 

largest independent health professional student organization in 

the United States. The FNSA opposes prosecution of women for 

their use of drugs during pregnancy. Research, as well as the 

experiences of the public health nursing units who regularly 

handle such cases, show that the threat of prosecution drives 

women into hiding, endangering the medical outcome and lifetime 

potential of mother and infant. As an alternative to 

prosecution, FNSA encourages the development and funding of 

prenatal care programs, with drug treatment as a necessary 

adjunct. . 

THE ILLINOIS ALCOHOLISM AND DRUG DEPENDENCE ASSOCIATION 

(IADDA) is a statewide, nonprofit organization with 119 agency 

members and over 500 individual members. The Association's 

primary purpose is to enhance the quality and quantity of 

alcohol/drug abuse prevention and treatment services. IADDA 

seeks to promote sound public policy at the state and national 

level. 

court decisions which discourage women from seeking alcohol/drug 

treatment and prenatal care. Any court decision which increases 

the likelihood that criminal penalties will be imposed on 

The Association is deeply concerned about legislation and 
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pregnant, addicted women will prove harmful. Women will hide 

their addiction and avoid treatment/prenatal care if they believe 

they may be prosecuted. 

THE LEGAL ACTION CENTER is the only not-for-profit 

organization in the United States specializing in the legal 

issues of concern to the drug, alcohol and AIDS prevention and 

treatment communities. 

role in the policy debate and policy formulation on issues 

affecting women with drug and alcohol problems and their 

families. 

increased access to care for them. We also represent individuals 

who have faced discrimination because of their drug and alcohol 

dependencies. This appeal raises issues of great importance to 

The Legal Action Center plays a major 

We work to enact public policies which promote 

the Legal Action Center and the individuals and treatment 

programs we represent. 

e 
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THE LOUISIANA COALITION FOR MATERNAL AND INFANT HEALTH is a 

state organization representing hospitals that provide obstetric 

services, professional associations and individuals concerned 

with maternal and infant health. The Coalition's position is 

that the preferred methods of dealing with drug use during 

pregnancy are prevention, intervention and treatment alternatives 

rather than punitive actions. It is actively involved in 

supporting state legislation compatible with that position. The 

Coalition believes that criminalizing drug use by women during 
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pregnancy will keep women from seeking basic prenatal care. 

Although it remains concerned that adequate drug treatment 

programs are not available, the Coalition believes that good 

prenatal care combined with the motivating force of motherhood 

can work to produce drug free deliveries. Criminal penalties 

will not solve the core problem. 

THE MARIPOSA WOMEN'S CENTER provides services for women with 

alcohol and substance abuse problems. We are concerned about the 

impact of prosecutions, such as this one, on the health of women 

and their children. 

public interest. 

We believe these prosecutions are not in the 

THE MONROE COUNTY COALITION FOR CHOICE advocates the 

constitutional right to privacy and reproductive choice for all 

women and promotes policies that protect the health and welfare 

of women and their children. Towards these goals, the Coalition 

opposes the criminal prosecution of pregnant addicts. 

imposition of criminal sanctions is punitive, not rehabilitative; 

it drives women away from prenatal care or drug treatment out of 

fear of prosecution, thereby undermining the health of the 

newborn, the mother, and the family. The Monroe County Coalition 

for Choice firmly believes that, "criminally punishing pregnant 

addicts is irrational and contrary to sound public health 

policy. It 

The 
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THE NATIONAL ABORTION RIGHTS ACTION LEAGUE (NARAL), has 

almost 500,000 members in 41 state affiliates and the national 

organization. Founded in 1969, NARAL is the largest national 

organization dedicated solely to keeping abortion safe, legal and 

accessible and preserving women's fundamental reproductive 

rights. NARAL recognizes that guaranteeing women the full range 

of reproductive choices is critical to women's autonomy and 

equality. NARAL believes it is both counterproductive and 

irrational to punish pregnant addicts for a status which they 

cannot change, given the lack of access to crucial reproductive 

services, drug treatment programs, and adequate prenatal care, 

especially for low-income women like Jennifer Johnson. 

THE NATIONAL ASSOCIATION OF ALCOHOLISM AND DRUG ABUSE 

COUNSELORS (NAADAC) represents more than 24,000 alcoholism and 

drug abuse counseling professionals nationwide. NAADAC believes 

that criminal prosecution will not deter drug use or in any way 

solve the problem of pregnant women addicted to drugs. Rather, 

it sends a dangerous message to pregnant addicts that it is 

better to avoid treatment than run the risk of arrest and 

criminal punishment. 

THE NATIONAL ASSOCIATION OF SOCIAL WORKERS (NASW) is the 

largest association of professional social workers in the world 

with over 135,000 members in 55 chapters throughout the United 

States and abroad. Founded in 1955 from a merger of seven 
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predecessor social work organizations, NASW is devoted to 

promoting the quality and effectiveness of social work practice, 

advancing the knowledge base of the social work profession, and 

improving the quality of life through utilization of social work 

knowledge and skills. The Florida Chapter of NASW has over 4,200 

members. 

NASW believes that criminal prosecution of women who used 

drugs during their pregnancy is inimical to family stability and 

runs counter to the best interests of the child. 

THE NATIONAL BLACK WOMEN'S HEALTH PROJECT (NBWHP) was 

founded as a self-help and health advocacy organization to 

improve the chronic poverty and declining health status of Black 

women and their families. Today it consists of a network of 88  

developing and established chapters in 24 states, serving a 

broad-based constituency of almost 2,000 members. The NBWHP is 

deeply concerned about the results of the recent Florida study 

revealing that Black pregnant women are disproportionately 

reported (and therefore prosecuted) for substance abuse, even 

though abuse is equally prevalent between the races. The NBWHP 

is further concerned that the fear of prosecution will deter 

women from seeking needed medical care, thereby exacerbating the 

already poor health status of Black women and their families. As 

it is, Black people suffer the highest rate of infant mortality 

and neo-natal deaths in the Western world. The NBWHP joins this 
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brief to voice its opposition to the harmful and 

counterproductive policy of criminalizing pregnant women for 

their drug abuse. 

THE NATIONAL COUNCIL ON ALCOHOLISM AND DRUG DEPENDENCE is a 

leading voluntary health agency in the field of alcoholism and 

drug addiction. Since 1944, NCADD has educated the public about 

alcoholism and drug dependence as treatable illnesses and has 

served as an advocate for alcoholic and other drug dependent 

persons and their families. This appeal raises issues of 

importance to NCADD and to its 190 affiliated councils because of 

policy adopted by NCADD which encourages expanded access to 

treatment for drug dependent pregnant women and which opposes the 

criminalization of drug use during pregnancy. 

THE NATIONAL COUNCIL OF NEGRO WOMEN, INC. (NCNW), 

headquartered in Washington, D.C., is an umbrella organization of 

national organizations. 

to harness the strengths of Black women and their families in the 

struggle for civil and human rights. NCNW opposes the 

prosecution of pregnant women for substance abuse as it is both 

discriminatory in practice and fundamentally misguided. 

The NCNW has worked for a half century 

THE NATIONAL LATINA HEALTH PROJECT is a national advocacy 

group established to promote policies that ensure and improve the 

health on Latina women. Currently, there is inadequate access to 
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health care for Latinas. Prosecuting women with substance abuse 

problems can only create additional barriers. 

THE NATIONAL LAWYERS GUILD, SOUTHERN REGION, (NLG) is an 

organization comprised of progressive and public-interest 

lawyers, law students and legal workers throughout the south- 

eastern United States. NLG members represent individuals and 

organization seeking to maintain and expand women's rights to 

privacy and reproductive freedom under the U.S. Constitution and 

Bill of Rights. The NLG and its members believe that the 

criminal prosecution of women for their drug use during pregnancy 

will further weaken women's constitutional rights and deter many 

women from seeking needed medical care. 

THE NATIONAL PERINATAL ASSOCIATION (NPA) is an organization 

comprised of approximately 4500 members of existing 

multidisciplinary regional or state perinatal organizations and 

an at-large caucus. Member organizations include representatives 

from all perinatal health professionals and administrative 

disciplines as well as consumers. The National Perinatal 

Association believes that health is influenced by all factors in 

the human life cycle which affect the well-being of the family 

from prior to conception through the next generation. 

National Perinatal Association respect the rights of each 

individual to a wholesome, full life. The Association and its 

The 
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member organizations are dedicated to promoting perinatal health 

through fostering delivery of optimal care, education, research 

and ordering of national priorities. This appeal raises issues 

of grave concern to the NPA as its members are responsible for 

providing medical care during pregnancy and childbirth, and for 

developing health care policies to support pregnant women and 

their fetuses. 

by women in pregnancy is a dangerous policy as it endangers the 

physician/patient relationship of trust and could keep women at a 

high risk of complications from lack of proper care during 

pregnancy. 

NPA Believes that criminalizing the use of drugs 

THE NATIONAL WOMEN'S HEALTH NETWORK (the Network) is a 

national advocacy group representing 500,000 women through its 

individual and organizational members. 

include ensuring that all women have access to appropriate 

The Network's goals 

prenatal, delivery and post-partum care. Toward those goals, the 

Network works to eliminate cultural, economic, educational and 

legal barriers to health care for women. 

prosecution of pregnant addicts, which threatens to create yet 

We oppose criminal 

another barrier to health care that will endanger the health of 

women and their future children. 

PROJECT HEALTHY CHOICES provides treatment for women who 

We are therefore very concerned about suffer from addiction. 

policies that impair rehabilitative efforts. Prosecuting 
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pregnant substance abusers only serves to deter women from health 

care and impairs maternal fetal health. 

THE WINTER PARK AREA CHAPTER OF THE NATIONAL ORGANIZATION 

FOR WOMEN (WINTER PARK AREA NOW) is one of 37 chapters in the 

State of Florida and part of a national network that is working 

to bring women into full participation in the mainstream of 

American society. We support national and local action to 

eliminate prejudice and discrimination against women in 

government, industry, the political parties, education, science, 

medicine, law and the judiciary. 

legal abortion, to effective birth control, to reproductive 

health and education. NOW'S membership at the local, state, and 

national level believes that criminalizing the use of drugs by 

NOW Supports access to safe and 

pregnant women is a dangerous policy. 

breached in the doctor/patient relationship and pregnant women at 

high risk of complications during pregnancy are driven away from 

the necessary health care. 

drug problem during pregnancy, there are few if any treatment 

facilities in Florida that offer them treatment. 

Confidentiality is 

Even for women seeking help with a 

THE WOMEN'S LEGAL DEFENSE FUND, a non-profit national 

advocacy organization of over 2500 members, works at the federal 

and state levels for policies that offer equal opportunity to 

women, responds to women's basic economic and health needs, and 

enables women and men to live and work with dignity and 
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participate fully in family and community life. Because WLDF 

believes that reproductive freedom for women is fundamental to 

the achievement of these goals, it files amicus briefs in major 

reproductive rights and health cases, advocates for reproductive 

rights and health care for women before Congress, and provides 

policy options about reproductive health programs to state 

legislators. 
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PRELIMINARY STATEMENT 

Jennifer Johnson is a twenty-five year old woman of color 

who was addicted to cocaine when she gave birth to two of her 

children. Neither Carl, born October 3, 1987, nor Jessica, born 

January 23, 1989, was addicted to cocaine;' in fact both were 

full term and healthy. Record on Appeal ["RA"] 46, 54, 65. The 

State learned of Ms. Johnson's prenatal drug use only because she 

confided in her obstetrician and nurse about her addiction 

problems prior to delivering Jessica (as she had confided to the 

physician who delivered Carl in 1986). RA 39. Prompted by 

Ms. Johnson*s disclosure, the obstetrician and nurse tested her 

urine as well as that of Jessica. When both tested positive for 

benzoylecogonine, a metabolized inactive form of cocaine, RA 162, 

hospital personnel were instructed to report the results to the 

Florida Department of Health and Rehabilitative Services (sHRS'l) 

pursuant to §415.503(9) (a) (2), Fla. Stat. (Supp. 1990). An 

Investigation Case Worker, dispatched to the hospital by HRS, 

interviewed Ms. Johnson. 

Despite the fact that §415.503(9) (a) (2) provides that "no 

parent shall be subject to a criminal investigation solely on the 

basis of [an] infant's drug dependency," the case worker appar- 

ently notified Detective Dan Prast of the Seminole County 

Sheriff's Department about the positive drug tests on Ms. Johnson 

' Based on available data, *'at this time it is inaccurate to describe a 
Cocaine-xposed newborn as crack-addicted." zuckerman, ~ r u s  - Infants : 
U n d e r s t a n d h  the Medical Risk, 1 The F'uture of children 26, 31 (1991) 
[hereinafter "OrUQ mxxed Infants"]. 
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investigation. Johnson cooperated with Detective Prast by 

allowing him to "interview" her because she believed, perhaps 

naively, that the authorities were not trying to arrest her, but 

rather intended to help her. RA 568. As she stated, "[i]f I see 

somebody trying to . . . help me . . . I'm gonna cooperate.112 
RA 568. Johnson was unable to obtain the help she sought despite 

her willingness to llcooperate,lt in large part because as a woman 

on Medicaid with a debilitating drug addiction, the medical help 

she required was elusive at best. 

Rather than receiving the help she wanted, Ms. Johnson was 

arrested. Unable to properly charge her with an existing crime, 

the prosecution contorted the Florida statute that makes it a 

felony to deliver drugs to a person under the age of eighteen, 

§893.13(1) (c) (l), Fla. Stat (Supp. 1990), to try to make it afitll 

the case of a substance abuser who becomes pregnant and carries 

that pregnancy to term.3 On July 13, 1989, a trial court 

' Johnson had previously sought help because she was com=erned about the 
effect of her cocaine use on her future offspring. On December 22, 1988, she 
called emxyency d c a l  services; her chief amplaint was listed on the 
intake sheet as llconcern for baby. It As she later explained t0 m.aSt, 
she thought that if she confided her drug addiction to hospied personnel, 
they would refer her to drug place or soanething, cause I really didn't have 
no where to stay . . . . I just wanted to get 5(38ne help." RA 562-63. 
Johnson w a s  never sent to a Wrug place,'@ nor did she receive the "help" she 
sought. Instead, her effort to seek help was ultimately turned against her 
whm, at trial, the prosecutor relied on her expressions of concern for her 
future baby's health as %videncelg of guilt. RA 144-45, 148. 

M s .  Johnson was also charged with child abuse, lcRzt found not guilty 
because there w a s  no evidence that either child had been harmed. 
66. Despite initial alarming reports suggesting that al l  crack-expsed babies 
suffer serious ham, clinical eqerience establishes that drug- %ants 

(continued.. .) 

RA 569. 

&g RA 365- 
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accepted this unprecedented interpretation of the statute and 

Jennifer Johnson became the first woman in the United States to 

be convicted of delivering a controlled substance to a minor as a 

result of her drug use during pregnancy. 

On August 25, 1989, Ms. Johnson was sentenced to one year of 

community control and fourteen years probation.4 

time, she must, among other things, perform two-hundred hours of 

community service, remain gainfully employed, and submit to any 

physical or chemical examinations required by her probation or 

community control officer. RA 391-93.5 A majority of the court 

below affirmed Ms. Johnson's convictions. Johnson v. State, No. 

80-1765, slip op. (Fla. 5th DCA Apr. 18, 1991). 

During that 

Because the State's attempt to prosecute women like 

Ms. Johnson will have adverse effects on the public health and 

welfare of women and their future children, particularly on poor 

3 ( .  . .continued) 
are a diverse graup of babies, sane of whcan do not show any damage. Center 
for the Future of children, Recamnendations, 1 ?he Future of Children 8, 10 
(1991) [hereinafter t'-tions''] (m Exhibit 4)  [hereinafter Ex. 
- 'I]. 
differentiate symptms of poverty, including malnutrition, and lack of pre- 
natal care, from thcse of prenatal crack exposwe. Muphy & Rosenbaum, Blame 
Povertv for their bsrmnq ' Disabilities, N.Y. Times, Feb. 27, 1991, at A26. 

Although Ms. Johnson has thus far been spared long-tenn incarceration, 
the firstdegree felony with w h i c h  she was charged carries a maximum penalty 
of thirty years. 
to that patential sentence. 

In addition to the restrictions described above, Ms. Johnson is 
prohibited frcan corn alcohol, entering a bar without permission fmn the 
probation or canmunity contml officer, and associating with thcse who possess 
drugs. Finally, if she becumes pregnant, she must so notify the probation 
officer and enter a court-approved program of prenatal care. 

Recent research also IW&S that it is difficult if not impossible to 

A violation of her probation would, once again, subject her 

Id. 
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women and women of color and their children,6 and because Ms. 

Johnson's prosecution violates her constitutional privacy rights, 

amici submit this brief in support of a reversal of Ms. Johnson's 

convictions. 

SUMMARY OF ARGUMENT 

Under the lower courts' interpretation of §893.13(1)(~)(1), 

upon giving birth, new mothers with substance abuse problems 

instantly become drug dealers subject to thirty years imprison- 

ment. 

she would not have been convicted under the delivery statute. 

Had Ms. Johnson not chosen to carry her pregnancy to term, 

Because the lower courts' interpretation penalizes pregnancy 

and childbirth it implicates a woman's right to privacy as 

m e  process through whia pregnant women are initially suspected of 
drug abuse, diagncsed, and ultimately prosearted by the State, is suffused 
with enonnow discretion. 
reporting =wi==n- , pregnant black women are more likely to be reported 
and themfore pmsecukd for drug addiction than pregnant white women. 
Indeed, a 1989 study has concluded that in Pinellas County, Florida, a black 
warnan is 9.58 tims more likely than a white women to be reported for sub- 
stance abuse, even thuugh abuse is equally prevalent be- the races. 
Chasnoff, Landress & Barrett, The Prevalence of Illicit-Druu or Alcohol Use 
Ixlrinq Premamy and Discrerwx=ies in Mandatory FtemrtinS in Pinel las  Countv. 
Florida, 322 New Eng. J. of Med. 1202, 1203 (1990). . 

Services (W), Gregory coler, endorsed this study and stat& that it is like- 
ly that the bias found in Pinellas County exists thmughout Florida. Holly, 
study: RaceAffectsDrua -Abuse Testhq, Miami Herald, Sept. 19, 1989, at 2B. 
Similar racial bias is present in cases involving criminal proseclrtions. O f  
the approximately sixty prosecutions nationwide of pregnant women for their 
drug use while pregnant, eighty percent, a vastly disproportionate number, 
have been wamen of color. 
Tinks, July 20, 1990, at A13. The disparity between the number of 'kwmen of 
color and white women prosecuted for drug addiction while pregnant is a strong 
indication that the w o m n  of color have been denied equal protection under the 
law. 
Eaualitv. and the Riuht of PriMCv, 104 ~ a w .  L. W. 1419, 1451 (1991). 

It is thus not suprising that even with mandatory 

The Secretary of the Florida Department of Health and Rehabilitative 

Kolata, Racial Bias Seen on Preqnan t Addicts, N.Y. 

Roberts, Punishins ~ r u s  Addicts who Have Babies: women of Color. 
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guaranteed by the Florida and United States Constitutions. 

brief's examination of the nature of addiction, the reasons why 

women take drugs, and the obstacles preventing women from getting 

help illustrate that prosecuting pregnant substance abusers not 

only fails to serve any compelling state interest, but actually 

undermines legitimate public health efforts to address the prob- 

lems of drug use during pregnancy. 

Because the lower courts' interpretation of 8893.13(1)(~)(1) 

This 

cannot survive the strict scrutiny required under the privacy 

analysis, Ms. Johnson's convictions must be reversed. 

Additionally, Ms. Johnson's convictions must be overturned 

because the lower courtst interpretation of Florida's drug 

delivery statute violates the plain meaning of the statute and 

leads to absurd results. 

ARGUMENT 

I 

PUNISHING A WOMAN WHO USES ILLEGAL DRUGS BECAUSE SHE BECOMES 
PaREGNANT AND GIVES BIRTH VIOLATES THE CONSTITUTIONAL RIGHT TO 

PRIVACY 

The Florida Constitution explicitly recognizes a right to 

privacy that is "much broader in scope than that of the Federal 

Constitution.t' Winfield v. Div. of Pari-Mutuel Waserinq, 477 

So.2d 544, 548 (Fla. 1985).7 This right is "clearly implicated 

?he people of Florida amend& the S t a t e  Constitution in 1980 to 
provide: 
alone and free frcan Govenrmental intrusion into his private life except as 

tWight of privacy. - Every natural person has the right to be let 

(continued. . . ) 
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in a woman's decision whether or not to continue her pregnancy," 

In re T.W., 551 So.2d 1186, 1192 (Fla. 1989), and her "'right to 

make that choice freely is fundamental.''' - Id. at 1193 (citation 

omitted) .8 Because 

[tlhe right of privacy [under Florida law] is 
a fundamental right, [this Court applies] the 
compelling state interest standard. This 
test shifts the burden of proof to the state 
to justify an intrusion on privacy. The 
burden can be met by demonstrating that the 
challenged regulation serves a compelling 
state interest and accomplishes its goal 
through the use of the least intrusive means. 

Winfield, 477 So.2d at 547.9 

The State seeks to distract attention from the privacy 

rights at stake in this case by arguing that "the right to 

privacy does not include the right to use drugs." Answer Brief 

of Appellee at 4 0 ,  Johnson v. State, No. 89-1765, slip op. (Fla. 

5th DCA Apr. 18, 1991). But that argument misses the point 

entirely. Both the trial court's rulings and the prosecution's 

statements make clear that Ms. Johnson's pregnancy was a crucial 

7 ( .  . .continued) 
otherwise provided herein. This section shall not be construed to limit the 
public's right of access to public records and meetings as provided by law." 
A r t .  I, 523, Fla. Const. 
f d t i o n  for those privacy interests inherent in the concept of liberty 
which may nut othemise be pratected by specific constitutional provisions." 
Rasmussen v. South Florida Blood Serv., 500 So.2d 533, 536 (Fla. 1987). 

In In re T.W., 551 So.2d at 1190-91, this Court found it appropriate 
to mch the issue of privacy under the Florida Constitution prior to 
addressing federal constitutional concerns. 

men if no fundamentdl constitutional rights are implicated by a 
prosecution, criminal penalties may not be imposes unless they are lvreasonably 
related to achieving [a] legitimate legislative pwpose." S t a t e  v. Saiez, 489 
So.2d 1125, 1129 (Fla. 1986). 

This privacy right provides "an explicit textual 

6 



and indispensable element of the alleged crime. The trial judge 

said, "The defendant also made a choice to become pregnant and to 

allow these pregnancies to come to term.l# RA 367. Similarly, 

the prosecution said: When she delivered the baby, she broke 

the law in the State.Il RA 365. Had Jennifer Johnson not been 

pregnant at the time she used cocaine, she could not have been 

criminally prosecuted under 5893.13 (1) (c) (1) . 
Although Ms. Johnson is equally subject to prosecution for 

possession of drugs as any other Florida resident, the imposition 

of special penalties or prosecutions based on the fact that she 

was pregnant implicates her privacy right under the Florida 

Constitution. The fact that a pregnant addict who wishes to 

avoid criminal prosecution may have no option other than to 

obtain an abortion further illustrates that reproductive privacy 

rights are implicated by the lower courts' interpretation of 

§893.13(1) (c) (1). See Johnson, slip op. at 13 (Sharp, J., 

dissenting) ("Prosecution of pregnant women for engaging in 

activities harmful to their fetuses or newborns may also 

unwittingly increase the incidence of abortion."). 

A more general right to privacy is also at stake because, in 

order to prosecute a woman like Jennifer Johnson, the State 

"'must intrude into her most private areas, her inner body 

. . . .  I f1  Commonwealth v. Pellesrini, No. 87970, slip op. at 6 

(Mass. Sup. Ct. Oct. 15, 1990)." Because the fetus is 

lo That similar prosecutions might occur because of a wormanls legal 
For example, in 1986, behavior during preg~ncy is not mere speculation. 

(continued. . . ) 
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physically part of a woman's body, her every action has the 

a 

0 

0 

0 

0 

c 

potential to affect fetal health. Thus, Illthe level of state 

intervention and control over a women's body required by this 

prosecution' would set a dangerous precedent for numerous other 

pregnancy-related restrictions on women. - Id. at 9."  

lo(. . .contimed) 
Pamela Rae Stewart was arrested wder a criminal child support statute and 
charged with 'lfailixxj to follow her doctor's advice to stay off her feet, to 
refrain frnm sexual intercaurse , refrain fran taking street drugs, and seek 
M a t e  medical attention, if she experienced difficulties with the 
Pregnancy." - le v. Stewart, No. M508197, slip op. at 4 (San Diego Mun. Ct. 
F'. 23, 1987). hrpslecybrs later 
the case. 
T-, Dec .  12, 1986, 511, at 20. In Albany County, Wy-, a pregnant woman 
who entered a hospital for treatment for injuries inflict& by her husband was 
tested for alcohol, arrested, jailed, and chary& with criminal child abuse 
because the state argued that by dr- alcohol she had endangered her 
fetus. State v. Pfannenstiel, No. 1-90-8CR, slip op. (County Ct. of Laramie, 
Wy. , ccanplaint filed Jan. 5, 1990). Levanddosky, T u m b  Warnen into 2- 
med Petri Dishes, Qsper [Wyo.] !Xarl?ribune, Jan. 21, 1990 at As. The 
charyes, however, were dismissed in both cases. 

meed, the mte a-y believes that it has the right ''to 
require a certain degree of prenatal care once [a wcanim] elects.  . . [to] 
carry the child to f u l l  term." Answer Brief at 42. 
was explicitly rejected by the highest cclurt of Illinois in Stallman v. 
YauncraU ist, 531 N.E.2d 355 (Ill. 1988). In that case, the ccxlrt refused to 
recognize a tort for maternal prenatal negligence in part because it wmld 
permit an unlhnitable basis for state intrusion in pregnant wcmenls lives: 

t ha t  drugs had little to do with  
Schacter, Help is Hard to Find for Addict Mothers, Lc6 Arqeles 

l1 

Such a view of preg~ncy 

If a legally cognizable duty on the part of 
mothers were  recognized, then a judicially defined 
standard of conduct would have to be met. 
asked, by what judicially defined standard would a 
mother have her evexy act or dssion while pregnant 
subjected to S t a t e  scrutiny? By what objective stan- 
dard could a jury be guided in whether a 
pregnant wmen did all that was necessary in order not 
to breach a legal duty to not interfere with her 
fetus1 separate and indeperdent right to be born 
whole? 
typical beliefs about the reproductive abilities of 
women be kept fram interfering with a jury's deter- 
mination of whether a particular wanan was negligent 
at any pint during her pregnancy? 

It must be 

In w h a t  way would prejudicial and stereo- 

(continued. . . ) 
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For these reasons, courts in Massachusetts and Michigan have 

held that prosecuting a woman because she was pregnant at the 

time she used cocaine implicates her right to privacy. 

Pelleqrini, slip op. at 6; PeoDle v. Bremer, No. 90-32227-FH, 

slip op. (Mich. Cir. Ct. Jan. 31, 1991). 

Although the State may assert that it has a compelling 

interest in promoting healthy births sufficient to override the 

pregnant woman's privacy, as Point I1 demonstrates the criminal 

prosecution of drug-using women for becoming pregnant is not only 

grossly ineffective, but, indeed, undermines the State's asserted 

public health interest by deterring women from seeking prenatal 

care and drug treatment. As the Academy of Pediatrics has 

concluded, these lt[p]unitive measures taken toward pregnant 

women, such as criminal prosecution and incarceration, have no 

proven benefits for infant health . . . . American Academy of 

Pediatrics, Committee on Substance Abuse, Druq-Exposed Infants, 

86 Pediatrics 639, 641 (1990). 

- Id. at 360. The court refused to turn wman and fetus into Yegal adver- 
saries" or to adopt the "legal fictionm1 that the fetus "is a separate legal 
person with rights hostile . . . to the a. See also In re A.C., 573 
A.2d 1235, 1244 (D.C. App. 1990) (rejecting argument that because a wanan 
'*'has chosen to lend her body to bring [a] child into the world' [She] has an 
enhanced duty to assure the welfare of the fetus, sufficient even to require 
her to undergo caesarean surgery."). 

9 
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THE LOWER COURTS' CONSTRUCTION OF §893.13(1)(C)(l) LEADS TO 
RESULTS THAT ARE IRRATIONAL, COUNTERPRODUCTIVE AND AT ODDS WITH 

SOUND PUBLIC HEALTH POLICY. 

The decision below reflects thinly veiled anger at Ms. 

Johnson and women like her. Without appreciating the nature of 

addiction or the complex social and psychological factors that 

influence women's substance abuse, the courts below portray Ms. 

Johnson's drug use as simply a matter of willpower alone. RA 

513-14; Johnson, slip op. at 2; id. at 2 (Cobb, J., concurring). 

However, as presented below in Point I1 A, addiction is a disease 

and, therefore, unlikely to be deterred by the additional 

penalties created by §893.13(1)(c)(l) for women who use drugs and 

have babies. The decisions below also suggest that drug-use by 

women like Ms. Johnson constitutes intentional disregard for the 

well-being of their future children. But as Point I1 B explains, 

drug use by such women may be better understood as a reflection 

of the violence and despair in their own lives. Indeed, some 

substance abusers who are pregnant are especially motivated to 

seek drug treatment during pregnancy. Unfortunately, as 

explained in Point I1 C, that help is almost nonexistent. 

Moreover, as Point I1 D describes, whether or not drug treatment 

is available, the reproductive health care women need to make 

responsible choices simply is not accessible to many low-income 

women of color like Ms. Johnson. 

Finally, Point I1 E demonstrates how utterly counterproduc- 

tive and ill-advised is the lower courts' interpretation of 

10 
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5893.13 (1) (c) (1) . Judge Sharp correctly noted, ltprosecuting 

women for using drugs and 'delivering' them to their newborns 

appears to be the least effective response to this crisis. 

Rather than face the possibility of prosecution, pregnant women 

who are substance abusers may simply avoid prenatal or medical 

care for fear of being detected." Johnson, slip op. at 11-12 

(Sharp, J., dissenting). 

The public health community is in agreement that a punitive 

approach to drug use during pregnancy, by driving women away from 

health care, will exacerbate, not solve, the.problem. Among the 

organizations that have published policies or recommendations 

opposing the creation of new penalties directed at drug use by 

pregnant women are the American Public Health Association, l2 the 

American Academy of Pediatrics,13 the American Medical 

Association,14 the American Society on Addiction Medi~ine,'~ the 

l2  he American Public ~edlth miation 11- that no pnitive 
measures be taken against pregnant wanen who are users of illicit drugs when 
no ather illegal acts, including drug-related offenses, have been cOanmitted.lt 
American Public Health Association Policy Statement No. 9020, Illicit Druq Use 
b~ -t m, 8 Am. J. Pub. Health 240 (1990) (Ek. 2). 

l3 
11% public must be assured of nonpunitive access to amprehensive 

care wh ich  will met the needs of the skshxe-abusing pregnant woman and her 
infant." American Academy of pediatrics, conunittee on substam=e Abuse, Druq 
Exmsed Infants, 86 pediatrics 639, 642 (1990). "The [Academy] is concerned 
that such involuntary measures may discaurage mathers and their infants f m  
receiving the very medical care ard social support systems that are crucial to 
their treatmmt.tt Id. at 641. 

l4 American Medical Association ~oard of ~rustees  port, - 1 Inter- 
ventions minq presnancy , 264 J. A.M.A. 2663, 2670 (1990) ("crimindl SUE- 
tions or civil liability for harmful behavior by the pregnant woman taward her 
fetus are inappLDpriate.11) ; American Medical Association Board of Trustees 
Report, Treatment Versus Criminalization: phvsician Role in Druq Addiction 
minq presnancv , F&iolution 131 (1990) (tt[T]herefore be it . . . resolved 

(continued.. . ) 
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March of Dimes,16 the National Association of Public Child 

Welfare Administrators,17 the Southern Regional Project on 

Infant Mortality (which is an initiative of the Southern 

Governors1 Association and the Southern Legislative 

Conference),18 and the staff of the Center for the Future of 

Children. l9 

1 .  

. .  lo(. . .corrti.rnled) 
t h a t t h e r n ~ l e g i d a t m n  ' which criminal* ma+pmal dnlg- . . I t )  . 

l5 TIE American society of Addiction -cine has issued a mition 
Statement that ''[sltate and l o a d  governmmts should avoid any measures 
defining alcahol or other drug use durbq prqnancy as Iprenatal child abuse' 
and should avoid pmsearh 'on, jail or other punitive measures as a substitute 
for providing effective health sexvices for these m." American societv of 
Addiction Medicine policy Statement on Qlemicallv Dermdent women and 
P-mmanw, ASAM N- 6 (Sept./Oct. 1989) (Ex. 3). 

l6 IIpLmitive appoaches to drug addiction may be harmful to pregnant 
wanen because they interfere with access to appropriate hedlth care. 
punishment may cause m most in need of prenatal services to avoid hedlth 
care professionals.v1 March of D-, Statement on M&emal. Drus Abuse 1 (Dec. 
1990) (Ex.8). 

Fear of 

l7 ' l~aws,  regulations, or policies that resp~rd to addiction in a 
primarily punitive nature, requiring hurtan senrice worhrs and physicians to 
function as law enfomerrent agents are hlJpIDpriate.v' Nationdl Association 
of public Child Welfare ? d m h k t m  tors, Gui dinu prim=iDles for Workins With 
Sukbxe-Abusinu Families and Druu - Exmsed Children: 
Fleswnse 3 (Jan. 1991) (Ex. 10). 

intervention, and treatment alternatives rather than punitive actions to 
ameliorate the problems related to p e r h t a l  expcswe to drugs and alcuhol." 
Southern Laislative Summit on Healthv Infants and Families: An American 
Assemblv: Policv Statement 8 (Oc t .  4-7, 1990) (Ex. 11). 

subject to special criminal mosecution on the basis of alleaations that her 

The child welfare 

l8 I1[S]tates should adopt, as preferred methods, prevention, 

l9 "A w r o ~ n  who uses illegal drugs during preg~ncy should nut be 

ill+ --use harms the fetus. 
ccntunitment provisions for pregnant 
8, 9 (1991) (Ex. 1). 

Nor should states adopt &ial civil 
m who use drugs." ReCammenaations at 

12 
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A. Addiction During Pregnancy Is A Social 
Problem Appropriately Addressed By 
Public Health Authorities, Not The 
Criminal Justice System. 

The trial court below stated, "The choice to use cocaine or 

not to use it is just that -- a choice.I1 RA 366. Similarly, 

Judge Dauksch assumed that ll[a]ppellant voluntarily took cocaine 

into her body . . . .I1 Johnson, slip op. at 2. And Judge Cobb 

asserted: llcertainly, it is no undue burden upon an expectant 

mother to avoid cocaine use during the last several days of her 

pregnancy.I1 s. at 2 (Cobb, J-, concurring). All these stats- 

ments reflect a profound misunderstanding of the nature of 

addiction and the belief that §893.13(1)(~)(1) can properly be 

applied to Jennifer Johnson because drug use is willful criminal 

behavior. RA 318. 

As long ago as 1925, however, the United States Supreme 

Court observed that addicts Itare diseased and proper subjects for 

[medical] treatment.Il Linder v. U.S., 268 U.S. 5, 18 (1925). 

Thirty-seven years later, the Supreme Court reaffirmed that 

addiction to drugs is a disease, and not a crime. Robinson v. 

California, 370 U.S. 660, 667 n.8 (1962). The medical community 

agrees that addiction is a disease best addressed through treat- 

ment rather than punishment. - Chavkin, Drus Addiction and 
Presnancv: Policy Crossroads, 80 Am. J. Pub. Health 483, 484-85 

(1990) . 
Ms. Johnson at the time of her arrest suffered from the 

disease of addiction. RA 366. She used crack cocaine, the most 

13 



addictive substance known to the medical community. 2o Cocaine 

addicts like Ms. Johnson have been described as being trapped in 

a seemingly interminable cycle of @@short lived euphoria that is 

followed by severe depression, driving the addict to recapture 

the -- See also National Treasury Emr>lovees Union v. 

Von Raab, 489 U.S. 656, 676 (1989) (@*[A]ddicts may be unable to 

abstain even for a limited period of time.I'). Nevertheless, 

application of §893.13(1)(~)(1) to Ms. Johnson and women like her 

presumes that they 

can and will @@control1@ their behavior in 
response to threats. Yet, the pregnant woman 
who uses drugs has already demonstrated that 
she is not deterred by threats: her use of 
illegal drugs in and of itself carried the 
possibility of prosecution and imprisonment 
whether or not she was pregnant, and that 
possibility did not deter her. There is 
little reason to believe that an additional 
threat will be a more effective deterrent. 

Recommendations at 15 (Ex. 4). Thus, contrary to the lower 

courts' assumptions, Ms. Johnson and women like her are unable 

simply to choose to discontinue their drug use and the additional 

penalties imposed by §893.13(1)(~)(1) will not further a state 

interest in getting pregnant women to stop their drug use. 

rts Findim New HOE On Treath Cmck Addicts, N.Y. Thes, " m  
August 24, 1989, at 1, col. 5. 

21 - Id. 
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B. Substance Abuse And Addiction Are Caused By 
Complex Social And Psychological Factors. 

The decisions below attribute to Ms. Johnson an intent to 

give drugs to her children. Experts, however, have identified 

several factors that affect a woman's drug use, none of which 

include the desire to push drugs to their newborns or children to 

be. 

A history of victimization is a key predictor for a woman's 

substance abuse. 22 Incest, sexual abuse, rape, and battering, 

which threaten all women ,  are disproportionately' present in the 

lives of women who are drug dependent. In one study, up to 74% 

of alcohol and drug dependent women reported incidents of sexual 

abuse.23 In another study of pregnant addicted women, 19% were 

severely beaten as children, 15% were raped as children, and 21% 

were raped as adults. This was in addition to the 70% who 

reported that as adults they were also beaten.24 

are consistent with the anecdotal reports from the few programs 

These studies 

D. Kilpatrick, violence as a prec=ursor to ~amen's substance ~buse: 
The Rest of the Druu -violence story 7 (American psychological Association, 
98th Ann. Corn., Aug. 1990); see also L. Walker, Abused Mothers. Infants. and 
substam=e Abuse: psvcholosical Oonseau ences of Failure to Protect 12 (Jan. 19- 
20, 1990) (unpublished manuscript) (prepared for the American psychological 
Association Division on Clinicdl Psychology and Georyetown University Child 
Devel-t Mid-Winter Conference on Mothers, Infants and substance Abuse, 
ScattsddLe, Arizona) (hereinafter IWmsed M~thers'~]. 

G e t t h  Well: A m t m e n t  Guide for Careu ivers Who Work With Wcanen 244 (1990) 
(citing f m  S. Wilsnack, Wrinkirq, sexuality, and sexual Dysfunctions in 
Wmentl in Alcohol Problems in Warm (S. Wilsnack & L. E?e&man eds. 1984) ) 
(hereinafter " G e t t i n q  Sober, Gettinq WellI1]. 

Addicts: A t  Risk for Child Abuse, Nealect and Placement in Foster Care, 9 
Neurotoxiwlogy & Teratology 315 (1987)). 

23 N. Finkelstein, S. IxuK=an, L. Derman & J. smeltz, Gettk Sober, 

24 Abused Mothers at 8 (citing Fkgan, Eklich f Finnegan, Infants of Druq 
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that specialize in treating pregnant addicted women that 80-90% 

of their clients have been victims of rape or incest.25 

Significantly, women are often pressured to use drugs in the 

first instance by the same men who are physically abusive of 

them. 26 

Thus, many experts believe that it is likely that women who 

are abused I1self-medicatet1 with alcohol, illicit drugs, and pres- 

cription medication to alleviate the pain and anxiety of living 

under the constant threat of violence.27 

Uff, TreatinuDrUa Addiction with the Woman in Mind, m e  Washington 
Post, March 5, 1990, El, E4; cf. Martin, Bis Bribe Helm Mothers Fend Off 
Al lu re  of Cram, N.Y. Times, Mar. 7, 1990, at B1. 

26 The Womenls Drug R e s e x &  Project f m  that over 85% of the wcmm 
who used drugs were living with a male spouses or partners who w e r e  drug 
abusers. 
87-1177, Treatment Services for Druq D~EIX~ ent Warnen, 32-38 (llCharacteristics 
of Drug Dependent womenl~) (1981) ; see also ~ e t t i n u  sober, Gettinu Well, at 

U.S. Department of Health and Human Services Publication No. ("I) 

302. 

~maro, Fried, & ~u~kerman, violence r ~ l r i n u  preananc~ and 
substance Abuse, 80 Am. J. pub. Health 575, 578 (1990) [h-hfter IFViolence 
mins presnancv Ir]; see also Walker, The Battered Woman svndrcane (1984) ; 
Hilberman, Overview: The Wife-beater's Wife: Fkconsidered, 137 Am. J. 
Psychiatry 1336 (1980); Gettinu Sober, Gettinu Well, at 302 (the use of 
alcohol or drugs during pregnancy %ay be defensive behavior on the part of 
the warnan trying to cope with an intolexable situation.11) ; Randall, Damestic 
Violence Besets Other Problems of Which phvsicians Must Be Aware to Be 
Effective, 264 Med. News and perspectives 940, 943 (1990). 
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Growing up in substance abusing families,28 and experi- 

encing poverty, homelessnessB and stress, also puts women at 

risk for drug abuse.30 

mothers, like Ms. Johnson, also have higher levels of stress than 

most groups, low levels of well being, few existing support 

networks, and high levels of depression, putting them at risk for 

physical and emotional illness, including substance abuse. 31 

Studies confirm that low-income single 

Given the reasons why many women begin to use drugs, the 

characterization of drug dependent women as drug dealers with 

criminal intent worthy of punishment makes little sense. No 

legitimate state interest, much less a compelling interest, can 

28 N. Finkelstein, "reatment Issues: Wcanen and substance AtXlse 12, 
(Sept. 1990) (unpublished manuscript) prepared for the National Coalition on 
Alcohol and Drug &perdent Women and The& Children (citing N. Finkelstein, 
Effects of parental Alcoholism, Family Violence and Social Sumo rt on 
Inters enerational Transrm 'ssion of Alcoholism in Adult Women (Ph.D 
Dissertation, Ekandeis Univ. 1986)) [hereinafter ltTreatment Issued'] (Ex. 5). 

Jahnson w a s  one of many in Florida who, for some time found herself 
hameless and addicted. RA 544. A South Florida study faund that a third of 
the haaneless have untreated drug problems and remmemled more treatment for 
the drug addicted, as one way of attenpting to reduce hamelessness. 
Herald, Apr. 27, 1989 at 1A col. 2. 

and 41% of those families are headed by womm without a second wage earner 
supporting the family. Bureau of the Census, U.S. Deparhnent of Ccmmmx, 
E m d c  characteristics: Florida at Table 72 (1980). 

in Lcw-Income Female Headed Families, 1 Families Tbday at 323-345 (1979); 
D. wuden t B. Googins, Boston UniverSity Balancing Job and Hmelife Study, 
Manac~inu Work and Family Stress in Commtions (Boston U. S c h .  of Soc. Work 
1987); and Finkelstein & Dennar~, Wrqle Parent Wcanen: 
in Alcohol and Druss are Warnen's Issues (expe&ed pblication date March 1991) 

Miami 

Nearly ten percent of Florida's families live belaw the poverty level 

31 - see Trea.tment ~ssues at 10; (citing studies fram D. Belle, wmession 

What a Mother Can Do" 

(Ex. 5). 
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be served by punishing acts which are not intended or desired.32 

As NAPARE has stated, "these women are addicts who become 

pregnant, not pregnant women who decide to use drugs and become 

addicts. They do not want or intend to have their unborn 

children by using drugs." NAPARE at 2 ( E x .  9). 

C. In Light Of The Acute Shortage Of Drug 
Treatment Programs For Pregnant Women, 
Punishing Them Pursuant to 5893 13 (1) (c) (1) 
Cannot Further Any Compelling State Interest. 

The prosecution and trial court both suggested that the 

application of 9893.13(1)(~)(1) to Ms. Johnson was appropriate in 

part because she failed to get drug treatment during her 

pregnancy. RA 368, 383. No state interest can be furthered, 

however, by punishing women for failing to seek non-existent or 

inappropriate treatment for their drug-related problems. As 

discussed below, the shortage of drug treatment programs 

32 National Association for Perinatal Addicrtion and Education, 
Policy Statement No. 1, Criminalization of Prenatal Drug use: Punitive 
Measures Will Be Caunter-Productive 1 (July 1990) [hereinafter lWAEYARE'l] 
(m. 9). 

As one parent testified: 

I can tell you that drug addicts are human beings who 
have the same hopes and dreams that you do. 
addicted mothers love their children just like any 
&her mother. 1 love my children. But it is just not 
easy to stap using drugs. 
and a lot  of m t m n t  for me to reach this point in 
my recuveq. Recovering frum any kind of addiction is 
a long-term process, fraught with relapse. It takes a 
t.rem3dous support system. 

Drug 

It has taken a long time 

M i s s k  Links: Coorrihtk Federal Drug policy for Women. Infants and 
Children: H e a ~ r k  before Senate Corm. on Govennmerrtal Affairs, lOlst Gong., 
lst Sess. (July 31, 1989) ( t e s t h n y  of Elahe Wilcox) at 1. 
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sensitive to women's needs creates insurmountable barriers for 

women seeking drug treatment. 33 

As Representative and Chair of the Committee on Children, 

Youth and Families, George Miller stated: "Women who seek help 

during pregnancy cannot get it."" 

federal General Accounting Office report to the Senate, many drug 

treatment programs flatly refuse to take any pregnant women. 

The lack of available treatment reflects the legacy of discrimi- 

nation against women addictsM as well as some treatment cen- 

ters' fear of liability due to medical uncertainty over the 

optimal management of addiction during pregnancy. 

According to a recent 

35 

37 

In Florida, as nationwide, there are not enough treatment 

programs for drug users who happen to be pregnant. Even though, 

33 Impfer, Treatment proarams for Drus -z4txJSina warnen, 1 The Future of 
Children 50, 53 (1991) [hereinafter "Treatment m;-Oaranr; It] . 

34 ~ ~ r n ~ o o ~ :  confrontinathem ct of perinatal. substance 
Abuse: H w h  Before the Select Camnit tee on Children, Ycuth and Families, 
10lst tong.! 1st ~ess.  2 (1989) (opening statenmt of George 
Miller, C h a m  Select Camittee on Children, Youth and Families) [herein- 
aftex llBOrn Hookedt1]. See also Treatment Proararrrs at 53-56. 

Camni t tee on Finance, U.S. Senate, Drua - Exmsed Infants, A Generation at Risk, 
W-0-138 at 36-37 (1990) [hereinafter llGJp]. 

- ~ e e  suffet, Mztson ti i rot man, mtment of the pregnant ptldict: 
Historicdl Overview, preanan t Addicts and Their children: 
Care Amroach 13, 21 (R. Brotman, D. Hutson, & F. Suffet eds.). 

The Health Policy and Lmal ImD lications 
of Funishim Preqnan t Women for Harm to Their Fetuses 16 N.Y.U. Rev. L. and 
Social change 277, 301 n.167 (1987-88) [hereinafter ltpresrsancV -licet1] 
('I'Most centers worry about the liability, so as soon as they discover a woman 
is pregnant, they refuse her or throw her out of the program. . . Even 
emergency detoxification programs don't want pregnant women. It') (quoting 
Widewread Abuse of Druqs by Preqnan t Wanen is Found, N.Y. T b ,  Aug. 30, 
1988, at Al). 

35 united states ~eneral Accounting office ~eport to the chairman, 

36 AXI 
A C a m  rehensive 

"-ty,- Police: 
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as the GAO reports, "many health professionals believe that 

comprehensive residential drug treatment, including prenatal 

care, is the best approach to helping many women abstain from 

using drugs during pregnancy and assuring that the developing 

fetus has the best chance of being born healthy,"% few such 

programs exist in Florida. Although there were nearly 4,500 

reported pregnant addicts in Florida in fiscal year 1989-90, 

there are only 135 residential beds available for pregnant 

addicts in all of Florida.39 

Many women in Florida are put on waiting lists even 

though "[tlreatment experts believe that unless women who have 

decided to seek treatment are admitted to a treatment facility 

the same day, they may not return," GAO at 8. In 1989 in the 

Orlando area, where Johnson lived, more than 200 people, approxi- 

mately one-third of them women, were on waiting lists for 

38 - GAO at 37 (-is added). AS the explains,llresiderrtial 
treatment allows for several needs to be addressed at the same time, thus 
reducing problems of fragmentation and inaccessibility of services. 
vie, the - nnected problem of harelessness, substance abuse, 
maternal and child health, and parenting are addressed in the few residential 
programs that exist. In addition, these programs limit access to drugs and 
remwe women f m  the mirorrments in which they becam dependent.1f Id. 
Thcse few programs that e x i s t  and have adopted this model have had remarkable 
success. at 38. See also Miller, Qlrvsal is offered what moths and baby 
needed, The Annapolis Capital, June 7, 1990 at A7 (describhy successful birth 
o u t c c ~  of baby born to the first wanan allowed to have her baby with her in 
Maryland's only residential drug trea.tment program for women.) i Martin, & 
B r i b e  Helm Mothers Fend Off Allure of Crack, N. Y. T h e s ,  Mar. 7, 1990 at B1 
(describing success of New York City's only residential drug treatment program 
that allows women to stay with their children). 

Program Office, Florida Department of Health t Militative Services, 
Alcohol and Drua Abvseprosram 10 (January 1991) (Ex. 6). 

For 

39 GWS, Williams t petersen, ~ l ~ a h o l ,  p rug ~buse  t mtal ~ d t h  
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publicly funded treatment.40 

of 1990, the number of women on the waiting list reached a high 

of 2,188.4' 

1,031 women were on waiting lists each month, and an average of 

2,460 people needed residential care. 

Florida HRS reports that in April 

From July 1988 to December 1990, an average of 

42 

Numerous additional obstacles exist for women. In addition 

to being scarce, drug treatment is far too expensive for women 

like Jennifer Johnson.43 - See Treatment Proarams at 54. More- 

over, most Florida programs do not provide child care services 

which "effectively precludes the participation of women in drug 

treatment." Chavkin, HelD. Donlt Jail Addicted Mothers, N.Y. 

Times, July 18, 1989, at A21 (citing study by the National Insti- 

tute for Drug Abuse): see also GAO at 9,.44 In all of Florida, 

* 

* 

* 

Price of Snow Babies, Orlando Sentinel, Dec. 12, 1989. 

41 mmndum froan DOUCJ US, ~ l c c r h ~ l  and 
Treatment Outcoanes Unit, Florida Department of H e a l t h  ard Fkhabilitative 
Semites, substance Abuse Waitinu List Data 7 (Feb. 11, 1991) [hereinafter 
Wd&ance Abuse Waitinu List tkta Memorandum11] (Ex. 7). 

of Florida reports that the average nunker of men and wcmen on wait- lists 
fram October to December 1990 for drug treatment in Florida was 2,705. 
1. Earlier in the year, in April of 1990, the number reached 5,800. a. at 
2. Experts said that the decline since April was %ecause many of those who 
want help T1y36t have despa- of getting it and gone back to the street." 
Shannon, A Lasins Battle, Time Magazine, Dec. 3, 1990, at 46. 

treatmnt programs do not accept Medicaid and cost hundreds of dollars a 
day.) [hereinafter ~tShendet8] (Ex. 1). 

private treatmnt providers, physicians, clergy, and law enforcement 
personnel, child care was identified as the Ilumber one urrmet need of women 
requhz- substance abuse treatment. 
treatment providers offered child care, and only 29% offered programs for 

~buse  Data =ices and 

-- See id. at 4. T h e  Department of H e a l t h  and Rehabilitative services 

a. at 

Declaration of Suzanne S h e  at a 4, 5, 7, 8, 9, 10, 11, 12 (Many 

44 In a 1986 study involving 3500 surveys distributed to state and 

The same study found that only 8% of the 

(continued.. .) 
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only four residential drug treatment centers accept women with 

their children.45 Women like Ms. Johnson are thus forced to 

choose between getting help for themselves and abandoning their 

existing children to an often dangerous and overcrowded foster 

care system. Indeed, many such women must sacrifice their 

chances for recovery in an effort to keep their families 

together. 

Other obstacles to women's ability to find and obtain drug 

treatment include the fact that women are more likely than men to 

encounter opposition to treatment from friends and family, and 

are less likely to be identified and referred for treatment by 

professionals.46 In addition, treatment is "too often male 

oriented and male dominated, and therefore, wholly unsuited to [a 

Woman's] needs.f147 With male to female ratios as high as lO:l, 

. .continued) 
children. 
Leagues, Woman to Warnan Conmmitv Services Survey 2 (1988)) (Ex. 5). 
Malaspina, C l e a n  Livinq, Boston Globe Magazine, NW. 5, 1989, at 20 
[hereinafter Vlean Livinq"] ("60% of m in state funded substam=e abuse 
prcgrams are mothers, yet few treatment progranrs accept children.11). 

Tmatment Issues at 8, (citing study by the Association of Junior 

45 

46 

~ h d  at 9 3 (m. 1). 
Treatment ~ssues at 7 (citing studies by ~eckman and ~maro, p e r s o ~ l  

and Social Differences Faced bv Females and Males E n t e r b  Alcohol Treatment, 
45 J. Studies on Alcohol 135 (1986)) (Ex. 5). 

Id. at 2-3 (quoting fram Alcohol Abuse Amom Women: ial Problems 
and UnmeFNeeds 1976: Hearinqs on S. 3184 Before the SubcamnZ Alcoholism 
and Narcotics of the Senate Cam. on Labor and Public Welfare, 94th Cow., 2nd 
Sess. 1-2 (1976) (Statement of Sen. William Hathaway, Chairperson)) : Treatment 
Procmms at 55. 

47 
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treatment centers not only fail to address women's needs, but 

also invite various forms of sexual hara~sment.~~ 

All of these barriers to treatment exist in Seminole County, 

where Ms. Johnson was arrested. Two years after her arrest, 

there are still now only two adult residential drug treatment 

programs, Winter Park Pavilion of Park Health Care and Seminole 

Community Mental Health Center. 

9 3 (Ex. 1). Neither of these provide services for low-income 

women. Id. at 9 4,5. Winter Park Pavilion has fourteen beds, 

costs $575.00 a day, and does not admit women with their 

children. Id. at 9 4. Seminole County Community Health Center 

has twenty-eight beds, does not accept Medicaid, does not accept 

women with their children, and "rarely accepts pregnant women 

Declaration of Suzanne Shende at 

because they fear the possibility of medical problems." Id. at 

I 5. 
In District 7, a four county area which includes Seminole 

County, there are only three treatment programs that provide 

services to women and accept Medicaid. Id. at 9 6-16. One has 

fifteen beds, does not accept women with their children, and has 

a waiting list of thirty people which causes up to seven months 

delay before a patient can get treatment. Another one, the 

Center for Drug Free Living, has forty beds for women and a 

waiting list which on average runs well into the hundreds with 

never fewer than at least eighty people waiting for treatment. 

~eed,  Devela inu Wcmen-sensitive Druu Detmki ence Treatment Services: 
Whv So Difficult?, 19 J. of Psychoactive Drugs 151, 154 (1987) [hereinafter 
llDevelopinu Women-sensitive Trea-t"]. 
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The third program, the Temporary Living Center (11TLC81), is 

the one Ms. Johnson found and voluntarily entered with her 

defense attorney's assistance. Chavkin, Jennifer Johnson's 

Sentence: Commentarv on "Birth Penaltv," 1 J. Clinical Ethics 

140 (Summer 1990). TLC has twenty-four beds and a waiting list 

that ranges from fifteen to thirty-five women, accepts Medicaid 

and women with their children, but only if the children are still 

infants. Thus women with other older children have to leave them 

in order to obtain treatment. Shende at 13-14 (Ex. 1). 

Finally, the imposition of 5893.13 (1) (c) (1) on pregnant 

addicts could not be justified by the claim that women like 

Johnson must be forced to seek treatment. The number of women 

waiting for drug treatment in Florida contradicts any suggestion 

that they do not want to get help. The problem is that there is 

not enough help for all the women who want it. See Recommenda- 

tions at 16 (Ex. 4).49 

D. The Problems Caused by Lack of Access To Drug 
Treatment For Pregnant Women Are Compounded By 
Barriers To Prenatal And Reproductive Health Care. 

0 

a 

In addition to limited access to drug treatment programs, 

women who use drugs also face "many barriers blocking access to 

basic health services.Il GAO at 36. According to the Florida 

Department of Health and Rehabilitative Services, the needs of an 

49 It is possible-in the ab~em=e of the threat of c r ~  
prosecution-to attract pregnant w a n m  to prenatal care and tratment at a 
time when they and their future offspring will benefit most. 
Association, Drus Abuse in the United Sta tes :  The NeXt Generation, Report of 
the Board of Tmstees (1-89) at 12 (1989). 

American Medical 
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estimated 3,000 pregnant and early post-partum women go unmet 

each year." Although comprehensive drug treatment would be the 

best approach, adequate prenatal and pediatric care can help to 

counteract the health problems drug users experience. 

9.'' Yet, the dearth of drug treatment programs is compounded 

by Florida's lack of adequate prenatal care for poor women. 

Johnson's prenatal care for Jessica was typical. 

marginal care at the Seminole County Public Health Unit in 

Sanford -- which provides no treatment whatsoever for drug 
addicts. *' 

See GAO at 

She received 

As of 1989, in only five other states did fewer women 

receive early prenatal care.53 

cluded that Florida could not meet the Surgeon General's goal 

that by 1990, 90% of all pregnant women receive prenatal care in 

The Children's Defense Fund con- 

5o AlcoholandDrua Abuseprosram at 100 (Ex. 6). 

51 Prenatal care fosters healthier pregnancies and infants, whether or 
not a woman continues to use drugs during her preg~ncy. 
report concluded, "[i]n the end, it is safer for the baby to be born to a drug 
abusing, anemic or diabetic mther who visits the doctor thrcplghcort her 
preg~ncy than to be born to a normal wanan who does nut.'* Gentry, Taxcay ers 
Pay For Lack Of prenatdl Treatment, St. Fetershq Times, Nov. 3, 1986, at 7B. 
-- See also D. Hughes, K. Johnson, S. Rosenbaum & J. Liu, The Health of America's 
Children: Matemal and Child Health Data Book 36 (1989) ("Early and 
ContirruoUS prenatal care is essential for healthy pregnancies and healthy 
babies. . . Babies born to wcanen who receive no prenatal care are three times 
more likely to die within the first year than those born to mothers who 
received adequate care. 'I) [hereinafter "Health Data . 

52 

clinic: 
didn't have any diseases . . . .If RA 559. 

(1991) [hereinafter America's Children]. 

A 1985 Orlando 

Jennifer Johnson described the prenaa care pmvided her by the 
"It wasn't much . . . I had been checkd by the doctor and I knew I 

Children's Defense Fund, The State of America's Children: 1991 at 154 
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the first trimester, 54 and noted that "Florida is moving in the 

wrong direction on the goal for early prenatal care for all 

races, whites, and nonwhites.'# Health Data Book, at 141.55 

Women of color, however, remain the most vulnerable: fewer than 

half of all African American women in Florida receive adequate 

prenatal care. D. Hughes, K. Johnson, S. Rosenbaum, J. Liu, 

Health Data Book 57 (1989). Poor women of color like Jennifer 

Johnson also have limited access to the contraceptive and 

abortion servicess6 that would enable them to make choices about 

continuing a pregnancy in light of an addiction problem. 

Some women who choose to have an abortion do 
so because they feel they cannot responsibly 
continue their pregnancies while suffering 
from an addiction or other health problem. 
As one woman explained: In the midst of this 
rollercoaster ride of addiction . . . I 
realized I could be pregnant. . . . I was 
frantic, frightened, drained physically, 
emotionally, spiritually from my alcoholism. 
I could not manage my own life. The prospect 
of a baby was overwhelming. . . . I chose to 

a 

a 

8 

a 

54 Childrenls Defense Fund, Children 1990: A Remrt card, Briefh Book 
and Action Primer 84 (1990) [hereinafter Children 19901. 

Florida's h e s b e n t  in the Medicaid carerage to pregnant wanen and 
infants w a s  also deemed inadequate by the Childrenls Defense Fund. 
- 1990 at 94; Health Data Book, at 71-73. 

her pregnancy or obtained an abortion. 
federal and state Medicaid funding for abortion, Ms. Johnson could not have 
freely obtained an abortion if she had so chosen. See aenerallv, O'Hair, A 
Brief Historv of Abortion in the United States,  262 J. Am. Med. Assn. 1875 
(1989). In fact, low-income warnen may not even have information regarding 
abortion. 
Similarly, contraceptive -ices are not readily available for poor women in 
the United States. Smits, Warnen, Health, and D e v e l m  t: ~nAmerican 
Ferwective, 104 Annals of Internal Medicine 263 (1986) (poor wcanen in U.S. 
have decreasing access to birth control). Moreover, it is well known that no 
contraceptive is 100% effective even if one does have access to them. 

55 

Children 

56 The trial court erroneausly assumed that Johnson could have prevented 
(RA 367) In fact, given the lack of 

Fax& v. Sullivan, No. 89-1391, slip op. at 3-4 (May 23, 1991). 
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have an abortion. . . . I continued efforts 
toward recovery, and with the help of support 
of AA I have not had a drink since April 13, 
1982 .*7 

This profound scarcity of resources severely undercuts the 

State's deterrence rationale for its unauthorized exercise of 

police power, since it underscores the extent to which the State 

impermissibly seeks to penalize Johnson for a problem she did not 

have the means to remedy. It simply makes no sense to insist, as 

both the prosecution and trial court did, that the purpose of 

these convictions is to send a message to women drug addicts to 

seek help, when that help is not available or elusive at best. RA 

368. 

For this reason experts in health care condemn subjecting 

pregnant women to special criminal prosecutions and instead 

recommend that society provide better reproductive health care, 

drug treatment programs, and education.58 As the court in 

Pellearini pointed out, the state could accomplish its goals 

through means that do Itnot interfere with a woman's right to 

privacy or destroy the fundamental relationship between mother 

and fetus . . . such as education and making available medical 
and drug treatment centers for pregnant women." Slip op. at 6. 

It is thus clear that there are far less restrictive and more 

57 Ex- from Brief for the Amici Curiae Wcmm Who Have Had Abortions 
and Friends of Amici Curiae in Support of -11- at G216 by Sarah E. 
Ehrns, NOW Legal Defense and Education F'urd. Webster v. Remoductive Health 
Services, 109 S. Ct. 3040 (1989) (No. 88-605). 

58 -- ~ e e  infra at 10-11. 
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effective means of addressing the problems of drug use during 
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pregnancy than by turning women like Ms. Johnson into criminals. 

E. The Lower Court's Interpretation of 
5893.13 (1) (c) (1) Threatens To Drive 
Women At High Risk Out Of The 
Health Care System. 

The prosecution of Ms. Johnson and the lower court's 

decision have sent a dangerous message to drug dependent women 

who are pregnant: .stay away from the doctor and the hosDital 

admit their drug dependence will be treated like drug pushers. 

The unprecedented distorted interpretation of Florida's drug 

delivery statute urged by the State in this case threatens to 

drive pregnant women who are addicted to drugs and their fetuses 

out of the health care system entirely. As the GAO reports: 

the increasing fear of incarceration and 
losing children to foster care is dis- 
couraging pregnant women from seeking care. 
Women are reluctant to seek treatment if 
there is a possibility of punishment. They 
also fear that if their children are placed 
in foster care, they will never get the 
children back. 

- GAO at 9. "[Clrack experts agree . . . that bringing criminal 
charges against addicted women . . . is a sure way to keep others 
from asking for help. 

Pregnant women threatened by criminal prosecutions have 

already avoided the care of physicians and hospitals to prevent 

59 N.Y. Tkes, August 1, 1989 at 14, ~01.1. 
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detection. See Gallagher, "Fetus as Patient," Rewoductive Laws 

for the 1990s 185, 214 (S. Cohen and N. Taub eds. 1989). In 

fact, llsome women are now delivering their infants at home in 

order to prevent the state from discovering their drug use." GAO 

at 39.60 * 
Flight from the health care system has a dramatic and detri- 

mental impact on the health of women and their children. As one 

0 

0 

0 

public health expert observed: 

Even from a strictly utilitarian perspective, 
th i s  marriage of the state and medicine is 
likely to harm more fetuses than it helps, 
since many women will quite reasonably avoid 
physicians altogether during pregnancy if 
failure to follow medical advice can result 
in forced treatment, involuntary confinement, 
or criminal charges. By protecting the 
liberty of the pregnant patient and the 
integrity of a voluntary doctor-patient 
relationship, we not only promote autonomy; 
we also promote the well-being of the vast 
majority of fetuses. 

Annas , Protectina the Libertv of Preqnant Patients, 
J. Med. 1213, 1214 (1987). 

316 New Eng . 

It is not, however, only the fear of prosecution that deters 

women from seeking help but also the stigmatizing effect of 

labeling pregnant women with drug problems as criminals and drug 

dealers. Many women's treatment experts 'Icontend that as stigma, 

rejection, and blame increase, drug-abusing women's feelings of 

guilt and shame increase. This leads to lowered self-esteem, 

ll[M]others - afraid of crimindL prosecution - fail to seek the very 
prenatal care that could help their babies and them." 
coordinated Federal Druq policy for W m ,  Infants and children (Press Release 
of July 31, 1989) [hereinafter W.. issh 

Missinq Links: 
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increased depression, immobilization, and isolation. As societal 

stigma increases, willingness to enter treatment decreases.gt 

Treatment Procrrams 55-56. 

Moreover, for those women who are willing to risk contact 

with the health care system, the threat of prosecution is likely 

to discourage them from speaking honestly and openly to their 

health care providers. Indeed, even the suggestion that seeking 

health care will lead to criminal sanctions deters honest com- 

munication between patient and health care providers. 

Florida, for example, after ll[u]niformed officers wearing guns 

entered Bay Front Medical Center . . . to investigate new mothers 
suspected of cocaine abuse," doctors reported that they could no 

longer "depend on mothers to tell them the truth about their drug 

use. . . because word ha[d] gotten around that the police will 
have to be notified.1861 

In 

This is dangerous to both maternal and fetal health because 

good communication between health care providers and patients, 

particularly in the prenatal context, is crucial .62 The health 

care worker must be able to discuss fully with the pregnant woman 

many sensitive matters. Among these are whether she is at risk 

61 Gentry,- Doctors cut Tests After -lice Intewiew Moms, St. 
Petersburg Times, May 13, 1989, at lB. 

a 
62 overccrming previous negative experiences with medical care and 

distrust based on insensitive, judgmental, hostile and patronizing behaviors 
of health care providers has been identified as an important factor in 
bnproving physician-patient Coantrnurication. 
Prenatal Care, 15 W o m e n  & Health 85, 93 (1989); President's carcnnission for the 
Study of Ethical Problems in Medicine and Biomxlical and Behavioral R e s e x & ,  
1 Makins Health Care Decisions: m e  Ethical and Lma 1 rnlications of 
Informed Consent in the Patient-Practitioner %lationship 69-70 (1982). 

Curry, Nonfinancial Barriers to 
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of herpes infection, whether she is taking legal or illegal drugs 

that may harm her fetus, or whether she and the fetus are at risk 

of AIDS due to unprotected sex or intravenous drug use. Such 

open dialogue is necessary to promote both maternal and fetal 

health. Thus, there are multiple reasons to take steps to 

enhance, rather than replace with threats of criminal prose- 

cution, the confidentiality of the physician-patient dialogue 

concerning health risks, including illegal us of drugs. 

Because prosecution of women like Ms. Johnson sends a 

dangerous message to pregnant addicts not to seek prenatal care 
or drug treatment, not to confide their addiction to health care 
professionals, and not to give birth in hospitals, where they are 
likely to get "caught," -- or not to give birth at all -- such 
prosecutions fail to serve any state interest, and in fact 

undermine the State's objectives of profioting maternal and fetal 

health. The lower court's interpretation of §893.13(1)(~)(1) is 

both unauthorized and unconstitutional in violation of the right 

of privacy and must therefore be reversed. 

I11 0 
THE LOWER COURTS' CONSTRUCTION OF §893.13(1)(~)(1) DISTORTS THE 

STATUTE'S PLAIN MEANING AND LEADS TO ABSURD RESULTS. 

a 

0 

Courts must interpret a statute in a manner that is con- 

sistent with the statute's plain meaning. Caminetti v. United 

States, 242 U.S. 470, 475 (1917). This principle applies with 

particular force to a statute proscribing criminal conduct. In 

31 



a 

0 

0 

fact, "'nothing that is not clearly and intelligently described 

[in a penal statute's] very words, as well as manifestly intended 

by the Legislature, is to be considered as included within its 

terms.'I' State v. Wershow, 343 So.2d 605, 608 (Fla. 1977) 

(auotina Ex Darte Amos, 112 So. 289 (1927)). See also Dunn v. 

United States, 442 U.S. 100, 112 (1979) ("courts must decline to 

impose punishment for actions that are not 'plainly and unmistak- 

ably' proscribed.") (citation omitted); United States v. Campos- 

Serrano, 404 U.S. 293 (1971) (''one 'is not to be subjected to a 

penalty unless the words of statute plainly impose it.'") 

(citation omitted). Thus, the State bears a heavy burden, one 

which it cannot meet. 

The delivery statute provides, in pertinent part, that 

I t .  . . it is unlawful for any person over the age of 18 years to 
deliver any controlled substance to a person under the age of 18 

years. I' 9893.02 (4) defines delivery as "the actual, construc- 

tive, or attempted transfer from one person to another of a con- 

trolled substance, whether or not there is an agency relation- 

ship. 

Nowhere does 5893.13(1)(~)(1) or its related provisions 

mention, much less "clearly and intelligently describe[],*@ that 

the flow of blood from one circulatory system to another -- the 
only 'tconductlt the state purports to punish by this prosecution 

Indeed, the blood flow at issue involved neither a l'delivery,t' 

nor a "controlled substance" as those terms have been defined by 

the Florida legislature and by the Florida judiciary. 
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Arguably, a delivery under the statute may take place 

through the fladministrationll of a drug from one person to 

another. (See §893.02(7)). Yet the definition of 

does not so much as allude to, much less Itclearly and intelli- 

gently describe[ 

of blood flow: On the contrary, the statute itself specifically 

provides that lll[a]dministersl means the direct amlication of a 

controlled substance, whether by injection, inhalation, inges- 

tion, or any other means, to the body of a person or animal.I# 

Fla. Stat. §893.02(1) (emphasis added). By its own terms, there- 

fore, the statute excludes indirect "applications" or phenomena, 

such as blood flow, that occur independent of human volition. 

anything like the physiological phenomenon 

The alleged ltdeliveryIt through the umbilical cord, whether 

to the fetus in utero, or to the newborn utero is still only a 

biological function of pregnancy. It can hardly be disputed that 

lvdeliveryw1 as it is used in §893.13(1) (c) (1) requires some 

voluntary action in addition to the personal use of drugs that 

the Florida legislature has already addressed through the crime 

of simple possession. See §893.13(1) (f) . 
In interpreting Section 893.13(1)(~)(1) to apply to the 

circumstances of this case, the court below not only ignored the 

plain meaning of the statutes but also effectively created legis- 

lation that will "achieve absurd [and] unreasonable results.Il 

Carawan v. State, 515 So.2d 161, 167 (Fla. 1987) (courts are 

"obligated to avoid construing a particular statute so as to 

W e r s h a w ,  343 So.2d at 608. 
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achieve an absurd or unreasonable result.Il); Wakulla County v. 

Davis, 395 So.2d 540, 543 (Fla. 1981); State v. Webb, 398 So.2d 

820, 824 (Fla. 1981). Courts must construe statutes with an eye 

toward what Itreason and logic dictate to be the [legislative] 

intent." Carawan, 515 So. 2d at 167. 

The lower court's construction of §893.13(l)(C) (1) which 

criminally prosecutes addicted women because they become preg- 

nant, is so ludicrous that the legislature could not possibly 

have intended such an unreasonable application of this penal law. 

For example, the state would have this Court believe that the 

legislature made it a crime punishable by thirty years imprison- 

ment for a woman to ltdeliverlv a cocaine metabolite through the 

umbilical cord in the seconds after birth while leaving untouched 

by such serious penalties the pregnant substance abuser who uses 

drugs throughout her pregnancy but refrains from use in the few 

days before giving birth. As Judge Sharp pointed out: 

[hlad Johnson given birth one or two days 
later, the cocaine would have been completely 
eliminated, and no l1crimewg would have 
occurred. But since she went into labor 
which progressed to birth after taking 
cocaine when she did, the only way Johnson 
could have prevented fgdeliverylt would have 
been to have severed the cord before the 
child was born which, of course, would 
probably have killed both herself and her 
child. 

Johnson, slip op. at 5 (Sharp, J., dissenting). This Judge Sharp 

explained, "illustrates the absurdity of applying the delivery- 

of-a-drug statue to this scenario. =. 
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The statute's application leads to absurd results for other 

reasons as well. 

blood flow from Ms. Johnson to her newborn in the 60 to 90 

seconds after birth but before the cord is cut. Even assuming 

that some detectable amount of a controlled substance could flow 

through the cord during the critical seconds, the direction of 

that flow depends on the position in which the newborn infant is 

placed during delivery. RA 234. Thus if the doctor holds the 

baby above the mother or puts it on her stomach the blood flow 

could be from the baby to the mother. Id. 

lous to allow a felony conviction for drug delivery to depend on 

something over which the woman has absolutely no control, namely, 

the position the newborn is put in by her attending physician. 

The prosecution's case necessarily depends on 

It would be ridicu- 

Additionally, the State's construction of the delivery 

statute would also have the senseless result of making a pregnant 

woman who uses codeine as prescribed by her physician a criminal, 

should traces of it be detected in her infant's urine. The 

newborn, unlike the woman, would not have received the drug by 

prescription and therefore, under the prosecution's argument 

would have received the drug in violation of Florida law. 

Ami d  do not believe that the legislature could have 

intended that Section 893.13(1)(~)(1) be construed in a manner 

that leads to these absurd results and that is so patently at 

odds with public health interests and sound policy. 

0 
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CONCLUSION 

For the foregoing reasons, amici respectfully request that 

this Court reverse the decision of the District Court of Appeal, 

Fifth District, and dismiss the drug delivery charges against 

Ms. Johnson. 

t 
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