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PRELIMINARY STATEMENT 

I n  t h i s  Ju r i sd i c t i ona l  B r i e f ,  the p a r t i e s  w i l l  be re fe r red  t o  

as they appear before t h i s  Honorable Court, Pe t i t i one r  and 

Respondent. The Pe t i t i one r  was the Appellee and the Respondent 

was the Appel lant  i n  the cour t  below, Hernandez v .  State,  575 So.2d 

1321 (F la .  4 th  DCA 1991) .  I n  the t r i a l  cour t ,  the  Pe t i t i one r  was 

the State and the Respondent was the Defendant. 

References t o  those por t ions  o f  the lower cou r t ’ s  dec is ion 

f i l e d  herewith and attached as Respondent’s Appendix t o  the i ns tan t  

B r i e f  w i l l  be symbolized by “ R A ”  fo l lowed by the appropr iate 

Appendix number. I n  t h i s  B r i e f ,  a l l  emphasis w i l l  be suppl ied by 

Respondent, unless otherwise ind icated.  
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STATEMENT OF THE CASE AND FACTS 

The Respondent accepts the  P e t i t i o n e r ’ s  Statement o f  the  Case 

and Facts, w i th  the fo l l ow ing  addi t ions:  

The Fourth D i s t r i c t  Court o f  Appeal s ta ted  the  fo l low ing :  

We a lso  conclude t h a t  the t r i a l  cou r t  committed fundamental 

e r r o r  i n  f a i l i n g  t o  co r rec t l y  r e i n s t r u c t  the j u r y  on lewd assaul t .  

The State concedes t h a t  the t r i a l  cou r t ’ s  i n i t i a l  i n s t r u c t i o n  

i nco r rec t l y  combined both lewd ac t  and lewd assaul t .  But, the 

defense counsel waived an ob jec t i on  t o  the  i n i t i a l  i n s t r u c t i o n  and 

requested the t r i a l  cou r t  no t  t o  re - i ns t ruc t  the j u r y .  However, 

a f t e r  the i n i t i a l  i ns t ruc t i on ,  the  j u r y  requested a re - i ns t ruc t i on  

on lewd assaul t .  Thereafter,  the t r i a l  cou r t  instead o f  

i n s t r u c t i n g  the j u r y  as t o  lewd assaul t  i ns t ruc ted  them only  as t o  

lewd ac t . . . I n  the i ns tan t  case, the  t r i a l  cou r t ’ s  i n i t i a l  

i n s t r u c t i o n  was misleading as evidenced by the j u r y ’ s  request f o r  

a re - i ns t ruc t i on .  I n  re - i ns t ruc t i ng  the j u r y ,  the t r i a l  cou r t  

compounded i t s  e r r o r  w i t h  an inaccurate i ns t ruc t i on .  Since an 

inaccurate i n s t r u c t i o n  i s  both fundamental and reve rs ib le  e r ro r ,  

we reverse the t r i a l  cou r t  and remand fo r  a new t r i a l .  (R.A., 

P a  3). 

I n  conclusion, we hold t h a t  the cumulative e f f e c t  o f  the 

e r ro rs  presented denied Appel lant  a f a i r  t r i a l  and accordingly 

warrants a new t r i a l .  ( c i t a t i o n s  omi t ted) .  (R.A., p. 3). 
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SUMMARY OF THE ARGUMENT 

The Opinion o f  the Fourth D i s t r i c t  Court o f  Appeal, Hernandez 

v. State, 575 So.2d 1321 (F la .  4 th  DCA 1991) ,  i s  f a c t u a l l y  

d is t ingu ishab le  from t h i s  Court ’s decis ions i n  Roman v. State,  475 

So.2d 1228 (F la .  1985) ,  and Armstrong v. State, -So.2d- (F la .  

May 9, 1991) ,  16 FLW S308 and hence there i s  no c o n f l i c t  between 

these decis ions. 

The Fourth D i s t r i c t  he ld t h a t  the t r i a l  cou r t  er red when i t  

inco r rec t l y  and incompletely re - ins t ruc ted  the j u r y  on lewd 

assaul t .  I n  contrast ,  Roman v. State,  involved f a i l u r e  o f  a 

defendant t o  request an i ns t ruc t i on ,  and h i s  content ion l a t e r  on 

appeal t h a t  such i n s t r u c t i o n  should have been given. 

I n  Armstrons v .  State,  defense counsel s p e c i f i c a l l y  requested 

an i ns t ruc t i on ,  but  l a t e r  on appeal contended i t  was e r r o r  t o  have 

given the requested i ns t ruc t i on .  This Court he ld the e r r o r  had 

been waived. Likewise, the Fourth D i s t r i c t  found t h a t  defense 

counsel had waived the t r i a l  cou r t ’ s  e r r o r  i n  g i v ing  a misleading 

i n i t i a l  i n s t r u c t i o n  on lewd assaul t .  However, the Fourth D i s t r i c t  

he ld t h a t  the Cour t ’s  re - i ns t ruc t i on  was incomplete and inaccurate. 

As t o  t h i s  i ns t ruc t i on ,  there had been no waiver. Thus, the  Fourth 

D i s t r i c t ’ s  Opinion i s  i n  accord w i th  Armstrong. 

I n  reference t o  the Pe t i t i one r ’ s  argument t h a t  the Fourth 

D i s t r i c t ’ s  Opinion c o n f l i c t s  w i th  Bergin v. State,  552 So.2d 262 

(F la .  2d DCA 19891, the Fourth D i s t r i c t  denied the P e t i t i o n e r ’ s  

request t o  c e r t i f y  the c o n f l i c t  and t h i s  Court should respec t fu l l y  

do l ikewise.  I f  c o n f l i c t  i s  found, t h i s  Court should exercise i t s  

d i sc re t i on ,  and deny review. The Fourth D i s t r i c t  awarded the 

-3-  
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Respondent a new t r i a l  based upon several e r r o r s ,  only one o f  which 

concerns the  Berain issue. The new t r i a l  should not be delayed so 

as to review t h i s  one ( I )  i s o l a t e d  issue. 
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ARGUMENT 

POINT 

T H I S  COURT SHOULD NOT ACCEPT JURISDICTION TO 
REVIEW THE DECIS ION OF THE FOURTH DISTRICT I N  
HERNANDEZ V .  STATE, 575 So.2d 1321 (F la .  4 t h  
DCA 1991). 

Th is  Honorable Court i n  Ky le v. Kyle,  139 So.2d 885, 887 (F la .  

19621, he ld  t h a t  if the  two ( 2 )  cases a l leged t o  be i n  c o n f l i c t  

w i t h  each o ther  are d i s t i ngu ishab le  “ i n  c o n t r o l l i n g  f a c t u a l  

elements,” then there  i s  no c o n f l i c t  j u r i s d i c t i o n .  &e, a lso ,  

DeDartment o f  Revenue v.  Johnston, 442 So.2d 950 (F la .  1983); 

Wilson v .  Southern B e l l  Telephone and Teleqraph, 327 So.2d 220 

(F la .  1976). 

I n  suggesting t h a t  t he  Four th D i s t r i c t ’ s  Opinion c o n f l i c t s  

w i t h  Roman v. State,  475 So.2d 1228 ( F l a .  1985) and Armstrons v. 

State,  - So.2d (F la .  May 9, 1991) ,  16 FLW S308, the  P e t i t i o n e r  

has overlooked the  s i g n i f i c a n t  f a c t u a l  d i f f e rences  between the  

cases. I n  Roman, the  defendant argued on appeal t h a t  t he  t r i a l  

c o u r t  had e r red  i n  f a i l i n g  t o  g i v e  a j u r y  i n s t r u c t i o n  t h a t  he had 

n o t  even requested be given. Th is  Court concluded and has 

c o n s i s t e n t l y  he ld  t h a t  f a i l u r e  t o  request an i n s t r u c t i o n  precludes 

a l a t e r  con ten t ion  t h a t  such i n s t r u c t i o n  should have been given. 

See, a lso ,  Adams v. State,  412 So.2d 850 (F la .  ) c e r t .  m., 459 

U.S. 882, 103 S . C t .  182 (1982). However, the  Four th D i s t r i c t ’ s  

dec is ion  d i d  n o t  i nvo l ve  the  f a i l u r e  t o  g i v e  an i n s t r u c t i o n .  

Instead, t he  Court  concluded t h a t  t he  t r i a l  c o u r t  e r red  when i t  

inaccura te ly  and incompletely re - i ns t ruc ted  the  j u r y  on the  cr ime 

charged. (R.A., p. 3 ) .  I n  Rojas v. State,  552 So.2d 914 (F la .  

1989), t h i s  Court  reversed a second degree murder conv ic t i on  

-5- 
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wherein the t r i a l  cour t  f a i l e d  t o  g ive a complete manslaughter 

i n s t r u c t i o n  notwithstanding the lack o f  an ob jec t i on  by the 

defendant. The Fourth D i s t r i c t ’ s  Opinion i s  cons is tent  w i th  t h i s  

Court ’s decis ions and i s  no t  i n  c o n f l i c t  w i th  Roman v. State.  

I n  Armstrong v. State, suora, t h i s  Court recent ly  he ld  t h a t  

defense counsel’s a f f i r m a t i v e  request f o r  the abbreviated ( sho r t  

form) version o f  the standard i n s t r u c t i o n  on excusable homicide 

waived h i s  subsequent c la im on appeal t h a t  the t r i a l  cou r t  er red 

i n  g i v ing  the requested i ns t ruc t i on .  A c lose examination o f  the 

Fourth D i s t r i c t ’ s  Opinion c l e a r l y  estab l ishes t h a t  it i s  no t  i n  

c o n f l i c t  w i th  Armstrong. The Fourth D i s t r i c t  wrote: 

We a lso  conclude t h a t  the t r i a l  cour t  
committed fundamental e r r o r  i n  f a i l i n g  t o  
co r rec t l y  re - i ns t ruc t  the j u r y  on lewd 
assaul t .  The State concedes t h a t  the t r i a l  
cou r t ’ s  i n i t i a l  i n s t r u c t i o n  i nco r rec t l y  
combine both lewd ac t  and lewd assaul t .  But, 
the defense counsel waived any ob jec t i on  t o  
the i n i t i a l  i n s t r u c t i o n  and requested the  
t r i a l  cou r t  no t  t o  re - i ns t ruc t  the  j u r y .  
However, a f t e r  the i n i t i a l  i ns t ruc t i on ,  the 
j u r y  requested a re - i ns t ruc t i on  on lewd 
assaul t .  Thereafter,  the  t r i a l  cour t  instead 
o f  i n s t r u c t i n g  the j u r y  as t o  lewd assaul t  
i ns t ruc ted  them only  as t o  lewd ac t  . .. the 
f a i l u r e  t o  g ive  a complete and accurate 
i n s t r u c t i o n  i s  fundamental e r r o r ,  reviewable 
i n  the absence o f  an object ion.  ( c i t a t i o n  
omi t ted) ,  (R.A.,p. 3). 

The Opinion demonstrates t h a t  the Fourth D i s t r i c t  appl ied the 

waiver concept as t o  the t r i a l  cou r t ’ s  i n i t i a l  inaccurate and 

inco r rec t  i ns t ruc t i on .  However, the Court went on t o  f i n d  t h a t  the 

t r i a l  cou r t ’ s  re - i ns t ruc t i on  was inaccurate and incomplete. As t o  

the re - i ns t ruc t i on  there was no express waiver by defense counsel. 

Thus, the Fourth D i s t r i c t  co r rec t l y  concluded “ t h a t  the t r i a l  cou r t  

committed fundamental e r r o r  i n  f a i l i n g  t o  c o r r e c t l y  re - i ns t ruc t  the  
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j u r y . ”  These f a c t s  ignored by the Pe t i t i one r  demonstrate t h a t  the 

Fourth D i s t r i c t ’ s  Opinion i s  i n  accord w i t h  the dec is ion announced 

i n  Armstrong v. State. 

Las t ly ,  the Pe t i t i one r  a l leges  express and d i r e c t  c o n f l i c t  

between the  Fourth D i s t r i c t ’ s  Opinion and Bergin v. State, 552  

So. 2d 262  (F la .  2d DCA 1989) .  The same argument was advanced by 

the Pe t i t i one r  i n  her Motion f o r  Rehearing wherein the Fourth 

D i s t r i c t  was requested t o  c e r t i f y  the  c o n f l i c t  o f  decis ions.  

(R.A., p. 7 ) .  The Fourth D i s t r i c t  denied the request. ( R . A . ,  p .  

9). The Respondent respec t fu l l y  urges t h i s  Court t o  accept the 

Fourth D i s t r i c t ’ s  dec is ion and r e j e c t  the P e t i t i o n e r ’ s  argument fo r  

c o n f l i c t  j u r i s d i c t i o n .  

I f  t h i s  Court f i n d s  t h a t  the Fourth D i s t r i c t ’ s  Opinion 

c o n f l i c t s  w i th  Bergin v. State, supra, t h i s  Court should 

nonetheless exercise i t s  d i sc re t i on  and dec l ine  review. The Fourth 

D i s t r i c t  awarded the  Respondent a new t r i a l  based upon a number o f  

e r ro rs ,  on ly  one o f  which invo lves the Bergin v. State issue. The 

Respondent’s new t r i a l  should no t  be delayed t o  review t h i s  one 

i so la ted  issue. 
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CONCLUSION 

Based upon the  reasons and a u t h o r i t i e s  c i t e d  herein,  the 

Respondent respec t fu l l y  requests t h i s  Honorable Court t o  deny the 

P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i  Review. 

Respect fu l ly  submitted, 

WAGNER, NUGENT, JOHNSON, ROTH, 
KUPFER, & ROSSIN, P . A .  
F lag le r  Center Tower, Su i te  300 
505 South F lag le r  Dr ive 
P.O. Box 3466 
West Palm Beach, F lo r i da  33402 
Tele: (4071-655-5200 

DOUGLAS DUNCAN 
F la.  Bar #309672 
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