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STATEMENT OF THE CASE A N D  FACTS 

P e t i t i o n e r  was c h a r g e d  b y  a n  i n f o r m a t i o n  f i l e d  i n  t h e  

C i r c u i t  C o u r t  o f  B r e v a r d  C o u n t y ,  F l o r i d a ,  w i t h  t r a f f i c k i n g  i n  1 4  

t o  28 g r a m s  o f  D i l a u d i d  a n d  w i t h  c o n s p i r a c y  t o  t r a f f i c  i n  28 o r  

m o r e  g r a m s  o f  D i l a u d i d .  ( R  593- 594)  He was t r i e d  b y  a j u r y  on 

F e b r u a r y  2 8  a n d  M a r c h  1 ,  1 9 8 9 ,  a n d  w a s  f o u n d  g u i l t y  o f  

t r a f f i c k i n g  i n  f o u r  t o  1 4  grams o f  D i l a u d i d  a n d  o f  c o n s p i r a c y  t o  

t r a f f i c  i n  f o u r  t o  1 4  grams o f  D i l a u d i d .  ( R  588, 639-630) O n  

A p r i l  2 7 ,  1 9 8 9 ,  h e  w a s  s e n t e n c e d  t o  c o n s e c u t i v e  p r i s o n  terms 

t o t a l l i n g  18 y e a r s ,  i n c l u d i n g  c o n s e c u t i v e  minimum m a n d a t o r y  terms 

o f  t h r e e  yea r s  a n d  s i x  y e a r s ,  a n d  was f i n e d  $50,000.00 f o r  e a c h  

c o u n t .  ( R  659-660, 6 6 2 ,  6 3 7- 6 3 9 )  

T h e  O f f i c e  of t h e  P u b l i c  D e f e n d e r  was a p p o i n t e d  t o  r e p r e s e n t  

P e t i t i o n e r  a n d  h e  t i m e l y  a p p e a l e d  t o  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l .  ( R  6 4 3 ,  6 4 2 )  On F e b r u a r y  2 8 ,  1 9 9 1 ,  h i s  c o n v i c t i o n s  were 

a f f i r m e d  a n d  h i s  s e n t e n c e s  were  v a c a t e d  i n  p a r t .  Peoples v .  

S t a t e ,  1 6  F . L . W .  D588 ( F l a .  5 t h  D C A  F e b r u a r y  2 8 ,  1 9 9 1 )  

( A p p e n d i x ) .  H i s  m o t i o n  f o r  r e h e a r i n g  w a s  d e n i e d  on A p r i l  4 ,  

1 9 9 1 ,  a n d  on A p r i l  2 9 ,  1991 ,  h e  f i l e d  his n o t i c e  t o  i n v o k e  t h i s  

H o n o r a b l e  Court's d i s c r e t i o n a r y  j u r i s d i c t i o n .  
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SUMMARY OF ARGUMENT 

As acknowledged b y  the D i s t r i c t  Court i n  i t s  o p i n i o n  h e r e i n ,  

the D i s t r i c t  Court's d e c i s i o n  i s  i n  d i r e c t  a n d  e x p r e s s  c o n f l i c t  

with State v .  D o u s e ,  448 So.2d 1184  (Fla. 4th DCA 1 9 8 4 ) .  

2 



ARGUMENT 

T H E  D I S T R I C T  COURT OF A P P E A L ' S  
D E C I S I O N  D I R E C T L Y  A N D  EXPRESSLY 
CONFLICTS WITH THE DECISION I N  
STATE v .  DOUSE, 448 So .2d  1 1 8 4  ( F l a .  
4 t h  D C A  1 9 8 4 ) .  

F o l l o w i n g  h i s  f i r s t  a p p e a r a n c e  h e a r i n g  a n d  h i s  i n v o c a t i o n  o f  

h i s  r i g h t  t o  remain s i l e n t  a n d  h a v e  an a t t o r n e y ,  P e t i t i o n e r  was 

c o n t a c t e d  by a c o - d e f e n d a n t  who w a s  s t i l l  i n  c u s t o d y  a n d  who h a d  

o f f e r e d  t o  c o o p e r a t e  w i t h  t h e  p o l i c e  a n d  a l l o w  d e t e c t i v e s  t o  

r e c o r d  h i s  t e l e p h o n e  c a l l s  t o  P e t i t i o n e r .  ( R  95-97, 214- 216)  On 

a p p e a l  t o  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  P e t i t i o n e r  a r g u e d  

t h a t  t h e  t r i a l  c o u r t  h a d  e r r e d  b y  d e n y i n g  h i s  m o t i o n  t o  s u p p r e s s  

t a p e  r e c o r d i n g s  o f  t h e  c o n v e r s a t i o n s  b e t w e e n  h i m  a n d  t h e  c o -  

d e f e n d a n t  b e c a u s e  h i s  S i x t h  Amendment r i g h t  t o  c o u n s e l  h a d  been 

v i o l a t e d  by  t h e  p o l i c e ' s  a c t i o n  i n  o b t a i n i n g  t h e m .  M a s s i a h  v .  

U n i t e d  S t a t e s ,  3 7 7  U.S. 2 0 1 ,  8 4  S.Ct. 1 1 9 9 ,  1 2  L . E d . 2 d  2 4 6  

( 1 9 6 4 ) ;  A m e n d s .  V I  a n d  X I V ,  U .  S. C o n s t . ;  A r t .  I s .  1 6 ,  F l a .  

Const.; R u l e  3 . 1 3 0 ,  F1a .R .Cr im.P .  

I n  S t a t e  v .  D o u s e ,  4 4 8  S o . 2 d  1 1 8 4  ( F l a .  4 t h  DCA 1 9 8 4 ) ,  t h e  

D i s t r i c t  C o u r t  h e l d  t h a t  t h e  d e f e n d a n t ' s  r i g h t s  u n d e r  A r t i c l e  I ,  

S e c t i o n  16 o f  t h e  F l o r i d a  C o n s t i t u t i o n  a n d  u n d e r  F l o r i d a  C r i m i n a l  

P r o c e d u r e  R u l e  3.130 were v i o l a t e d  when a p o l i c e  d e t e c t i v e  p o s i n g  

a s  a f r i e n d  o b t a i n e d  i n c r i m i n a t i n g  s t a t e m e n t s  from h i m  o n e  d a y  

a f t e r  D o u s e ' s  f i r s t  appea rance  h e a r i n g .  

I n  t h i s  case, t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  f o u n d  t h a t  

F l o r i d a  l a w  p r o v i d e s  n o  s t r o n g e r  r i g h t s  t h a n  a r e  f o u n d  i n  t h e  

f e d e r a l  C o n s t i t u t i o n  a n d  s t a t e d :  

3 



We a r e  u n a b l e  t o  a v o i d  c o n f l i c t  w i t h  
D o u s e .  T h e  D o u s e  c o u r t  s t a t e d  t h a t  t h e  
F l o r i d a  C o n s t i t u t i o n  g u a r a n t e e s  t h e  r i g h t  
t o  a s s i s t a n c e  o f  c o u n s e l  i n  a l l  c r i m i n a l  
p r o s e c u t i o n s .  T h e  c o u r t  s t a t e d  f u r t h e r :  

R u l e  3.130, F l a . R . C r i m . P . ,  i n  t u r n ,  
s t a t e s  t h a t  t h e  r i g h t  t o  a s s i s t a n c e  
o f  c o u n s e l  a t t a c h e s  a t  l e a s t  a s  
e a r l y  a s  t h e  d e f e n d a n t ' s  f i r s t  
a p p e a r a n c e  which s h o u l d  o c c u r  w i t h i n  
t w e n t y - f o u r  h o u r s  o f  a r r e s t .  T h u s ,  
i n  t h i s  c a s e  t h e  i n c r i m i n a t i n g  
s t a t e m e n t s  m a d e  o n e  d a y  a f t e r  
D o u s e ' s  f i r s t  a p p e a r a n c e  w e r e  
e l i c i t e d  a f t e r  h i s  r i g h t  t o  c o u n s e l  
a t t a c h e d  u n d e r  F l o r i d a  l a w .  

P e o p l e s  v .  S t a t e ,  16 F.L.W. D588, a t  589 ( F l a .  5 t h  D C A  F e b r u a r y  

2 8 ,  1991)  ( A p p e n d i x ) .  

B e c a u s e ,  a s  t h e  D i s t r i c t  C o u r t  a c k n o w l e d g e d ,  t h e  d e c i s i o n  

h e r e i n  i s  i n  d i r e c t  a n d  e x p r e s s  c o n f l i c t  w i t h  a n o t h e r  D i s t r i c t  

C o u r t ' s  d e c i s i o n  o n  t h e  same q u e s t i o n  o f  law, t h i s  H o n o r a b l e  

C o u r t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  a n d  r e s o l v e  

t h e  c o n f l i c t .  
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CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  a n d  r e v i e w  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  t h i s  

c a u s e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES B.  GIBSON, PUBLIC DEFENDER 
SEVENTH J U D I C I A L  C I R C U I T  

B R Y N N  NBWTON 
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16 F’LW D588 DISTNCT COURTS OF APPEAL 

the legal status factor. 
* * *  

acts-Red property-Quitclaim dced-No error in deny- 
h i o n  of quitclaim deed-Error to deny partition sought 

CHRISTINA M. CARUSO, Appellant, v. CARL N .  PLUNK, Appellcc. 5th 
District. Case No. 90-647. Opinion filcd Fcbruary 28, 1991. Appeal from the 
Circuit COUII for Orange County, Frederick T. PFeiffer, Yudgc. Edward R. 
Cay, Orlando, for Appellant, John F. Tannian of  King & Blackwell, P.A., 
Orlando, for Appellee. 
(COBS, J.) In this case the plaintiff below, Christina M. Caruso, 
brought an action against Carl Plunk, seeking rescission of a quit- 
claim deed she and her husband had executed involving two acres 
of land. Alternatively, she sought partition of the property. 

We affirm the trial court’s denial of rescission, but reverse its 
denial of partition. Partition is a matter of right for tenants in 
common. Conclrey v. Codrey ,  92 So.2d 423 (Fla. 1957). EX- 
ceptions to that right include waiver and estoppel, but neither was 
pled nor proven in the instant case. At trial, Plunk testified that ’ 

the property, owned in common by Caruso and Plunk, was divis- 
ible. We therefore remand for appropriate proceedings pursuant 
to Chapter 64. 

AFFIRMED in part; REVERSED in part; and REMANDED. 
(DAUKSCH and PETERSON, JJ., concur.) 

by * enant in common 

* * *  
DARNELL REED, Appellant, v. STATE OF FLORIDA, Appellee. 51h Dis- 
trict. Case No. 90-1581. Opinion filed Fcbruary 28, 1991. Appeal From the 
Circuit Court for Orange County, Joseph P. Baker, ludgc. James B. Gibson, 
Public Defender, and Kenneth Wills, Assistant Public Dcfcndcr, Daytona 
Bcach, for Appellant. Robert A. Buttcnvonh, Altorncy Gcneral, Tallahassre, 
and Nancy Ryan, Assistant Attorncy General, Daytona Beach, Ibr Appellcc. 
(P CWRIAM.) AFFIRMED on the aulhority of King v. State, 557 So.2d 899 

th DCA), rev. den., 564 So.2d 1086 (Fla. 1990). (DAUKSCH, COBB 
WART, JJ., concur.) 6 + * *  

Criminnl law-Right to counsel attaches only when formal pro- 
ceedings are initiated by wny of indictment, information, nr- 
raignment, or preliminmy hearing-Defendant’s right to coun- 
sel does not attach even though he has been afforded a first ap- 
pearance and a non-adversary preliminary hearing-Conflict 
acknowledged-No violation of right to counsel by admission 
into evidence of tape recordings of telephone conversations be- 
tween defendant who had been released on bond and co-defen- 
dnnt who was in jail-No error in refusal to admit evidence of 
prosecution witness’ fifteen-year-old federal conviction where 
defense counsel did not produce a certified copy of the judg- 
ment-Error ta impose consecutive minimum mandatory sen- 
tences for trafficking in drugs and conspirncy to trafk in drugs 
where offenses were part of n single continuous episode 
ROBERT PEOPLES, Appellant, v. STATE OF FLORIDA, Appellee. 5th 
District. Case NO. 89-1074. Opinion filed February 28, 1991. Appeal from the 
Circuit Courl for Brevard County, Wurnes T. Lasher, Circuit Judge, Retired. 
James B. Gibson, Public Defender, and Brynn Newton, Assistant Public De- 
fender, Daytona Beach, for Appellant. Robed A. Buttcrwofih, Attorney Gen- 
eral, Tallahassee, and Pamela D. Cichon, Assistant Attorney General, Daytona 
&ach, for Appellee. 
(PETERSON, J.) Robert Peoples appeals his judgment and sen- 
tence imposed following ajury verdict. Peoples was convicted of 
trafficking in fourteen to eighteen grams of Dilaudid and conspir- 
acy to traffic in four to fourteen grams of Dilaudid in violation of 
sections 893.135(1)(~)1 and 893.135(5), Florida Statutes (1987). 

February 27, 1988, a Rockledge police detective respond- m a telephone call from a pharmacist who suspected that a 
customer’s prescription for a narcotic was forged. Without 
arousing the suspicion of the customer, the pharmacist delayed 
filling the prescription and gave the detective time to travel to the 
pharmacy. The detective parked near the pharmacy and observed 

A P P E  

the actions of Peoples and two co-conspirators, Virgilio and 
Sawyer. The surveillance culminated in the arrest of the three as 
they attempted to drive away after Virgilio had paid for and ob- 
tained the drugs from the pharmacist. The detective found sever- 
al forged prescriptions and 19.8 grams of Dilaudid in the car 
occupied by the three. Peoples’ fingerprint was found on one of 
the prescriptions. 

After he was arrested and given his Miratidn warning, Peoples 
invoked his right to be silent and to have an attorney. After mak- 
ing his first appearance pursuant to nile 3.130, Florida Rules of 
Criminal Procedure, Peoples posted bond and was released. 
Virgilio, who was the only one of the three unable to make bond, 
eventually advised police that he would cooperate and offered to 
allow them to record his calls to Peoples. Over a period of three 
days, two calls were made by Virgilio to Peoples. During the last 
phone conversation, Peoples told Virgilio he was sure the phone 
conversation was being taped since Virgilio was calling from the 
jail. 

Sawyer testified at trial in exchange for a waiver of a rnini- 
mum mandatory sentence. Sawyer testified that Peoples and one 
Michael Giadona were partners in the scheme and that Giadona 
supplied the false prescriptions. Sawyer testified that he was 
addicted to Dilaudid and that he had been purchasing it from the 
partners since 1985. The record does not reflect testimony by 
Virgilio other than proffered testimony to explain the manner in 
which the two phone conversations were recorded. Peoples’ 
defense was that his only connection with the persons involved 
was that he was interested romantically in the “phone girl.” Her 
role in the scam was to be available to respond when pharmacists 
called to verify prescriptions. Peoples testified that he merely 
accompanid Sawyer and Virgilio without knowing the purpose 
of the trip, that he opened the glove compartment of the car 
where the prescriptions were located to obtain a package of ciga- 
rettes and picked up a set of prescriptions only to take a quick 
look. He also testified that, nevertheless, he was not stupid and 
understood what the others were doing. 

Peoples alleges that the trial court erred by: 
I. Denying his motion to suppress the evidence presented to the 

jury of the two taped phone conversations between Virgilio 
and himself. 
Granting the state’s motion in limine to preclude cross-exam- 
ination regarding Sawyer’s prior conviction. 
Imposing consecutive minimum mandatory sentences for traf- 
ficking and conspiracy to traffic. 
Imposing a six-year minimum mandatory sentence for the 
trafficking charge. 

11. 

III. 

IV. 

I. MOTION TO SUPPRESS 
Peoples cites Mrrrsinh v. Utrired States, 377 U.S. 201, 84 

S.Ct. 1199, 12 L.Ed.2d 246 (1964), to support his argument that 
the trial court erred by not suppressing the recording of his tele- 
phone conversations with Virgilio. In Massinh, a co-defendant 
decided to cooperate with government agents by permitting the 
installation of a radio transmitter under the front seat of his car. 
Massiah, who had retained a lawyer, had been indicted, ar- 
raigned, and released on bail. Thereafter, he made several in- 
criminating statements to his co-defendant in the bugged car. The 
Supreme Court held that evidence of the incriminating statements 
should be suppressed. The Court held that, since the statements 
were deliberately elicited from him after he had been indicted and 
in the absence of retained counsel, Massiah’s Sixth Amendment 
rights were violated. 

The Mussinh principle was again applied in United Stnres v. 
Henry,447U.S.264,100S.Ct.2183,65L.Ed.2d115(1980),in 
which post-indictment incriminating statements were made by 
the defendant to a cellmate who was also a paid informant. Evi- 
dence of the statements was suppressed. The statements had been 
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obtained in violation af Henry’s Sixth Amendment right to assis- 
tance of counsel since they were made after indictment and while 
the defendant was in custody. In Maine v. Moulton, 474 U.S. 
159, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985), the defendant, 
following his indictment, made incriminating statements to a co- 
defendant who had consented to be equipped with a body bug and 
who had been instructed not to attempt to question the defendant 
regarding the charges. With respect to charges for which the 
defendant had been indicted, the Court found a violation of the 
Sixth Amendment. However, the Court held admissible evidence 
of statements made that pertained to crimes for which the defen- 
dant had not been indicted. 

The Sixth Amendment right to counsel attaches only when 
formal judicial proceedings are initiated against an individual by 
way of indictment, information, arraignment, or preliminary 
hearing. Kirby v. Illinois, 406 U.S. 682, 92 S.Ct. 1877, 32 
L.Ed.2d 41 1 (1972). The Supreme Court recently reiterated the 
rule that “[after charges have beerifiled, the Sixth Amendment 
prevents the government from interfering with the accused’s 
right to counsel.” Illinois v, Perkitts, U.S. , 110 S.Ct. 
2394, 110 L.Ed.2d 243 (1990) (emphaszadded)Th Morari v. 
Burbine,47SU.S.412, 106S.Ct. 1135,89L.Ed.2d410(1986), 
Justice O’Connor referred to the distinction between statements 
made before and after the filing of formal charges when she 
commented on the Moulrott opinion: 

The Court made clear, however, that the evidence concerning the 
crime for which the defendant had not been indicted-evidence 
obtained in precisely the same manner from the identical sus- 
pect-would be admissible at a trial limited to those charges. . . . 
The clear implication of the holding, and one that confirms the 
teaching of [Unifed Sfares v. Gouveic, 467 U.S. 180, 104 S.Ct. 
2292,81 L.Ed.2d 146 (1984)], is that thesixth Amendmentright 
to counsel does not attach until after the initiation of formal 
charges. Moreover, because Moulton already had legal represen- 
tation, the decision all but forecloses respondent’s argument that 
the attorney-client relationship itself triggers the Sixth Amend- 
rnent right. 

475U.S. 412,431, 106S.Ct. 1135, 1146, 89L.Ed.2d410,427 
(1 986). 

In the cases cited above, the defendants had been formally 
charged when the suppressed statements were elicited at the 
instigation of the prosecuting agency. The instant case is distin- 
guished, however, in that Peoples had not been formally char@ 
when his statements were made. Peoples had reached the point in 
Florida’s procedure where he had been afforded his first appcar- 
ance under rule 3.130, Florida Rules of Criminal Procedure, and 
a non-adversary preliminary hearing under rule 3.133(a). He had 
not been charged by indictment or information pursuant to rule 
3.140. Since he had not reached the point under federal law 
where adversary judicial proceedings had been initiated against 
him, we hold that his right to counsel under the Sixth and Four- 
teenth Amendments was not violated. 

Peoples also claims a violationof his right to counsel under the 
Flor ih  Constitution. In Store v. Delgadillo, 458 So. 2d 20 (Fla. 
3d DCA 1984), rev. denied, 467 So. 2d 999 (Fla. 19S5), the 
defendant, apprehended with an undercover police officer, was 
arrested and placed in a police cruiser with the undercover ofi- 
cer. During the trip in the car and later that same day in jail, the 
defendant made incriminating admissions in the presence of the 
officer. The Third District ruled that there was no violation of the 0 defendant’s right to counsel under either the Florida or the Unit- 
d States constitution because no sllch rights had attached whcn 
the statements were made. The opinion made i t  clear that a first 
appearance pursuant to rule 3.130, Florida Rules of Criminal 
Procedure, had not yet occurred and was no; yet rquirerl when 
the statements had been made. 

@ 
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In noting that the defendant’s first appearance had not been 
made, the Delgndillo court avoided any conflict with Scate v. 
Douse, 448 So. 2d 1184 (Fla. 4thDCA 1984). In Douse, the trial 
court suppressed a taped telephone conversation between the 
defendant and a police detective who attempted to obtain infor- 
mation relating to the arrest by posing as a friend of a co-defen- 
dant. The call took place one day after defendant’s first appear- 
ance at which he was represented by counsel. Citing rule 3.130, 
Florida Rules of Criminal Procedure, the Fourth District af- 
firmed in a two-to-one decision. The court held that the taped 
telephone conversation should have been suppressed even though 
the defzndant’s Sixth Amendment right to counsel had not at- 
tached at the time the statements were elicited. The court relied 
upon article I, section 16, of the Florida Constitution and rule 
3.130, FloridaRules of Criminal Procedure. The court indicated 
that Florida provides greater protection than federal law and 
concluded that the right to assistance of counsel attaches at least 
as early as a defendant’s rule 3.130 first appearance. 

We are unable to avoid conflict with DOUSE. The Douse court 
stated that the Florida Constitution guarantees the right to assis- 
tance of counsel in all criminal prosecutions. The court stated 
further: 

Rule 3.130, Fla.R.Crirn.P., in  turn, states that the right to a..sis- 
tance of counsel attaches at least as early as the defendant’s first 
appearance which should occur within twenty-four hours of 
arrest. Thus, in this case the incriminating statements made one 
day after Douse’s first appearance were elicited after his right to 
counsel attached under Florida law. 

Id. at 1185. While the court cites article I, section 16, of the 
Florida Constitution in support of its conclusion, the words found 
there-“to be heard in person, by COUnSEl or both”- provide no 
stronger fights than are found in the Sixth Amendment to the 
United States Constitution where an accused has the right “to 
have assistance of counsel for his defense.” Furthermore, the 
word “attaches” does not appear in rule 3.130, Florida Rules of 
Criminal Procedure, notwithst:lnding the Douse court’s insis- 
tence that the rule “states that the right to assistance of counsel 
attaches at least as early as the defendant’s first appear- 
ance. . . .” Id. (emphasis added). 

Whether Peoples was represented by private or public counsel 
is irrelevant to the determination of when Peoples’ right to coun- 
sel attached under the Florida Constitution. Clearly, a suspect 
has the right to COUIISE~ in any criminal proceeding at any time 
and, if entitled to appointed counsel, “when he is formally 
charged with an offensc, or as soon as feasible after custodial 
restraint or upon his first appearance before a committing mag- 
istrate, whichever occurs earliest.” Fla. R. Crirn. P, 3.111. Rule 
3,13O(c)(l), Florida Rules of Criminal Procedure, provides for 
the determination of entitlement to and appointment of counsel 
prior to first appearance. The above-cited rules do not accelerate 
the time when the right to assistance of counsel nrrnches so as to 
prohibit further police investigation utilizing surreptitious means 
to elicit information. These rules merely specify the point in time 
in the proceedings at which the state pays for counsel for those 
who are unable to afford private counsel. 

The fact that Peoples WBS represented by counsel, as was his 
right, docs not m a n  that his right to counsel attached, As stated 
by Justice O’Connor, the formation of the attorney-client rela- 
tionship is not the point at which the right to counsel attaches: 

More importantly, the suggestion that the existence of an attor- 
ney-client relationship itself triggers the protections of the Sixth 
Amendment misconceives the underlying purpose of the right to 
counsel. The Sixth Amendment’s intended function is not to 
wrap a protective cia& around the attorney-client relationship 
for its own salte any more than it is to protect a suspect from the 
consequences of his own candor. Its purpose, rather, is to assure 
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that in any “criminal prosecutio[nJ,” the accused shall not be left 
to his own devices in facing the “ ‘prosecutorial forces of orga- 
nized society,’ ” By its very terms, i t  becomes applicable orrly 

en the government’s role shifts from investigation to accusa- 
. For it is only then that the assistance of one versed in the 9. ntricacies . . . of law” is needed to assure that the prosecu- 

tion’s case encounters “the crucible of meaninghl adversarial 
testing.” 

Mornri v. Burbine, 475 U.S. 412,430, 106 S.Ct. 113.5, 1145-46, 
89 L.Ed.2d 410,427 (1986) (citationsomitted). 

Thus, although Peoples had appointed or retained counsel at 
the time his telephone conversation was recorded, his right to 
counsel had not attached. As indicated, the right to counsel atta- 
ches only when formal proceedings are initiated by way of indict- 
ment, information, arraignment, or preliminary hearing. Fur- 
ther, a defendant’s right to counsel does not attach even though 
he has been afforded a first appearance pursuant to rule 3.130, 
Florida Rules of Criminal Procedure, and a non-adversary pre- 
liminary hearing pursuant to rule 3.133(a), Florida Rules of 
Criminal Procedure. Although these har ings  are preliminary, 
neither type of hearing is adversarial for purposes of attachment 
of the right to counsel. In United Stcires v. Gouvein, 467 U.S. 
180, 104 S.Ct. 2292, 81 L.Ed.2d 146 (1984), Justice Rehnquist 
reiterated that the right to counsel attaches when formal adver- 
sary proceedings are brought against an accused. He noted that 
“critical” pretrial proceedings are those “where the results of 
the confrontation ‘might well settle the accused’s fate and reduce 
the trial itself to a mere formality.’ ” 467 U.S. at 189, 104 S.Ct. 
at 2298, quoting UnitedSrares v. Wade, 388 U.S. 218, 87 S.Ct. 
1926, 18 L.Ed.2d 1149 (1967); cornpore Coleniari v. Alnbflnra, 
399 U.S. 1, 90 S C t .  1999,26 L.Ed.2d 387 (1970) (Preliminary 
hearings, that may be used to perpetuate evidence and keep nec- 

witnesses within the control of the state, are adversarial. @ old therefore that, in Florida, via the rule 3.130 first appear- 
ante or via the rule 3.133(a) non-adversarial hearing, the right to 
counsel does not attach. In so holding, we acknowledge conflict 
with Douse, supra, and, to the extent it relies on Douse, with 
Sobank v. Srare, 462 So. 2d 1172 (Fla. 4th DCA 1984). rev. 
denied, 469 So. 2d 750 (Fla. 1985). 

Since Peoples’ right to counsel was not violated under either 
the state constitution or the federal Constitution, the trial court 
correctly denied his motion to suppress. 

II. MOTION IN LIMINE 
The defendant contends that the trial court should have al- 

lowed evidence of Sawyer’s fifteen-year-old conviction. On 
cross-examination, the defense attempted to elicit from Sawyer, 
the state’s principal witness, testimony that he had served twenty 
months in a federal penitentiary after his conviction for posses- 
sion of heroin and marijuana in 1972, The state moved in liniine 
to preclude examination regarding the conviction on the ground 
that the prior convictions were too remote in time to be admissi- 
ble and that defense counsel did not have a certified copy of the 
Judgment. While section 90.610(1), Florida Statutes (19871, 
precludes evidence in a civil trial of a conviction so remote in 
time as to have no bearing on the present character of a witness, it 
does not prohibit such evidence in a criminal trial. 
5 90.610(l)(a); see also Sponsor’s Note 1979, 3 90.610(l)(a). 
The trial court was still correct, however, in disallowing the 
evidence. The attorney who seeks to introduce evidence of a 

conviction should have knowledge of the prior conviction 
hould possess a certified copy of the judgment of convic- !F King v. State, 431 So. 2d 272 (Fla. 5th DCA 1983); C u m  

niirrgs v. State, 412 SO. 2d 436 (Fla. 4th DCA 1982). While 
defense counsel argued that neither he nor the state attorney 
could obtain a copy of the federal conviction, we are unwilling to 
relax the Curnntings rule and substitute for it a rule excusing 
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certified copies of federal convictions because they may be diffi- 
cult to obtain. 

We recognize the exceptional circunlstances in Alrvzrez v. 
State, 467 So. 2d 455 (Fla. 3d DCA 1985), rev. denied, 476 So. 
2d 675 (Fla. 1985), where it was held that evidence of a felony 
conviction in Cuba should have been admitted even though cop- 
ies of the convictions were not available. Alvnrez will not be 
applied in the instant case since, i t  is hoped, records of the United 
States have not reached the degree of inaccessibility as have 
Cuban records. Also, there was other incriminating evidence in 
the instant case. In Alvarez, the only evidence against the defen- 
dant was the testimony of the witness whom the defendant sought 
to impeach. 

III. CONSECUTIVE MINIMUM MANDATORY SENTENCES 
Peoples received two minimum mandatory terms pursuant to 

sections 893.135(1)(~)1, and 893.135(5), Florida Statutes 
(1987). for trafficking and conspiring to traffic in Dilaudid. 
Section 853.135(5), Florida Statutes (1967), provides for pun- 
ishment for conspiring to commit an act proscribed by section 
853.135(1) in the same manner as if he had actually comrnittul 
the act. 

Consecutive minimum mandatory sentences are not appro- 
priate when the multiple offenses for which sentences are im- 
posed are committed during a single continuous episode. Pnlitier 
v. State, 438 So. 2d 1 (Fla. 1983). This rationale is applicable to 
sentences imposed pursuant to section 893.135. Vickely v. Stare, 
515 So. 2d 396 (Fla, 1st DCA 1957). In Pnlmer, the defindant 
was found guilty of trafficking in cocaine, conspiracy to traffic in 
cocaine, and conspiracy to trafiic in cann:ibis. The court found 
that the conspiracy to traffic in cannabis was sufficiently separate 
and distinct from the other two offenses to permit a consecutive 
mandatory term of imprisonment, but the charges of trafficking 
and conspiracy to traffic in cocaine arose from a single transac- 
tion involving the same contraband. The offenses were not suffi- 
ciently distinct to permit consecutive mandatory sentences. 

In the instant case, the testimony was in direct conflict as to 
Peoples’ involvement in the alleged crimes. This conflict had to 
be resolved by the jury who found Peoples to be guilty of traf- 
ficking in four but less than fourteen grams and of conspiracy to 
trafic in exactly the same amount of drugs. The jury verdict does 
not distinguish the trafficking charge from the conspiracy 
charge; thus, we cannot conclude that the conspiracy was to 
traffic in any contraband other than that which was the basis for 
finding him guilty of trafficking. Since the offenses cannot be 
distinguished from one another, the sentences imposed appear to 
be for a single continuous episode, and Pnlrrier requires that the 
sentences be served concurrently. 

IV. IMPOSInON OF SIX-YEAR MINIMUMMANDATORY 
SENTENCE FOR COUNTII 

The sentence for Count 11, the trafficking charge, indicated 
the imposition of a six-year minimum mandatory imprisonment 
pursuant to section 893.135(1)(~)(3), Florida Statutes. That 
subsection clearly prescribes a mandatory term of three years. 
The six-year mandatory term is vacated, and we remand for 
imposition of the correct mandatory term of three years. 

AFFIRMED in part; VACATED in part; and REMANDED 
for resentencing. (COBB, J., concurs. DAUKSCH, J., dissents 
without opinion.) 

* * *  
Criminal law-Sentencing-~rror to impose consecutive man- 
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