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STATEMENT OF THE CASE 

P e t i t i o n e r  was  c h a r g e d  b y  a n  i n f o r m a t i o n  f i l e d  i n  t h e  

C i r c u i t  C o u r t  o f  B r e v a r d  C o u n t y ,  F l o r i d a ,  w i t h  t r a f f i c k i n g  i n  1 4  

t o  2 8  g r a m s  of D i l a u d i d  and w i t h  c o n s p i r a c y  t o  t r a f f i c  i n  2 8  o r  

m o r e  g r a m s  o f  D i l a u d i d .  ( R  593- 594)  He was t r i e d  by  a j u r y  on  

F e b r u a r y  2 8  a n d  M a r c h  1 ,  1 9 8 9 ,  a n d  was  f o u n d  g u i l t y  o f  

t r a f f i c k i n g  i n  f o u r  t o  1 4  g r a m s  o f  D i l a u d i d  a n d  o f  c o n s p i r a c y  t o  

t r a f f i c  i n  f o u r  t o  1 4  g r a m s  of  D i l a u d i d .  ( R  588, 6 3 9- 6 3 0 )  On 

A p r i l  27, 1 9 8 9 ,  h e  was s e n t e n c e d  t o  c o n s e c u t i v e  prison terms 

t o t a l l i n g  18 y e a r s ,  i n c l u d i n g  c o n s e c u t i v e  minimum m a n d a t o r y  terms 

o f  t h r e e  y e a r s  a n d  s i x  years, and was f i n e d  $50,000.00 f o r  e a c h  

c o u n t .  ( R  659-660, 662 ,  637- 639)  

T h e  O f f i c e  o f  t h e  P u b l i c  D e f e n d e r  was a p p o i n t e d  t o  r e p r e s e n t  

P e t i t i o n e r  o n  a p p e a l .  ( R  6 4 2 )  H i s  c o n v i c t i o n s  were affirmed o n  

F e b r u a r y  2 8 ,  1 9 9 1 ,  b u t  h i s  s e n t e n c e s  f o r  c o n s p i r a c y  a n d  

t r a f f i c k i n g  were o r d e r e d  b y  the F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  t o  

b e  s e r v e d  c o n c u r r e n t l y  a n d  t h e  six- year m a n d a t o r y  t e r m  was 

v a c a t e d  a n d  r e m a n d e d  for i m p o s i t i o n  o f  a m a n d a t o r y  term o f  t h r e e  

y e a r s .  P e o p l e s  v .  S t a t e ,  576 So .2d  7 8 3  ( F l a .  5 t h  D C A  1 9 9 1 1 ,  r e h .  

d e n i e d  A p r i l  4 ,  1 9 9 1 .  A n o t i c e  t o  i n v o k e  t h i s  H o n o r a b l e  C o u r t ' s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  was t i m e l y  filed i n  t h e  D i s t r i c t  C o u r t  

o n  A p r i l  2 9 ,  1991. J u r i s d i c t i o n  was a c c e p t e d  b y  t h i s  H o n o r a b l e  

C o u r t  on  A u g u s t  15, 1991. 

- 
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STATEMENT OF THE FACTS 

On F e b r u a r y  11, 1988, P h a r m a c i s t  Jerome N e l s o n  a t  C a m p b e l l ' s  

Drug Store i n  R o c k l e d g e ,  F l o r i d a ,  f i l l e d  a p r e s c r i p t i o n  w r i t t e n  

t o  " E r n e s t  W a l k e r"  f o r  D i l a u d i d ,  K e f l e x ,  a n d  C o m p a z i n e .  (R 418 ,  

4 1 9 )  T h e  p h a r m a c i s t  v e r i f i e d  t h e  p r e s c r i p t i o n  by c a l l i n g  t h e  

t e l e p h o n e  number  o n  t h e  p r e s c r i p t i o n  w h i c h  was a n s w e r e d  a s  a 

" d o c t o r ' s  o f f i c e , "  b u t  h e  became  s u s p i c i o u s  b e c a u s e  h e  d i d  n o t  

r e c o g n i z e  t h e  p a t i e n t ' s  C o c o a  B e a c h  a d d r e s s .  ( R  4 1 8 ,  4 1 9 )  Mr. 

Nelson l a t e r  i d e n t i f i e d  a p i c t u r e  o f  M i c h a e l  A n t h o n y  V i r g i l i o  a s  

t h e  " p a t i e n t "  p u r c h a s i n g  t h e  d r u g s .  ( R  381-382, 3 8 3 ,  4 0 0 ,  420-  

4 2 1 )  

On F e b r u a r y  2 7 ,  1988, p e r s o n n e l  from C a m p b e l l ' s  Drug  S t o r e  

c a l l e d  R o c k l e d g e  P o l i c e  D e t e c t i v e  C h a r l e s  C r a w f o r d ,  who t h e n  

w a t c h e d  t h e  s t o r e  from t h e  s h o p p i n g  c e n t e r  p a r k i n g  l o t  from a n  

unmarked p o l i c e  u n i t .  ( R  2 2 4 ,  2 2 5 )  D e t e c t i v e  C r a w f o r d  s a w  

e 
P e t i t i o n e r  u s e  a p a y  t e l e p h o n e  o u t s i d e  a l o u n g e  n e a r  t h e  d r u g  

s t o r e ,  a n d  wave  t o  a man who was l a t e r  i d e n t i f i e d  a s  Tom S a w y e r  

who t h e n  w e n t  i n t o  t h e  d r u g  s t o r e .  ( R  226,  2 2 7 ,  2 4 2 )  M i c h a e l  

V i r g i l i o  t h e n  e n t e r e d  t h e  d r u g  s t o r e  w h e r e ,  t h e  s t o r e  o w n e r  

s a i d ,  h e  p a i d  f o r  a D i l a u d i d  p r e s c r i p t i o n  a n d  l e f t .  ( R  2 2 9 ,  396 ,  

3 9 7 ,  3 9 8 )  P e t i t i o n e r ,  T o m  S a w y e r ,  a n d  M i c h a e l  V i r g i l i o  were 

a r r e s t e d  as  t h e y  began t o  d r i v e  from t h e  s h o p p i n g  c e n t e r  p a r k i n g  

l o t .  ( R  2 3 0 ,  367)  

D e t e c t i v e  C r a w f o r d  h a d  traced t h e  t e l e p h o n e  number o n  t h e  

F e b r u a r y  1 1 t h  p r e s c r i p t i o n  t o  a p a y  t e l e p h o n e  i n  t h e  l o b b y  o f  t h e  

Gold K e y  I n n  i n  O r l a n d o ,  F l o r i d a .  ( R  2 2 3 ,  244- 245 ,  3 2 8 )  Tom 
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S a w y e r  h a d  a G o l d  Key  I n n  m a t c h  book i n  h i s  p o s s e s s i o n  a t  t h e  

t ime  of h i s  a r r e s t .  ( R  2 4 5 ,  319) The car In which t h e  three men 

were  r i d i n g  h a d  b e e n  r e n t e d  b y  Tom S a w y e r ,  ( R  2 4 5 ,  2 4 9 ,  2 7 6 ,  

277,  3 2 5 )  I n  t h e  b a c k  s e a t  p o l i c e  o f f i c e r s  f o u n d  a j a c k e t ,  

c l a i m e d  by  M i c h a e l  V i r g i l i o ,  w i t h  a b a g  i n  i t s  s l e e v e  c o n t a i n i n g  

p h a r m a c y  b a g s  f r o m  t h r e e  o t h e r  d r u g  s t o r e s ,  1 9 . 8  g r a m s  o f  

D i l a u d i d  i n  t h r e e  b o t t l e s ,  a n d  some p r e s c r i p t i o n s  t h a t  a p p e a r e d  

n o t  t o  h a v e  b e e n  p a s s e d .  ( R  2 3 1 ,  2 3 3 ,  2 3 7- 2 3 8 ,  2 4 0 ,  2 4 1 ,  2 4 3 ,  

2 4 4 ,  3 6 0 ,  3 6 2 )  Rockledge P o l i c e  O f f i c e r  Ron Hart s a i d  t h a t  

P e t i t i o n e r  p r e s e n t e d  a F l o r i d a  d r i v e r ' s  l i c e n s e  i s s u e d  t o  James 

C o l l i n s  f r o m  h i s  w a l l e t  as  i d e n t i f i c a t i o n .  ( R  3 6 8 ,  3 6 9 ,  3 7 0 ,  

3 7 3 )  P e t i t i o n e r  t e s t i f i e d  t h a t  was n o t  c a r r y i n g  a w a l l e t  a n d  d i d  

not p r e s e n t  t h e  d r i v e r ' s  l i c e n s e  t o  O f f i c e r  Hart .  ( R  4 5 0 ,  4 5 1 ,  

4 5 3 ,  4 6 8 ,  4 6 9 )  T h e  d r i v e r ' s  l i c e n s e  h a d  b e e n  i s s u e d  t o  

P e t i t i o n e r  u p o n  p r e s e n t a t i o n  o f  h i s  b r o t h e r ' s  b i r t h  c e r t i f i c a t e .  

( R  4 4 5 ,  4 4 6 ,  4 5 0 ,  4 5 3- 4 5 4 ,  4 6 4 ,  4 6 6 ,  4 6 7 )  

At t h e  R o c k l e d g e  P o l i c e  D e p a r t m e n t ,  Tom Sawyer a n d  M i c h a e l  

V i r g i l i o  t o l d  d e t e c t i v e s  t h a t  M i c h a e l  V i r g i l i o  h a d  b e e n  p i c k e d  u p  

h i t c h h i k i n g .  ( R  2 4 7 ,  2 5 0 ,  2 9 2 ,  3 2 1 ,  3 2 3- 3 2 4 )  P e t i t i o n e r  g a v e  n o  

s t a t e m e n t .  ( R  2 4 7 )  P e t i t i o n e r  t e s t i f i e d  t h a t  h e  d i d  n o t  t e l l  

t h e  p o l i c e  o f f i c e r s  w h a t  r e a l l y  h a p p e n e d  b e c a u s e  t h e y  n e v e r  a s k e d  

h im.  ( R  4 5 5 )  He t o l d  t h e  j u r y  t h a t  h e  h a d  g o n e  t o  O r l a n d o  w i t h  

Tom S a w y e r  and M i c h a e l  V i r g i l i o  b e c a u s e  C a n d y  S l i m o n ,  a n  

a t t r a c t i v e  woman i n  whom h e  was i n t e r e s t e d ,  was g o i n g  t h e r e  w i t h  

S a w y e r  a n d  V i r g i l i o .  ( R  4 4 4 ,  4 4 6 )  S h e  had t o l d  h im  h e  w o u l d  n o t  

g e t  i n  any t r o u b l e .  ( R  4 4 4 ,  4 4 6 )  Af te r  t h e  f o u r  h a d  begun  t h e i r  0 
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t r i p ,  Tom S a w y e r  kept :  P e t i t i o n e r  i n  t h e  d a r k  a b o u t  w h a t  was g o i n g  

o n .  ( R  4 4 7 )  P e t i t i o n e r  s a i d  t h a t  h e  h a n d l e d  s o m e  o f  t h e  

p r e s c r i p t i o n s  w h i l e  h e  was i n  t h e  c a r ;  h i s  f i n g e r p r i n t s  were 

f o u n d  on  o n e  o f  t h e m .  ( R  4 6 1 ;  3 4 0 ,  3 4 7 ,  3 5 1 )  

O v e r  Petitioner's o b j e c t i o n s ,  t h e  S t a t e  was allowed t o  p l a y  

t a p e  r e c o r d i n g s  m a d e  b y  R o c k l e d g e  d e t e c t i v e s  o f  M i c h a e l  

V i r g i l i o ' s  c a l l s  t o  P e t i t i o n e r ' s  r e s i d e n c e  f r o m  t h e  B r e v a r d  

C o u n t y  J a i l .  ( R  208,  209 ,  2 1 1 ,  2 1 2 ,  4 3 2- 4 3 4 )  

P e t i t i o n e r  was n o t  p e r m i t t e d  t o  e l i c i t  f r o m  Tom S a w y e r  t h e  

f a c t  t h a t  h e  h a d  p r e v i o u s l y  s e r v e d  t w e n t y  m o n t h s  i n  f e d e r a l  

p r i s o n  f o r  p o s s e s s i o n  o f  h e r o i n  a n d  m a r i j u a n a .  ( R  2 6 8 ,  2 6 9 ,  271- 

2 7 2 )  Tom S a w y e r  t e s t i f i e d  t h a t  h e  was i n t r o d u c e d  t o  t h e  d r u g  

t r a f f i c k i n g  a c t i v i t i e s  f o r  w h i c h  h e  was a r r e s t e d  F e b r u a r y  2 7 ,  

a 1988, by  P e t i t i o n e r .  ( R  2 7 3 ,  2 8 0 )  He was a f u r n i t u r e  store 

m a n a g e r  a n d  a D i l a u d i d  addict w h o s e  r o l e  w a s  t o  d r i v e  t h e  c a r ,  

d r o p  o f f  t h e  " w a l k e r "  who p r e s e n t e d  t h e  p r e s c r i p t i o n s ,  a n d  t h e n  

P e t i t i o n e r  w o u l d  n o t i f y  t h e  " p h o n e  g i r l "  who h e  s a i d  i n  t h i s  case  

was Candy  S l i m o n .  ( R  2 7 5 ,  2 7 6 ,  2 7 6 ,  326)  M o t e l  r e c o r d s  a t  the 

G o l d  Key I n n  showed  t h a t  Candy  S l i m o n  h a d  b e e n  r e g i s t e r e d  t h e r e .  

( R  2 4 5 ,  253, 4 1 1 )  No e v i d e n c e  e x c e p t  Tom S a w y e r ' s  t e s t i m o n y  

p r o v i d e d  a n y  link b e t w e e n  P e t i t i o n e r  a n d  t h e  " p h o n e  g i r l ' s "  room 

a t  t h e  G o l d  Key I n n .  ( R  2 4 5 ,  2 4 6 ,  4 1 2 )  

Tom S a w y e r  s a i d  t h a t  on F e b r u a r y  2 7 t h ,  M i c h a e l  G i o r d a n o ,  t h e  

" m a s t e r m i n d "  o f  t h e  o p e r a t i o n ,  g a v e  P e t i t i o n e r  t h e  p r i n t e d  

p r e s c r i p t i o n s  t o  b e  u s e d .  ( R  3 1 2 ,  3 2 2 )  H e  s a i d  t h a t  

p r e s c r i p t i o n s  were p r e s e n t e d  f o r  D i l a u d i d ,  K e f l e x ,  a n d  C o m p a z i n e ,  

4 



because t h e  latter two were compounds for settling the stomach 

a n d  were not used b y  addicts, so the transactions would appear 

legitimate. (R 278) He said they often h i r e d  someone from a 

soup kitchen or the Salvation A r m y  t o  pick u p  p r e s c r i p t i o n s  

because he w o u l d  appear more likely to be legitimately i n  need of 

Dilaudid. (R 280) He said Petitioner had  the d r u g s  purchased o n  

February 27th in his possession until he saw that t h e y  were g o i n g  

t o  be arrested, and then h e  p u t  them i n  M i c h a e l  Virgilio's 

j a c k e t .  (R 332, 335)  
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SUMMARY OF ARGUMENT 

P O I N T  I :  P e t i t i o n e r ' s  r i g h t  t o  c o u n s e l  d u r i n g  p o l i c e  

i n t e r r o g a t i o n  was v i o l a t e d  when  R o c k l e d g e ,  F l o r i d a ,  P o l i c e  

d e t e c t i v e s  m o n i t o r e d  a n d  t a p e  r e c o r d e d  t e l e p h o n e  calls m a d e  b y  

P e t i t i o n e r ' s  c o - d e f e n d a n t  from t h e  B r e v a r d  C o u n t y  Jail, i n t e n d e d  

t o  o b t a i n  i n c r i m i n a t i n g  s t a t e m e n t s  f r o m  P e t i t i o n e r .  P e t i t i o n e r  

had i n v o k e d  h i s  r i g h t  t o  c o u n s e l  a t  t h e  t ime o f  h i s  arrest, s o  

t h a t  t h e  p o l i c e  would n o t  h a v e  b e e n  a b l e  t o  c o n t i n u e  q u e s t i o n i n g  

h i m  d i r e c t l y .  T h e i r  u s e  o f  t h e  c o - d e f e n d a n t  a s  a n  a g e n t  

c o n s t i t u t e d  an i n d i r e c t  c o n t i n u a t i o n  o f  t h e i r  a t t e m p t s  t o  

i n t e r r o g a t e  P e t i t i o n e r .  P e t i t i o n e r ' s  r i g h t  t o  c o u n s e l  d u r i n g  

this i n t e r r o g a t t o n  h a d  a t t a c h e d  b y  v i r t u e  of h i s  h a v i n g  i n v o k e d  

h i s  r i g h t  t o  c o u n s e l  d u r i n g  i n i t i a l  i n t e r r o g a t i o n  by  t h e  p o l i c e ;  

b y  h i s  h a v i n g  made a f i r s t  a p p e a r a n c e  a n d  r e t a i n e d  c o u n s e l ;  a n d  

b e c a u s e  t h e  i n v e s t i g a t i o n  h a d  f o c u s e d  on h i m  t o  t h e  e x t e n t  t h a t  

t h e  a d v e r s a r i a l  p r o c e s s  h a d  b e e n  s e t  i n  m o t i o n  e v e n  t h o u g h  n o  

a c c u s a t o r y  p l e a d i n g s  h a d  b e e n  f i l e d .  

P O I N T  11: P e t i t i o n e r  w a s  d e p r i v e d  o f  h i s  r i g h t  t o  

e f f e c t i v e l y  c o n f r o n t  t h e  p r i m a r y  w i t n e s s  a g a i n s t  h im when t h e  

t r i a l  c o u r t  p r o h i b i t e d  h im f r o m  e l i c i t i n g  t h e  f a c t  of  t h e  S t a t e ' s  

m a i n  witness' p r i o r  c o n v i c t i o n s  f o r  d r u g  d e a l i n g .  T h e  w i t n e s s ,  

t h e  o n l y  w i t n e s s  who d i r e c t l y  linked P e t i t i o n e r  t o  t h e  c o n s p i r a c y  

and t r a f f i c k i n g  a c t i v i t i e s  i n  w h i c h  t h e  w i t n e s s  w a s  i n v o l v e d ,  was 

thus a b l e  t o  c o n v e y  t h e  impres s ion  t h a t  h e  was a n  i n n o c e n t  d r u g  

a d d i c t  who was drawn  into t h e  e n t e r p r i s e  by P e t i t i o n e r  when i n  
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f a c t  h e  h a d  e n g a g e d  i n  d r u g  t r a f f i c k i n g  p r i o r  t o  his a l l e g e d  

a s s o c i a t i o n  w i t h  P e t i t i o n e r .  T h e  n e c e s s i t y  f o r  p r o d u c i n g  

c e r t i f i e d  c o p i e s  o f  t h e  witness' p r i o r  convictions was o b v i a t e d  

b y  h i s  a d m i t t i n g  t h e  c o n v i c t i o n s .  
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ARGUMENT 

POINT I 

THE T R I A L  C O U R T  E R R E D  B Y  D E N Y I N G  
P E T I T I O N E R  ' S MOTION T O  SUPPRESS 
E V I D E N C E  OF TELEPHONE CONVERSATIONS 

DEFENDANT C O N D U C T E D  U N D E R  T H E  
DIRECTION OF POLICE OFFICERS, WHERE 
PETITIONER'S  R I G H T  TO C O U N S E L  H A D  
ATTACHED B Y  VIRTUE OF FLORIDA LAW 
A N D  OF HIS PRIOR INVOCATION OF H I S  
RIGHT TO COUNSEL D U R I N G  QUESTIONING. 

B E T W E E N  P E T I T I O N E R  A N D  A C O -  

T h e  R o c k l e d g e  P o l i c e  d e t e c t i v e s  were u n a b l e  t o  e l i c i t  a n y  

s t a t e m e n t s  f r o m  P e t i t i o n e r  a t  t h e  t i m e  of  h i s  a r r e s t  b e c a u s e  

P e t i t i o n e r  h a d  i n v o k e d  h i s  right t o  r e m a i n  s i l e n t  a n d  h i s  r i g h t  

t o  c o n f e r  w i t h  l e g a l  c o u n s e l .  M i r a n d a  v. A r i z o n a ,  3 8 4  U.S. 4 3 6 ,  

86 S.Ct. 1 6 0 2 ,  1 6  L.Ed.2d 6 9 4  ( 1 9 6 6 ) ;  E d w a r d s  v .  A r i z o n a ,  451 US 

4 7 7 ,  6 8  L.Ed.2d 378,  101 S . C t .  1880 ( 1 9 8 1 ) ;  Amends. V ,  V I ,  X I V ,  

U .  S .  C o n s t . ;  A r t .  I s s .  9 a n d  1 6 ,  F l a .  C o n s t .  ( R  1 2- 1 3 ,  2 4 7 ,  

4 7 7- 4 8 1 )  Af t e r  P e t i t i o n e r  h a d  b e e n  r e l e a s e d  o n  b a i l ,  h o w e v e r ,  

t h e  p o l i c e  were a p p r o a c h e d  b y  h i s  c o - d e f e n d a n t ,  M i c h a e l  V i r g i l i o ,  

who v o l u n t e e r e d  t o  o b t a i n  i n c r i m i n a t i n g  e v i d e n c e  a g a i n s t  

P e t i t i o n e r  f o r  t h e  i n v e s t i g a t o r s .  ( R  2 1 4 ,  2 1 5 ,  2 1 6 )  M i c h a e l  

V i r g i l i o ,  who was g r a n t e d  i m m u n i t y  f o r  h i s  t e s t i m o n y ,  t e s t i f i e d  

t h a t  h e  made t e l e p h o n e  c a l l s  t o  P e t i t i o n e r ' s  r e s i d e n c e  b e c a u s e  h e  

h a d  s p o k e n  t o  R o c k l e d g e  P o l i c e  D e t e c t i v e  K e n n e t h  W o o d a s d  who 

" a s k e d  m e  i f  I w o u l d  c o o p e r a t e  a n d  give consent t o  r e c o r d  t h e  

t e l e p h o n e  c o n v e r s a t i o n s . "  ( R  95 ,  96- 97)  

P e t i t i o n e r ,  a t  t h e  t i m e  o f  t h e  t e l e p h o n e  c a l l s ,  w a s  

r e p r e s e n t e d  by  c o u n s e l  B r u c e  R a t i c o f f ;  M i c h a e l  V i r g i l i o  was 

r e p r e s e n t e d  b y  t h e  P u b l i c  D e f e n d e r .  ( R  9 8 ,  6 0 0 )  L a t e r  Sam 
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a B a x t e r  B a r d w e l l  was a p p o i n t e d  t o  r e p r e s e n t  P e t i t i o n e r ,  who was 

f o u n d  t o  b e  i n d i g e n t .  ( R  616 ,  618)  B r u c e  R a t i c o f f  c o n t i n u e d  t o  

r e p r e s e n t  Tom S a w y e r .  

M r .  B a r d w e l l  moved to s u p p r e s s  t h e  t a p e  r e c o r d i n g s  m a d e  b y  

R o c k l e d g e  d e t e c t i v e s  o f  M i c h a e l  V i r g i l i o ' s  c a l l s  t o  P e t i t i o n e r .  

( R  1 2 - 1 3 )  T h e  o b j e c t i o n s  were  o v e r r u l e d ,  a n d  t h e  S t a t e  was 

p e r m i t t e d  t o  p l a y  t h e  t a p e  r e c o r d i n g s  f o r  t h e  j u r y .  ( R  103, 208, 

2 0 9 ,  212,  4 3 2- 4 3 4 )  

P e t i t i o n e r ' s  o b j e c t i o n s  t o  t h e  t a p e  r e c o r d i n g s  s h o u l d  h a v e  

b e e n  s u s t a i n e d ,  a n d  t h e  tapes s u p p r e s s e d .  I n  M a s s i a h  v .  U n i t e d  

S t a t e s ,  3 7 7  U.S. 2 0 1 ,  8 4  S . C t .  1 1 9 9 ,  1 2  L . E d . 2 d  2 4 6  ( 1 9 6 4 ) ,  

Maasiah h a d  p l e a d e d  n o t  g u i l t y  t o  a f e d e r a l  narcotics v i o l a t i o n  

a n d  h a d  b e e n  r e l e a s e d  on  b o n d .  While h e  was o u t  o n  b o n d ,  h i s  c o-  

d e f e n d a n t  , C o l s o n ,  d e c i d e d  t o  c o o p e r a t e  w i t h  g o v e r n m e n t  a g e n t s  

a n d  a l l o w e d  t h e  i n s t a l l a t i o n  o f  a r a d i o  t r a n s m i t t e r  i n  h i s  

a u t o m o b i l e .  He t h e n  h e l d  a c o n v e r s a t i o n  w i t h  Massiah i n  t h e  c a r ,  

d u r i n g  w h i c h  Massiah made  s e v e r a l  i n c r i m i n a t i n g  s t a t e m e n t s ,  w h i l e  

a g o v e r n m e n t  a g e n t  l i s t e n e d  o v e r  t h e  r a d i o .  

N e i t h e r  P e t i t i o n e r  n o r  M a s s i a h  were i n  c u s t o d y  a t  t h e  t i m e  

t h e i r  i n c r i m i n a t i n g  s t a t e m e n t s  were m a d e ;  b u t ,  a s  t h e  M a s s i a h  

C o u r t  r e c o g n i z e d ,  i f  t h e  r i g h t  t o  c o u n s e l  d u r i n g  i n t e r r o g a t i o n  

. . . is t o  h a v e  a n y  e f f i c a c y  i t  
m u s t  a p p l y  t o  i n d i r e c t  a n d  
s u r r e p t i t i o u s  i n t e r r o g a t i o n s  a s  w e l l  
a s  t h o s e  c o n d u c t e d  i n  t h e  j a i l h o u s e .  
I n  t h i s  c a s e ,  M a s s i a h  was m o r e  
s e r i o u s l y  i m p o s e d  u p o n  . . . b e c a u s e  
h e  d i d  n o t  k n o w  t h a t  h e  was u n d e r  
i n t e r r o g a t i o n  b y  a g o v e r n m e n t  a g e n t .  

I Id., 1 2  L .Ed .2d  a t  250, quoting 307 F . 2 d  a t  72- 73.  
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T h e  M a s s i a h  C o u r t  a l s o  r e c o g n l z e d  t h a t  t h e  i n v e s t i g a t o r s  i n  

t h a t  case  h a d  a r i g h t  t o  c o n t i n u e  t h e i r  i n v e s t i g a t i o n  of t h e  d r u g  

r i n g  o f  w h i c h  M a s s i a h  w a s  b e l i e v e d  t o  b e  a p a r t ,  b u t  s a i d :  

A l l  t h a t  w e  h o l d  i s  t h a t  t h e  
d e f e n d a n t ' s  o w n  i n c r i m i n a t i n g  
s t a t e m e n t s ,  o b t a i n e d  b y  f e d e r a l  
a g e n t s  u n d e r  t h e  c i r c u m s t a n c e s  h e r e  
d i s c l o s e d ,  c o u l d  n o t  c o n s t i t u t i o n -  
a l l y  b e  used b y  t h e  p r o s e c u t i o n  a s  
e v i d e n c e  a g a i n s t  - h i m  a t  h i s  t r i a l .  

_ *  Id ' 12 L.Ed .2d  a t  251.  ( E m p h a s i s  i n  o r i g i n a l , )  

I n  S t a t e  v .  W o o l e y ,  482  S o . 2 d  595 ( F l a .  4 t h  D C A  1 9 8 6 ) ,  t h e  

D i s t r i c t  C o u r t  a f f i r m e d  a t r i a l  c o u r t ' s  o r d e r  s u p p r e s s i n g  

s t a t e m e n t s  a n d  p h y s i c a l  e v i d e n c e :  

R e c e n t l y ,  t h e  S u p r e m e  C o u r t  h e l d  
t h a t  t h e  S i x t h  A m e n d m e n t  i s  n o t  
v i o l a t e d  w h e n e v e r  -- b y  l u c k  o r  
h a p p e n s t a n c e  -- t h e  S t a t e  o b t a i n s  
i n c r i m i n a t i n g  s t a t e m e n t s  f r o m  t h e  
accused a f t e r  t h e  r i g h t  t o  c o u n s e l  
h a s  a t t a c h e d .  H o w e v e r ,  k n o w i n g  
e x p l o i t a t i o n  b y  t h e  S t a t e  o f  a n  
o p p o r t u n i t y  t o  c o n f r o n t  t h e  a c c u s e d  
w i t h o u t  c o u n s e l  b e i n g  p r e s e n t  i s  a s  
m u c h  a b r e a c h  o f  t h e  S t a t e ' s  
o b l i g a t i o n  n o t  t o  c i r c u m v e n t  t h e  
r i g h t  t o  t h e  a s s i s t a n c e  o f  c o u n s e l  
a s  i s  t h e  i n t e n t i o n a l  c r e a t i o n  o f  
s u c h  a n  o p p o r t u n i t y .  A c c o r d i n g l y ,  
t h e  S i x t h  Amendment  i s  v i o l a t e d  when 
t h e  S t a t e  o b t a i n s  i n c r i m i n a t i n g  
s t a t e m e n t s  b y  k n o w i n g l y  
c i r c u m v e n t i n g  t h e  a c c u s e d ' s  r i g h t  t o  
h a v e  c o u n s e l  p r e s e n t  i n  a 
c o n f r o n t a t i o n  b e t w e e n  t h e  a c c u s e d  
a n d  a s t a t e  a g e n t .  

M a i n e  v .  M o u l t o n , - [ 4 7 4 ]  U.S. [ 1 5 9 ] ,  106 
S . C t .  4 7 7 ,  4 8 7 ,  88 L . E d . 2 d  4 8 1  ( 1 9 8 5 )  
( c i t a t i o n  o m i t t e d ) ;  s e e  also S t a t e  v .  
D o u s e ,  4 4 8  S o . 2 d  1 1 8 4  ( F l a .  5 t h  D C A  

-- 
1984). 

S i n c e  t h e r e  i s  
c o m p e t e n t  e v i d e n c e  i n  
s u p p o r t  t h e  c o n c l u s i o n  

s u b s t a n t i a l ,  
t h e  r e c o r d  t o  
t h a t  t h e  " S t a t e  
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' m u s t  h a v e  k n o w n '  t h a t  i t s  a g e n t  was 
l i k e l y  t o  o b t a i n  i n c r i m i n a t i n g  s t a t e m e n t s  
f r o m  t h e  a c c u s e d  i n  t h e  a b s e n c e  o f  
c o u n s e l , "  M a i n e  v .  M o u l t o n ,  s u p r a ,  106 
S . C t .  a t  4 8 7 ,  n .  1 2  ( q  u o t i n g  U .  S .  v .  
H e n r y ,  447 U.S. 2 6 4 ,  1 0 0  S.Ct. 2 1 8 3 ,  65 
L . E d . 2 d  1 1 5  ( 1 9 8 0 ) )  a n d  t h a t  t h e  
s t a t e m e n t s  w o u l d  b e  r e l a t e d  t o  t h e  
c h a r g e s  f o r  w h i c h  t h e  d e f e n d a n t  h a d  b e e n  
a r r e s t e d ,  t h e  o r d e r  o n  a p p e a l  i s  
[ a f f i r m e d ] .  

I d  482 S o . 2 d  a t  5 9 6 .  _' ' 
U n d e r  t h e  f e d e r a l  c o n s t i t u t i o n ,  t h e r e f o r e ,  t h e  s c h e m e  

e m p l o y e d  b y  t h e  R o c k l e d g e  P o l i c e  v i o l a t e d  P e t i t i o n e r ' s  S i x t h  

Amendment  r i g h t  t o  c o u n s e l  i f  h i s  r i g h t  t o  c o u n s e l  h a d  " a t t a c h e d "  

a t  t h e  t i m e  t h e  t e l e p h o n e  c a l l s  t o  h i s  h o m e  w e r e  s t a g e d .  

P e t i t i o n e r  c o n t e n d s  t h a t  u n d e r  F l o r i d a ' s  l a w ,  h i s  r i g h t  t o  

c o u n s e l  h a d  f u l l y  a t t a c h e d  because h e  h a d  a l r e a d y  a p p e a r e d  b e f o r e  

a c o m m i t t i n g  m a g i s t r a t e  u p o n  h i s  a r r e s t  f o r  t h e  c h a r g e s  w h i c h  

Michael V i r g i l i o  w a s  h e l p i n g  t h e  p o l i c e  i n v e s t i g a t e .  H i s  r i g h t s  

0 

t o  c o u n s e l  a n d  a g a i n s t  s e l f - i n c r i m i n a t i o n  were  v i o l a t e d ,  

a d d i t i o n a l l y ,  b e c a u s e  h e  h a d  s p e c i f i c a l l y  d e c l i n e d  t o  b e  

i n t e r v i e w e d  b y  t h e  p o l i c e  a b o u t  t h e s e  c h a r g e s  a n d  h a d  invoked h i s  

r i g h t  t o  c u s t o d y  a n d  terminated i n t e r r o g a t i o n  on t h e  d a y  o f  h i s  

a r r e s t ,  ( R  1 2- 1 3 ,  2 4 7 ,  4 7 7- 4 8 1 )  

I. PETITIONER'S RIGHT TO COUNSEL H A D  ATTACHED UNDER FLORIDA 

LAW. 

I n  t h i s  c a s e ,  t h e  D i s t r i c t  C o u r t  h e l d  t h a t  P e t i t i o n e r ' s  

r i g h t  t o  c o u n s e l  h a d  not " a t t a c h e d "  a t  t h e  t i m e  P e t i t i o n e r  was 

i n t e r v i e w e d  b y  h i s  c o - d e f e n d a n t  a c t i n g  f o r  t h e  p o l i c e ,  a n d  
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a c k n o w l e d g e d  c o n f l i c t  w i t h  S t a t e  v .  D o u s e ,  448 So .2d  1 1 8 4  ( F l a .  

4 t h  DCA 1 9 8 4 ) .  

I n  D o u s e ,  t h e  D i s t r i c t  C o u r t  s t a t e d  t h a t  t h e  F l o r i d a  

C o n s t i t u t i o n  g u a r a n t e e s  t h e  r i g h t  t o  a s s i s t a n c e  i n  a l l  c r i m i n a l  

p r o s e c u t i o n s  a n d  t h a t :  

Rule 3.130, F1a.R.Crim.P. , i n  t u r n ,  
s t a t e s  t h a t  t h e  r i g h t  to a s s i s t a n c e  
o f  c o u n s e l  a t t a c h e s  a t  least a s  
e a r l y  a s  t h e  d e f e n d a n t ' s  f i r s t  
a p p e a r a n c e  w h i c h  s h o u l d  o c c u r  w i t h i n  
t w e n t y - f o u r  h o u r s  of arrest. T h u s ,  
i n  t h i s  c a s e  t h e  i n c r i m i n a t i n g  
s t a t e m e n t s  m a d e  o n e  d a y  a f t e r  
D o u s e ' s  f i r s t  a p p e a r a n c e  w e r e  
e l i c i t e d  after h i s  r i g h t  t o  c o u n s e l  
a t t a c h e d  u n d e r  F l o r i d a  law. 

- *  I d  ' 4 4 8  So.2d a t  1185; P e o p l e s  v .  S t a t e ,  s u p r a ,  576 So .2d  a t  

787. 

T h e  D o u s e  C o u r t  h a d  r e c o g n i z e d  t h a t  t h e  d e f e n d a n t  h a d  n o  

f e d e r a l  c o n s t i t u t i o n a l  r i g h t  t o  s u p p r e s s  h i s  c o n v e r s a t i o n s  w i t h  a 

c o - d e f e n d a n t  b e c a u s e  his S i x t h  Amendment r i g h t  t o  c o u n s e l  h a d  n o t  

" a t t a c h e d "  a t  t h e  t i m e  t h e  s t a t e m e n t s  were e l i c i t e d ,  b u t  f o u n d  

t h a t  F l o r i d a ' s  l a w  p r o v i d e s  greater p r o t e c t i o n  t h a n  i t s  f e d e r a l  

c o u n t e r p a r t ,  n o t i n g  t h a t  A r t i c l e  I S e c t i o n  16 g u a r a n t e e s  t h e  

r i g h t  t o  a s s i s t a n c e  o f  c o u n s e l  i n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  a n d  

t h a t  R u l e  3.130 p r o v i d e s  t h a t  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s  

m u s t  b e  a p p o i n t e d  no l a t e r  t h a n  t h e  t i m e  of f i r s t  a p p e a r a n c e ,  a n d  - 
t h a t  i f  t h e  d e f e n d a n t  h a s  r e t a i n e d  c o u n s e l ,  h e  m u s t  b e  a f f o r d e d  - 
t h e  o p p o r t u n i t y  a n d  m e a n s  t o  c o n t a c t  h i s  l a w y e r  a n d  c o n f e r  w i t h  

h i m .  T h u s ,  t h e  D o u s e  C o u r t  f o u n d ,  t h e  d e f e n d a n t ' s  i n c r i m i n a t i n g  

s t a t e m e n t s ,  m a d e  o n e  d a y  a f t e r  h i s  f i r s t  a p p e a r a n c e ,  were  

1 2  



e l i c i t e d  a f t e r  h i s  r i g h t  t o  c o u n s e l  h a d  a t t a c h e d  u n d e r  F l o r i d a  

- l a w .  S e e  a l s o ,  S o b c z a k  v .  S t a t e ,  4 6 2  S o . 2 d  1 1 7 2  ( F l a .  4 t h  D C A  

1 9 8 4 ) ,  w h e r e i n  t h e  D i s t r i c t  C o u r t  f o u n d  t h a t  e v e n  i n  t h e  a b s e n c e  

o f  a f o r m a l  c h a r g e ,  a p r e l i m i n a r y  h e a r i n g ,  a n  i n d i c t m e n t ,  a n  

i n f o r m a t i o n ,  o r  a n  a r r a i g n m e n t ,  t h e  d e f e n d a n t s  were e n t i t l e d  t o  

c o u n s e l  a t  t h e i r  c o u r t - o r d e r e d  l i n e - u p  b e c a u s e  ( 1 )  R u l e  3 . 1 3 0  

p r o v i d e s  t h a t  t h e  r i g h t  t o  c o u n s e l  a t t a c h e s  a s  e a r l y  a s  a 

d e f e n d a n t ' s  f i r s t  a p p e a r a n c e  a n d  ( 2 )  R u l e  3 .111(a)  p r o v i d e s  t h a t  

a d e f e n d a n t  s h a l l  h a v e  c o u n s e l  a p p o i n t e d  w h e n  h e  i s  f o r m a l l y  

c h a r g e d ,  - o r  a s  s o o n  a s  p o s s i b l e  a f t e r  b e i n g  t a k e n  i n t o  c u s t o d y ,  

o r  u p o n  his f i r s t  a p p e a r a n c e ,  " w h i c h e v e r  o c c u r s  e a r l i e s t . "  

( E m p h a s i s  s u p p l i e d . )  A n d  s e e  S t a t e  v .  B r a g q ,  371 S o . 2 d  1080 

(Fla. 4 t h  DCA 1979)  ( n o  r i g h t  t o  c o u n s e l  a t  a l i n e u p  t h a t  t o o k  

p l a c e  p r i o r  t o  t h e  d e f e n d a n t ' s  f i r s t  a p p e a r a n c e ) ;  a n d  McHaney v .  

State, 513 S o . 2 d  252  ( F l a .  2d DCA 1987 )  ( n o  r i g h t  t o  c o u n s e l  a t  

l i n e u p  t h a t  o c c u r r e d  p r i o r  t o  t h e  d e f e n d a n t ' s  f i r s t  a p p e a r a n c e ) .  

- 

T h e  c i t i z e n s  o f  F l o r i d a  may p r o v i d e  t h e m s e l v e s  w i t h  m o r e  

p r o t e c t i o n  f r o m  g o v e r n m e n t a l  i n t r u s i o n  t h a n  t h a t  a f f o r d e d  b y  t h e  

U n i t e d  States C o n s t i t u t i o n .  S t a t e  v .  S a r m i e n t o  397 S o . 2 d  645 

( F l a ,  1 9 8 1 ) ;  Amend. X ,  U. S. C o n s t .  To d a t e ,  t h e  v o t e r s  h a v e  not :  

r e p e a l e d  o r  m o d i f i e d  A r t i c l e  I S e c t i o n  1 6 ,  assuring a c c u s e d  

p e r s o n s '  r i g h t  t o  c o u n s e l ,  a s  was d o n e  t o  A r t i c l e  I S e c t i o n  1 2 ,  

t o  l i m i t  F l o r i d a  c i t i z e n s '  p r o t e c t i o n  a g a i n s t  u n r e a s o n a b l e  

s e a r c h e s  a n d  s e i z u r e s  t o  F o u r t h  A m e n d m e n t  i n t e r p r e t a t i o n s  b y  

U n i t e d  S t a t e s  S u p r e m e  Court. R u l e  3 . 4 4 0 ,  f o r  e x a m p l e ,  s t i l l  

p r o v i d e s  t h a t  a j u r y  v e r d i c t  i n  a c r i m i n a l  t r i a l  m u s t  b e  
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u n a n i m o u s ,  e v e n  t h o u g h  t h e  f e d e r a l  c o n s t i t u t i o n  d o e s  n o t  r e q u i r e  

i t .  - 9  S e e  e .  g . ,  A p o d a c a  e t  a l .  v .  Oregon, 406 U.S. 4 0 4 ,  92 S.Ct. 

1 6 2 8 ,  3 2  L.Ed.2d 184  ( 1 9 7 2 )  ( S i x t h  Amendment g u a r a n t e e  of  a j u r y  

t r i a l  d o e s  n o t  r e q u i r e  t h a t  a 1 2 - p e r s o n  j u r y ' s  v o t e  b e  

u n a n i m o u s ) .  

T h e  F l o r i d a  C o n s t i t u t i o n  a n d  t h e  F l o r i d a  R u l e s  o f  C r i m i n a l  

P r o c e d u r e  h a v e  p r o v i d e d  t h a t  P e t i t i o n e r  was e n t i t l e d  t o  c o u n s e l  

when h e  w a s  i n t e r r o g a t e d  b y  a p o l i c e  a g e n t  i n  t h e  i n v e s t i g a t i o n  

o f  t h e s e  c h a r g e s .  T h i s  Honorable Cour t :  i s  a s k e d  t o  e n f o r c e  t h i s  

r i g h t .  

11. AT THE T I M E  OF HIS INTERROGATION THE INVESTIGATION 

H A D  FOCUSED O N  PETITIONER. 

The D i s t r i c t  C o u r t  i n  t h i s  c a se  f o u n d  t h a t  n e i t h e r  a f i r s t  

a p p e a r a n c e  h e a r f n g  n o r  a n o n - a d v e r s a r y  p r e l i m i n a r y  h e a r i n g  

p u r s u a n t  t o  R u l e  3 . 1 3 3 ( a )  " i s  adversarial f o r  p u r p o s e s  o f  

a t t a c h m e n t  o f  t h e  right t o  counsel.'' P e o p l e s  v .  S t a t e ,  5 7 6  S o . 2 d  

a t  7 8 8 .  T h e  S i x t h  Amendment r i g h t  t o  c o u n s e l  a r i s i n g  from t h e  

a d v e r s a r i a l  p r o c e s s '  b e i n g  s e t  i n  m o t i o n  may a t t a c h ,  h o w e v e r ,  

e v e n  t h o u g h  n o  a c c u s a t o r y  p l e a d i n g  i s  p e n d i n g  w h e n  t h e  

i n v e s t i g a t i o n  o f  t h e  cr ime f o c u s e s  on t h e  p a r t i c u l a r  p e r s o n .  I n  

E s c o b e d o  v .  I l l i n o i s ,  378 U.S. 4 7 8 ,  84 S . C t .  1 7 5 8 ,  1 2  L .Ed.2d  9 7 7  

( 1 9 6 4 ) ,  t h e  Court: w r o t e :  

When t h e  p r o c e s s  s h i f t s  f r o m  t h e  
i n v e s t i g a t o r y  t o  a c c u s a t o r y  -- when 
i t s  f o c u s  i n  on t h e  accused a n d  i t s  
p u r p o s e  i s  t o  elicit a c o n f e s s i o n  
o u r  a d v e r s a r y  s y s t e m  b e g i n s  t o  
o p e r a t e ,  a n d ,  u n d e r  t h e  
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c i r c u m s t a n c e s  h e r e ,  t h e  a c c u s e d  m u s t  
b e  p e r m i t t e d  t o  c o n s u l t  w i t h  h i s  
l a w y e r .  

_' I d  378 U.S. a t  492.  

T h e r e  a p p e a r s  t o  b e  no q u e s t i o n  b u t  t h a t  t h e  i n t e r r o g a t i o n  

c o n d u c t e d  b y  Michael V i r g i l i o  a t  t h e  R o c k l e d g e  P o l i c e ' s  d i r e c t i o n  

w a s  i n t e n d e d  to e l i c i t  e v i d e n c e  t o  b e  u s e d  a g a i n s t :  P e t i t i o n e r  i n  

t h i s  p r o s e c u t i o n  f o r  t h e  c h a r g e s  h e  h a d  a l r e a d y  b e e n  a r r e s t e d  f o r  

a n d  f o r  w h i c h  h e  h a d  a l r e a d y  m a d e  a f i r s t  a p p e a r a n c e .  T h e  

a d v e r s a r i a l  p r o c e s s  h a d  b e g u n  t o  o p e r a t e .  

111. PETITIONER H A D  I N V O K E D  HIS R I G H T  TO COUNSEL. 

A t  the time of  h i s  a r r e s t ,  P e t i t i o n e r  s p e c i f i c a l l y  e x e r c i s e d  

h i s  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  a n d  i n v o k e d  h i s  r i g h t  t o  

c o u n s e l ,  s o  t h a t  t h e  R o c k l e d g e  P o l i c e  were u n a b l e  t o  o b t a i n  any 

i n c r i m i n a t i n g  s t a t e m e n t s  f r o m  h i m .  ( R  1 2- 1 3 ,  2 4 7 ,  477- 481)  A 

r e q u e s t  f o r  c o u n s e l  m u s t  b e  s c r u p u l o u s l y  h o n o r e d .  A r i z o n a  v .  

R o b e r s o n ,  486  U.S. 6 7 5 ,  100 L.Ed .2d  7 0 4 ,  a t  7 1 4 ,  108  S.Ct. 2093 

( 1 9 8 8 ) .  B e c a u s e  P e t i t i o n e r  h a d  i n v o k e d  h i s  r i g h t  t o  c o u n s e l ,  t h e  

p o l i c e  were c o n s t i t u t i o n a l l y  b a r r e d  from i n t e r r o g a t i n g  h i m  a n y  

f u r t h e r .  E d w a r d s  v. Arizona ,  451 US 4 7 7 ,  6 8  L.Ed .2d  378, 101 

S . C t .  1880  ( 1 9 8 1 ) ;  A m e n d s .  V ,  V I ,  X I V ,  U .  S .  C o n s t .  T h e  

R o c k l e d g e  P o l i c e  d e t e c t i v e s  c o u l d  n o t  h a v e  r e s u m e d  t h e i r  d i r e c t  

a t t e m p t s  t o  i n t e r r o g a t e  P e t i t i o n e r  f o l l o w i n g  h i s  r e q u e s t  f o r  

c o u n s e l .  N e i t h e r ,  t h e  S u p r e m e  Court r u l e d  i n  M a s s i a h ,  c o u l d  t h e y  

d o  s o  i n d i r e c t l y .  

I n  t h i s  c a s e  t h e  D i s t r i c t  C o u r t  r e l i e d  s p e c i f i c a l l y  o n  
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I l l i n o i s  v .  P e r k i n s ,  495 U.S. -' 110 S.Ct. -' 110 L.Ed.2d 243  

(1990)' f o r  i t s  r e i t e r a t i o n  o f  t h e  r u l e  t h a t  " [ a l f t e r  c h a r g e s  

h a v e  b e e n  f i l e d ,  t h e  S i x t h  Amendment p r e v e n t s  t h e  g o v e r n m e n t  f r o m  

i n t e r f e r i n g  w i t h  t h e  a c c u s e d ' s  r i g h t  t o  c o u n s e l . "  ( E m p h a s i s  b y  

t h e  D i s t r i c t  C o u r t , )  I n  P e r k i n s ,  a n  u n d e r c o v e r  a g e n t  h a d  b e e n  

p l a c e d  i n  t h e  j a i l  c e l l  o f  P e r k i n s  "who was i n c a r c e r a t e d  o n  

c h a r g e s  u n r e l a t e d  t o  t h e  s u b j e c t  of  t h e  a g e n t ' s  i n v e s t i g a t i o n . "  

( E m p h a s i s  s u p p l i e d . )  Justice B r e n n a n  c o n c u r r e d  b u t  n o t e d  

s i g n i f i c a n t l y :  

A s  t h e  c a s e  comes t o  u s ,  i t  
i n v o l v e s  o n l y  t h e  q u e s t i o n  w h e t h e r  
M i r a n d a  a p p l i e s  t o  t h e  q u e s t i o n i n g  
o f  an i n c a r c e r a t e d  suspect b y  a n  
u n d e r c o v e r  a g e n t .  N o t h i n g  i n  t h e  
C o u r t ' s  o p i n i o n  s u g g e s t s  t h a t ,  h a d  
r e s p o n d e n t  p r e v i o u s l y  i n v o k e d  h i s  
F i f t h  Amendment r i g h t  t o  c o u n s e l  o r  
r i g h t  t o  s i l e n c e ,  h i s  s t a t e m e n t s  
would b e  a d m i s s i b l e .  I f  r e s p o n d e n t  
h a d  i n v o k e d  e i t h e r  r i g h t ,  t h e  
i n q u i r y  w o u l d  f o c u s  o n  w h e t h e r  h e  
s u b s e q u e n t l y  w a i v e d  t h e  p a r t i c u l a r  
r i g h t .  . . . 

I d  110 L.Ed.2d a t  253. _' ' 
P e t i t i o n e r  h a d  i n v o k e d  h i s  r i g h t  t o  c o u n s e l .  F o r  a n y  a g e n t  

o f  t h e  p o l i c e  t o  i n t e r r o g a t e  him f u r t h e r  a b o u t  t h e  same c h a r g e s  

w o u l d  r e q u i r e  t h a t  h e  i n i t i a t e  t h e  c o n v e r s a t i o n  a n d  w a i v e  his 

r i g h t s .  T h i s  d i d  n o t  h a p p e n .  T h e  t a p e s  a n d  t e s t i m o n y  a b o u t  

P e t i t i o n e r ' s  c o n v e r s a t i o n s  w i t h  M i c h a e l  V i r g i l i o  s h o u l d  h a v e  b e e n  

s u p p r e s s e d .  
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POINT I1 

THE TRIAL COURT ERRED BY LIMITING 

THE KEY WITNESS A G A I N S T  HIM BY NOT 
ALLOWING HIM TO REVEAL THE WITNESS' 
I N V O L V E M E N T  IN D R U G  T R A F F I C K I N G  
P R I O R  TO HIS ALLEGED ASSOCIATION 
WITH PETITIONER. 

PETITIONER'S CROSS-EXAMINATION OF 

Prior t o  Tom Sawyer's t a k i n g  t h e  s t a n d  a g a i n s t  Petitioner, 

t h e  t r i a l  c o u r t  g r a n t e d  t h e  State's m o t i o n  i n  l i m i n e  t o  p r e c l u d e  

a n y  q u e s t i o n i n g  on c r o s s - e x a m i n a t i o n  a b o u t  h i s  p r i o r  c o n v i c t i o n s  

I 

f o r  p o s s e s s i o n  of h e r o i n  a n d  c o c a i n e ,  w h i c h  were o b t a i n e d  i n  1 9 7 1  

a n d  f o r  w h i c h  h e  s e r v e d  t w e n t y  m o n t h s  i n  a f e d e r a l  p e n i t e n t i a r y .  

( R  2 5 6 ,  2 5 7 ,  2 5 8 ,  2 6 5 - 2 6 6 ,  2 7 1 ,  2 7 2 )  T h e  p r o s e c u t o r  a r g u e d  t h a t  

S a w y e r ' s  c o n v i c t i o n s  w e r e  t o o  " r e m o t e "  ( 1 8  y e a r s )  t o  be 

a d m i s s i b l e ;  t h a t  S a w y e r  h a d  b e c o m e  i n v o l v e d  i n  t h e  D i l a u d i d  

t r a f f i c k i n g  b u s i n e s s  t h r o u g h  h i s  a d d i c t i o n  t o  t h e  d r u g  a n d  

Petitioner's i n t r o d u c i n g  h i m  t o  t h e  e n t e r p r i s e ;  a n d  t h a t  t h e r e  

were n o  c e r t i f i e d  j u d g m e n t s  a n d  s e n t e n c e s  w i t h  w h i c h  Tom S a w y e r  

c o u l d  b e  p r o p e r l y  i m p e a c h e d .  ( R  2 5 6 ,  2 5 7 ,  2 5 8 )  Petitioner's 

c o u n s e l  p o i n t e d  o u t  t h a t  Sawyer h a d  s e r v e d  p r i s o n  t i m e  f o r  his 

c o n v i c t i o n s ,  w h i c h  i n  i t s e l f  e v i d e n c e s  t h e  f a c t  o f  c o n v i c t i o n ,  

a n d  S a w y e r  h i m s e l f  a d m i t t e d  d u r i n g  d e f e n s e  c o u n s e l ' s  p r o f f e r  t h a t  

h e  h a d  b e e n  c o n v i c t e d .  ( R  258, 259-260, 2 6 8 ,  2 6 9 )  

A p a r t y  may a t t a c k  t h e  c r e d i b i l i t y  of  a n y  witness, i n c l u d i n g  

a n  a c c u s e d ,  by e v i d e n c e  t h a t :  t h e  w i t n e s s  has b e e n  c o n v i c t e d  of a 

crime i f  t h e  cr ime w a s  p u n i s h a b l e  b y  d e a t h  o r  i m p r i s o n m e n t  i n  

e x c e s s  of  o n e  y e a r  u n d e r  t h e  l a w  u n d e r  w h i c h  h e  was c o n v i c t e d .  

s .  90 .610(1) ,  Fla.Stat. ( 1 9 8 7 ) .  S e c t i o n  9 0 . 6 1 0 ( l ) ( a )  p r o v i d e s  
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t h a t :  

E v i d e n c e  of a n y  s u c h  c o n v i c t i o n  
i s  i n a d m i s s i b l e  i n  a c i v i l  t r i a l  i f  
i t  i s  s o  remote i n  t ime  a s  t o  h a v e  
n o  b e a r i n g  on  t h e  p r e s e n t  c h a r a c t e r  
o f  t h e  w i t n e s s .  

( E m p h a s i s  s u p p l i e d . )  T h e  a l l e g e d  remoteness o f  Tom Sawyer's 

n a r c o t i c s  c o n v i c t i o n s  w a s  t h e r e f o r e  n o t  g r o u n d s  for e x c l u d i n g  t h e  

f a c t  o f  t h o s e  c o n v i c t i o n s  f r o m  t h i s  c r i m i n a l  t r i a l  a s  p a r t  o f  

P e t i t i o n e r ' s  attack o n  his t e s t i m o n y .  

R e l e v a n t  e v i d e n c e  i s  i n a d m i s s i b l e  if i t s  p r o b a t i v e  v a l u e  i s  

s u b s t a n t i a l l y  o u t w e i g h e d  b y  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e ,  

c o n f u s i o n  o f  i s s u e s ,  m i s l e a d i n g  t h e  j u r y ,  o r  n e e d l e s s  

p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  8 .  9 0 . 4 0 3 ,  F l a . S t a t .  

( 1987) .  Tom S a w y e r  w a s  t h e  p r i m a r y  w i t n e s s  a g a i n s t  P e t i t i o n e r .  

H i s  w a s  t h e  o n l y  t e s t i m o n y  l i n k i n g  P e t i t i o n e r  i n  a n y  way t o  t h e  

p h o n e  g i r l ' s "  l o c a t i o n  a t  t h e  G o l d  Key I n n  in O r l a n d o ;  h e  was '1 

t h e  o n l y  w i t n e s s  who t e s t i f i e d  t h a t  P e t i t i o n e r  was i n v o l v e d  i n  

t h e  s c h e m e  t o  p u r c h a s e  D i l a u d i d .  ( R  2 4 5 ,  2 4 6 ,  4 1 2 )  He t e s t i f i e d  

t h a t  h e  h a d  become i n v o l v e d  i n  t h e  d r u g  t r a f f i c k i n g  r i n g  t h r o u g h  

h i s  a d d i c t i o n  t o  D i l a u d i d  a n d  t h a t  h e  was i n t r o d u c e d  b y  M i c h a e l  

G i o r d a n o ,  t h e  " m a s t e r m i n d "  of  t h e  o r g a n i z a t i o n ,  t o  P e t i t i o n e r .  

( R  2 7 8 ,  2 8 5 ,  3 2 0 ,  3 2 6 )  I n  c l o s i n g  a r g u m e n t ,  t h e  p r o s e c u t o r  s a i d :  

F i n a l l y ,  y o u  n e e d  t o  c o n s i d e r  
who made  Mr. S a w y e r ,  who r e a l l y  m a d e  
M r .  S a w y e r  a w i t n e s s ?  T h e  D e f e n d a n t  
h a s  a l o t  o f  n e r v e  c o m i n g  i n  h e r e  
a n d  c a l l i n g  M r .  S a w y e r  a d r u g  
a d d i c t ,  a d r u g  d e p e n d e n t ,  a l i a r ,  a 
d o p e  d e a l e r  a n d  e v e r y t h i n g  e l s e  when 
h e  was t h e  o n e  t h a t  c a u s e d  h i m  t o  
come t h a t  way i n  t h e  f i r s t  p l ace .  
We d i d n ' t  g o  o u t  a n d  p i c k  Mr. S a w y e r  
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t o  b e  o u r  s t a r  w i t n e s s .  B e c a u s e  w e  
t h o u g h t  h e  w a s  t h e  g r e a t e s t  human  
b e i n g  t h a t :  ever  w a l k e d  t h e  f a c e  o f  
t h e  e a r t h .  

He b e c a m e  a w i t n e s s  b e c a u s e  
[ P e t i t i o n e r ]  p u t  h i m  r i g h t  i n  t h e  
m i d d l e  o f  h i s  o p e r a t i o n  a n d  p u t  him 
i n  a p o s t u r e  w h e r e  R o b e r t  -- Torn 
S a w y e r  w o u l d  know e v e r y t h i n g  a b o u t  
what [ P e t i t i o n e r ]  a n d  t h e  r e s t  o f  
t h e  g r o u p  d i d ,  

( R  531-532) ( E m p h a s i s  s u p p l i e d . )  

H e  was p r e s e n t e d ,  i n  o t h e r  words, a s  a f o r m e r  i n n o c e n t  who 

w a s  l u r e d  i n t o  d e a l i n g  i n  d r u g s  b y  P e t i t i o n e r .  

In Howard v .  S t a t e ,  397 S o . 2 d  997 ( F l a .  4 t h  DCA 1981), t h e  

D i s t r i c t  C o u r t  a f f i r m e d  c o n v i c t i o n s  f o r  b a t t e r y  o n  a l a w  

e n f o r c e m e n t  o f f i c e r  a n d  r e s i s t i n g  a n  o f f i c e r  w i t h  v i o l e n c e  where 

t h e  d e f e n d a n t  h a d  c a l l e d  a w i t n e s s  w h o s e  c r i m i n a l  r e c o r d  i n c l u d e d  

a c o n v i c t i o n  f o r  o b s t r u c t i n g  justice. The  S t a t e  was p e r m i t t e d  by  

t h e  trial j u d g e  t o  b r i n g  o u t  t h e  nature of t h e  conviction, and 

t h e  D i s t r i c t  C o u r t  r u l e d  t h a t  t h i s  was p r o p e r  u n d e r  t h e  

c i r c u m s t a n c e s :  

T h e  t e s t i m o n y  a n d  r e c o r d  o f  
c o n v i c t i o n  o b j e c t e d  t o  by  a p p e l l a n t  
were i n t r o d u c e d  t o  s h o w  t h a t  t h e  
w i t n e s s ,  G r e e n ,  h a d  a b i a s  o r  
p r e j u d i c e  a g a i n s t  l a w  enforcement 
p e r s o n n e l .  T o  s h o w  b i a s  i t  i s  
o b v i o u s l y  n e c e s s a r y  t o  s h o w  t h e  
n a t u r e  o f  t h e  a c t s  b y  t h e  w i t n e s s  
w h i c h  e v i d e n c e  s u c h  b i a s .  T o  do 
t h i s  i t  i s  n e c e s s a r y  t o  s h o w  and 
e x p l a i n  t h e  n a t u r e  of  t h e  cr ime o f  
w h i c h  t h e  witness was c o n v i c t e d .  
T h u s  w e  agree w i t h  t h e  trial c o u r t ' s  
c o n c l u s i o n  t h a t  c o n v i c t i o n  o f  a 
s p e c i f i e d  cr ime may b e  i n t r o d u c e d  t o  
show b i a s  of  a w i t n e s s .  
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- *  I d  ' 3 9 7  S o , 2 d  a t  998. ( E m p h a s i s  i n  o r i g i n a l . )  T h e  D i s t r i c t  

C o u r t  c i t e d  t h e  p r o v i s i o n  o f  S e c t i o n  90.610(3) w h i c h  p r o v i d e s  

t h a t  t h e  u s e  of  c r i m i n a l  c o n v i c t i o n s  a s  i m p e a c h m e n t  s h o u l d  n o t  b e  

l i m i t e d  w h e r e  t h e y  a r e  b e i n g  u t i l i z e d  u n d e r  S e c t i o n s  9 0 . 4 0 4  o r  

9 0 . 6 0 8 .  S e c t i o n  9 0 . 4 0 4 ( 2 ) ( a )  a l l o w s  a n  o p p o s i n g  p a r t y  t o  p r e s e n t  

e v i d e n c e  of  o t h e r  c r imes ,  w r o n g s  o r  a c t  when relevant t o  p r o v e  a 

ma te r i a l  f a c t  s u c h  a s  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  

p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  o f  m i s t a k e  o r  a c c i d e n t .  

I n  S t r i c k l a n d  v .  S t a t e ,  498 So .2d  1351 ( F l a .  1st DCA 1986) ,  

t h e  D i s t r i c t  C o u r t  a f f i r m e d  a n o t h e r  i n s t a n c e  of t h e  S t a t e ' s  b e i n g  

a l l o w e d  t o  do what t h e  d e f e n s e  s o u g h t  to d o  i n  this case:  e l i c i t  

t h e  n a t u r e  o f  t h e  o t h e r  s i d e ' s  c h i e f  w i t n e s s '  p r i o r  c o n v i c t i o n s .  

I n  S t r i c k l a n d ,  t h e  D i s t r i c t  C o u r t  h e l d  t h a t .  t h e  S t a t e  h a d  a r i g h t  

t o  i m p e a c h  t h e  d e f e n s e ' s  c h i e f  w i t n e s s ,  who h a d  e n t e r e d  a n o l o  

c o n t e n d e r e  p l e a  t o  t r e s p a s s ,  s t a t i n g :  

For p u r p o s e s  o f  d i s c r e d i t i n g  a 
witness, a w i d e  r a n g e  o f  c r o s s -  
e x a m i n a t i o n  i s  p e r m i t t e d  as  t h i s  i s  
t h e  t r a d i t i o n a l  a n d  c o n s t i t u t i o n a l l y  
g u a r a n t e e d  m e t h o d  o f  e x p o s i n g  
p o s s i b l e  b i a s e s ,  p r e j u d i c e s  a n d  
u l t e r i o r  m o t i v e s  o f  a w i t n e s s  a s  
t h e y  m a y  r e l a t e  t o  t h e  i s s u e  o r  
p e r s o n a l i t i e s  i n  t h e  case  a t  h a n d .  
b a v i s  v .  Alaska, 415 U.S. 308, 316, 
9 4  S . C t ,  1105, 1110, 39 L.Ed.2d 3 4 7  
( 1 9 7 4 ) ;  N e l s o n  v .  S t a t e ,  9 9  F l a .  
1 0 3 2 ,  1 2 8  So.  1 (1930).  T h e  v i t a l  
i m p o r t a n c e  o f  f u l l  a n d  s e a r c h i n q  
c r o s s - e x a m i n a t i o n  i s  e v e n  c l e a r e r  
w h e n ,  a s  h e r e ,  t h e  p r o s e c u t i o n ' s  
c a s e  s t a n d s  o r  f a l l s  o n  t h e  jury's 
assessment of  t h e  c r e d i b i l i t y  o f  t h e  
key witnesses. Wooten  v .  S t a t e ,  464 
S o . 2 d  6 4 0  ( F l a .  3 d  D C A  1 9 8 5 ) .  
M o r e o v e r ,  t h e  a d m i s s i o n  o r  r e j e c t i o n  
o f  i m p e a c h i n g  t e s t i m o n y  i s  w i t h i n  
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t h e  s o u n d  d i s c r e t i o n  o f  t h e  t r i a l  
c o u r t .  W i n n e r  v .  S h a r p ,  43 S o . 2 d  
6 3 4  (Fla. 1949) .  

_' I d  ' 498 So.2d a t  1352. ( E m p h a s i s  s u p p l i e d . )  

Tom S a w y e r ' s  p a s t  h i s t o r y  o f  d r u g  d e a l i n g  a n d  t i m e  s p e n t  i n  

p r i s o n  w o u l d  b e  h i g h l y  r e l e v a n t  t o  p r o v e  h i s  m o t i v e  t o  t e s t i f y  

against P e t i t i o n e r  i n  o r d e r  t o  a v o i d  r e t u r n i n g  t o  p r i s o n  a n d  t o  

n e g a t e  t h e  i m p r e s s i o n  on t h e  j u r y  t h a t  h e  was a newcomer t o  t h e  

d r u g  s c e n e .  I f  t h e  S t a t e  i s  p e r m i t t e d  t o  e l i c i t  d e t a i l s  of  a 

d e f e n s e  w i t n e s s '  p r i o r  c o n v i c t i o n s  because t h e  c a s e  "stands o r  

f a l l s  o n  t h e  j u r y ' s  a s s e s s m e n t  o f  t h e  c r e d i b i l i t y  o f  k e y  

w i t n e s s e s , "  t h e n  s u r e l y  a c r i m i n a l  d e f e n d a n t  i s  e n t i t l e d  t o  t h e  

same r i g h t  o f  c o n f r o n t a t i o n  w h e r e  t h e  S t a t e ' s  c a s e  h i n g e s  m a i n l y  

o n  t h e  t e s t i m o n y  o f  a f o r m e r  c o - d e f e n d a n t  who h a d  been " i n  t h e  

b u s i n e s s ' '  l o n g  b e f o r e  P e t i t i o n e r  whom h e  a t  t r i a l  was a l l o w e d  t o  

b l a m e  f o r  h i s  i n v o l v e m e n t  i n  a d r u g  r i n g .  

I n  t h i s  case t h e  D i s t r i c t  C o u r t  held t h a t  t h e  t r i a l  c o u r t  

c o r r e c t l y  g r a n t e d  t h e  State's m o t i o n  - i n  l i m i n e  on t h e  g r o u n d  t h a t  

d e f e n s e  c o u n s e l  d i d  n o t  h a v e  a c e r t i f i e d  c o p y  o f  t h e  j u d g m e n t s ,  

s t a t i n g :  

The  a t t o r n e y  who s e e k s  t o  i n t r o d u c e  
e v i d e n c e  o f  a p r i o r  c o n v i c t i o n  
s h o u l d  h a v e  k n o w l e d g e  o f  t h e  p r i o r  
c o n v i c t i o n  a n d  s h o u l d  p o s s e s s  a 
c e r t i f i e d  c o p y  o f  t h e  j u d g m e n t  o f  - .  

c o n v i c t i o n .  K i n g  v .  -S ta t :@,  4 3 1  
S o . 2 d  2 7 2  ( F l a .  5 t h  D C A  1 9 8 3 ) ;  
Cummings v. S t a t e ,  412 So.2d 436  
(Fla. 4 t h  D C A  1982 ) .  W h i l e  d e f e n s e  
c o u n s e l  a r g u e d  t h a t  n e i t h e r  h e  n o r  
t h e  s t a t e  a t t o r n e y  c o u l d  o b t a i n  a 
c o p y  o f  t h e  f e d e r a l  c o n v i c t i o n ,  w e  
a r e  u n w i l l i n g  t o  r e l a x  t h e  CumminEs 
rule and s u b s t i t u t e  f o r  i t  a r u l e  
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e x c u s i n g  c e r t i f i e d  c o p i e s  o f  f e d e r a l  
c o n v i c t i o n s  b e c a u s e  t h e y  may b e  
d i f f i c u l t  t o  o b t a i n .  

P e o p l e s  v .  State, 576 So .2d  S o , 2 d  783, 789 ( F l a .  5 t h  DCA 1 9 9 1 ) .  

T h e  e n t i r e t y  of t h e  rule s t a t e d  i n  Cummings ,  h o w e v e r ,  i s :  

. . . Q u e s t i o n s  r e g a r d i n g  p a s t  
c o n v i c t i o n s  s h o u l d  n o t  b e  asked 
u n l e s s  t h e  p r o s e c u t o r  has knowledge 
t h a t  t h e  w i t n e s s  h a s  b e e n  c o n v i c t e d  
o f  a c r ime  a n d  h a s  t h e  e v i d e n c e  
n e c e s s a r y  f o r  i m p e a c h m e n t  if t h e  
w i t n e s s  fails t o  a d m i t  t h e  number  o f  
c o n v i c t i o n s  of  s u c h  crimes. . . . 

_- I d  ' 412 S o . 2 d  a t  4 3 9 .  ( E m p h a s i s  s u p p l i e d . )  

T h e  F i f t h  D i s t r i c t  C o u r t  a l s o  d e c l i n e d  t o  a p p l y  A l v a r e z  v .  

S t a t e  467 So.2d 455 ( F l a .  3d DCA 1985) ,  r e v .  d e n i e d ,  476 So.2d  -' - 
675 ( F l a .  1 9 8 5 ) ,  w h e r e i n  e v i d e n c e  of  a Cuban  f e l o n y  c o n v i c t i o n  

s h o u l d  h a v e  b e e n  a d m i t t e d  e v e n  t h o u g h  c o p i e s  o f  t h e  j u d g m e n t  were 

n o t  a v a i l a b l e  " s i n c e ,  i t  i s  h o p e d ,  r e c o r d s  o f  t h e  U n i t e d  S t a t e s  

h a v e  n o t  r e a c h e d  t h e  d e g r e e  o f  i n a c c e s s i b i l i t y  a s  h a v e  Cuban  

r e c o r d s . "  P e o p l e s  v .  S t a t e ,  576 So.2d a t  7 8 9 .  A r e a d i n g  o f  

Alvarez s h o w s  that t h e  p r o c e d u r e  p r e s c r i b e d  i n  t h a t  case  was 

f o l l o w e d  a t  Petitioner's t r i a l :  

. . T h e  w i tnes ses  c o u l d  h a v e  b e e n  
q u e s t i o n e d  o u t s i d e  o f  t h e  j u r y ' s  
p r e s e n c e  t o  d e t e r m i n e  w h e t h e r  t h e y  
h a d  b e e n  c o n v i c t e d  of  crimes i n  Cuba  
a n d  w h e t h e r  t h o s e  c r i m e s ,  i f  
c o m m i t t e d  i n  F l o r i d a ,  w o u l d  b e  
c o n s i d e r e d  f e l o n i e s  u n d e r  o u r  l aws .  
I f ,  t h e n ,  t h e  w i t n e s s  a d m i t t e d  t o  a 
p r i o r  c o n v i c t i o n  u s a b l e  f o r  
i m p e a c h m e n t ,  t h e  w i t n e s s  c o u l d  h a v e  
b e e n  a s k e d  a b o u t  i t s  e x i s t e n c e  i n  
t h e  jury's p r e s e n c e .  

_ *  Id ' 467 So.2d a t  4 5 7 .  ( E m p h a s i s  s u p p l i e d . )  T h e  p u r p o s e  o f  t h e  
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r u l e  r e q u i r i n g  t h a t  c o u n s e l  h a v e  c e r t i f i e d  c o p i e s  o f  c o n v i c t i o n s  

i n  o r d e r  t o  i m p e a c h  i s ,  a s  s t a t e d  i n  A l v a r e z ,  t o  "merely [ a s s u r e ]  

t h a t  he w i l l  n o t  a s k  q u e s t i o n s  w h i c h  s u g g e s t  a c e r t a i n  s e t  o f  

f a c t s  i n  t h e  a b s e n c e  o f  a good  f a i t h  b e l i e f  t h a t  t h o s e  f a c t s  a r e  

t r u e .  " 

T h e  r e c o r d  i n  t h i s  c a s e  a m p l y  d e m o n s t r a t e s  t h a t  defense 

c o u n s e l  p o s s e s s e d  a good faith b e l i e f  t h a t  t h e  p r i o r  c o n v i c t i o n s  

e x i s t e d .  T h e  S t a t e  d i d  n o t  c h a l l e n g e  t h e  e x i s t e n c e  o f  t h e  

w i t n e s s '  p r i o r  c o n v i c t i o n s  b u t  o n l y  c o m p l a i n e d  t h a t  d e f e n s e  

c o u n s e l  d i d  n o t  p o s s e s s  a c e r t i f i e d  c o p y  t h e r e o f  a n d  t h e  w i t n e s s  

a d m i t t e d  u n d e r  o a t h  a n d  on p r o f f e r  o u t s i d e  t h e  j u r y ' s  p r e s e n c e  

t h a t  h e  h a d  b e e n  c o n v i c t e d  o f  p o s s e s s i n g  h e r o i n  a n d  m a r i j u a n a  

u p o n  h i s  p l e a  of  g u i l t y  a n d  t h a t  h e  h a d  s p e n t  t w e n t y  m o n t h s  i n  

a p r i s o n  t h e r e f o r .  T h e  w i t n e s s '  a d m i s s i o n  t o  t h e  c o n v i c t i o n s  

o b v i a t e s  t h e  n e c e s s i t y  f o r  d o c u m e n t a r y  v e r i f i c a t i o n ,  i .  e . ,  

C u m m i n g s  h o l d s  t h a t  d o c u m e n t a r y  e v i d e n c e  i s  n e c e s s a r y  f o r  

i m p e a c h i n g  a w i t n e s s  a n  h i s  p r i o r  c o n v i c t i o n s  o n l y  i f  t h e  w i t n e s s  

f a i l s  t o  a d m i t  t h e  number  o f  c o n v i c t i o n s  o f  s u c h  c r i m e s .  T h e  

w i t n e s s  b e i n g  q u e s t i o n e d  i n  Cummings a n d  K i n g ,  m o r e o v e r ,  w a s  t h e  

d e f e n d a n t  i n  e a c h  case  a g a i n s t  whom t h e  S t a t e  c o u l d  n o t  p r o d u c e  

evidence o f  p r i o r  c o n v i c t i o n s .  I n  t h i s  case, i t  is a g o v e r n m e n t -  

s p o n s o r e d  w i t n e s s ,  whose own t e s t i m o n y  a n d  a d m i s s i o n  p r o v i d e d  t h e  

necessary e v i d e n c e  o f  h i s  p r i o r  record. 

P e t i t i o n e r  was d e n i e d  h i s  r i g h t  t o  c o n f r o n t  h i s  c h i e f  

a c c u s e r  w i t h  h i g h l y  r e l e v a n t  e v i d e n c e  o f  t h e  w i t n e s s '  l e s s - t h a n -  

p r i s t i n e  b a c k g r o u n d .  He i s  e n t i t l e d  t o  a new t r i a l .  A r t .  I s s .  

9 a n d  1 6 ,  F l a .  C o n s t . ;  Amends. V I  a n d  X I V ,  U .  S .  C o n s t .  
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C O N C L U S I O N  

F o r  t h e  reasons e x p r e s s e d  h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  

requests t h a t  t h i s  H o n o r a b l e  C o u r t  r e v e r s e  t h e  District C o u r t ' s  

d e c i s i o n  i n  t h i s  case a n d  remand t h i s  c a u s e  t o  t h e  t r i a l  court 

f o r  a new t r i a l .  

Respectfully submitted, 

JAMES B .  G I B S O N ,  P U B L I C  DEFENDER 
SEVEJTH J U D I C I A L  CIRCUIT 
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