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STATEMENT OF THE CASE AND OF THE FACTS 

A summary of the proceedings is set forth in the report of the 

referee filed with this court on or about November 12, 1992. 

Petitioner hereby adopts the summary of proceedings set forth in the 

report as Petitioner's Statement of the Case and of the Facts. 

In addition to the pleadings attached to the referee's report 

and filed with this court, Respondents filed a "Petition for Review 

of Interlcutory (sic) Rulings of the Referee" on or about May 20, 

1992. 

entered up to that point. 

brief, therefore, The Florida Bar was not able to file a response. 

The Petition for Review is still pending. 

The Petition sought review of the rulings of the referee 

The Petition was not accompanied by a 

SUMMARY OF THE ARGUMENT 

Article V, section 15 of the Florida Constitution gives this 

court inherent authority to regulate the unlicensed practice of law. 

This court therefore has jurisdiction to hear this case and adopt the 

report of the referee. The fact that the State Attorney a l s o  has the 

authority to bring a criminal action f o r  engaging in the unlicensed 

practice of law does not relieve this court of jurisdiction, nor does 

the order of recusal of the first referee. 

The findings of the referee are supported by the evidence and 

Respondents have failed to show that the findings are clearly 

erroneous or wholly lacking in evidentiary support. There is 

therefore sufficient basis upon which to approve the referee's report. 



I Finally, the Respondents do not have the authority to practice 

~ 

law and were not granted this authority by this court. Unless and 

until Respondents are duly licensed to practice law in Florida, they 

should be enjoined from doing so. 

ARGUMENT 

I. THIS COURT HAS JURISDICTION TO REGULATE 
THE UNLICENSED PRACTICE OF LAW. 

For the most part Respondents' "Objection to Referee Judge 

Hello Gomez's Report and Recommendations to the Supreme Court of 

Florida in Reference to the Above-Styled Action" (hereinafter 

"Objections") is nothing more than unsupported allegations of 

conspiracy and violation of constitutional rights. However, in 

several paragraphs in their Objections , Respondents argue that this 
Court does not have jurisdiction to regulate the unlicensed practice 

of law. The arguments have no basis in law and are totally without 

merit. 

The fact that this court has jurisdiction to regulate the 

unlicensed practice of law is clearly set forth in case law. In 

State ex rel. The Florida Bar v. Sperry, 140 So. 2d 587 (Fla. 

1962), rev'd on other qrounds, 3 7 3  U.S. 379 (1962) this court was 

faced with the question of whether it had this authority. 

this court, 

As held by 

[tlhe question then is whether the authority 
imposed in Section 23, Article V, also carries 
with it the power to prevent the practice of 
law by those who are not admitted to the practice. 
We think that it must and it does for if it does 
not the express power to control admissions would 
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be meaningless. 

* * *  

It would indeed be an anomaly if the power of the 
courts to protect the public from the improper or 
unlawful practice of law were limited to licensed 
attorneys and did not extend or apply to incompetent 
and unqualified laymen and lay agencies. Such a 
limitation of the power of the courts would reduce 
the legal profession to an unskilled vocation, 
destroy the usefulness of licensed attorneys, as 
officers of the courts, and substantially impair and 
disrupt the orderly and effective administration of 
justice by the judicial department of the government; 
and this the law will not recognize or permit. 

The express power contained in our state constitution 
makes unnecessary any discussion of the inherent 
power of the courts to regulate the practice of law 
and those who engage in it. 

140 So. 2d 588-589. The holding of Sperry was affirmed by this 

court in The Florida Bar v. Moses, 380 So. 2d 412, 417 (Fla. 1980) 

wherein it was held that "[ilnherent in our supervisory power is the 

authority to prohibit the unauthorized practice of law. I' (Emphasis 0 
in original.) 

The rules under which Petitioner brought the action against 

Respondents also set forth this court's jurisdiction. Rule 10-l.l(a) 

of the Rules Regulating The Florida Bar (renumbered Rule 10-1.1) 

states "[plursuant to the provisions of article V, section 15, of 

the Florida Constitution, the Supreme Court of Florida has inherent 

jurisdiction to prohibit the unlicensed practice of law." Clearly, 

this court has jurisdiction to regulate the unlicensed practice of 

law. 

A second component of Respondents' jurisdictional argument is 

that this court lacks jurisdiction because the jurisdiction to 

prohibit the unlicensed practice of law rests with the Executive 
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Branch under the State Attorney pursuant to Florida Statute S454.23. 

Respondents' Objections, pp. 1-2. The reverse of this argument was 

before the Circuit Court of the Eleventh Judicial Circuit sitting in 

its appellate capacity in State v. Neiman, Case No. 91-200 AC 

(March 20, 1992) and was rejected. (For the convenience of the 

court, a copy of the opinion is attached hereto in Appendix A , )  In 

Neiman the defendant argued that the State Attorney did not have 

jurisdiction to prosecute him for the unlicensed practice of law as 

that jurisdiction lay exclusively with The Florida Bar and this 

court. In finding that both the State Attorney and The Florida Bar 

have jurisdiction in matters involving the unlicensed practice of 

law, the court held that "while the rule provides that the 

jurisdiction of the Florida Supreme Court to prohibit the unlicensed 

practice of law is inherent, it does not provide that such 

jurisdiction is exclusive. It (Emphasis in original. ) Similarly, 

the fact that the State Attorney has jurisdiction to prosecute the 

misdemeanor of unlicensed practice of law does not preclude 

jurisdiction resting in this court as well. 

- 
0 

Respondents' final jurisdictional argument is based on the 

order of recusal entered by Judge Mitcham on July 6, 1992. The order 

states in full: 

ORDER OF RECUSAL 

The Court hereby disqualifies itself from making 
further rulings and/or making any further recommendations 
for the following reasons: 

of the Thirteenth Judicial Circuit, have been sued by 
the Respondents in the United States District Court, 
Middle District of Florida. 

1. This judge along with fifteen (15) other judges 
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Respondents maintain that because the order says "The Court," Judge 

Mitcham relinquished the jurisdiction of the Supreme Court of Florida 

and any other court over this case. Nothing could be further from 

the truth. The order merely recuses the referee from hearing the 

case. "A recusal . . . ends the judge's power to take part in the 
disposition of the case." State ex rel. Cobb v. Bailey, 349 So. 2d 

849 (Fla. 1st DCA 1977). Jurisdiction is not recused nor does the 

referee have the authority to "recuse" jurisdiction or dismiss a case 

through an order of recusal. This fact was recognized by this court 

in its subsequent order appointing Judge Gomez to act as referee. 

Had jurisdiction been "recused," such an order would not have been 

entered. Clearly, this court has jurisdiction to proceed in this 

matter and approve the recommendations set forth in the report of the 

referee. 

11. THE EVIDENCE SUPPORTS THE FINDINGS 
AND RECOMMENDATIONS OF THE REFEREE. 

Nowhere in their Objections do Respondents deny that they 

engaged in the unlicensed practice of law nor do they deny that their 

actions caused public harm. Instead, Respondents argue that 

Petitioner failed to show unlicensed practice of law because 

Petitioner only showed public harm and public harm is not relevant to 

the unlicensed practice of law. This argument is without merit. 

As found by the referee, Respondent Daniel E. Schramek operates 

Schramek & Associates and the L.A.W. Clinic, Inc. The Respondents' 

business is that of providing legal services to the public. The term 
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of art currently being used to describe the business is "legal 

technician. I' 

The activities of Respondents are governed by this court's 

ruling in The Florida Bar v. Brumbauqh, 355 So. 2d 1186 (Fla. 

1978). Brumbauqh holds that nonlawyers 

may sell printed material purporting to explain legal 
practice and procedure to the public in general and . . . 
may sell sample legal forms. . . . Further, we hold that 
it is not improper for [the nonlawyer] to engage in a 
secretarial service, typing such forms for . . . clients, 
provided that [the nonlawyer] only copy the information 
given . . . in writing by [the] clients. However, [the 
nonlawyer] must not, in conjunction with [the] business, 
engage in advising clients as to the various remedies 
available to them, or otherwise assist them in preparing 
those forms. . . . More specifically, [the nonlawyer] 
may not make inquiries nor answer questions from . . . 
clients as to the particular forms which might be necessary, 
how best to fill out such forms, where to properly file 
such forms, and how to present necessary evidence at the 
court hearing. . . . While [the nonlawyer] may legally 
sell forms . . . and type up instruments which have been 
completed by clients, [the nonlawyer] must not engage in 
personal legal assistance . . . including the correction 
of errors and omissions. 

355 So. 2d at 1194. See also The Florida Bar v. Furman, 376 So. 2d 

378 (Fla. 1979) and The Florida Bar v. Furman, 451 So. 2d 808 (Fla. 

1984). It is not only in the filling out of forms where the 

nonlawyer may engage in the unlicensed practice of law, a nonlawyer 

also engages in the unlicensed practice of law if the nonlawyer holds 

himself or herself out in such a way as to cause the client to place 

some reliance on the nonlawyer to properly prepare the forms. 

Brumbauqh, 355 So. 2d at 1193-1194. 

Brumbaugh has been somewhat modified by the adoption of Rule 

10-l.l(b) of the Rules Regulating The Florida Bar (renumbered 

10-2.1(b)). Rule 10-l.l(b) provides that "for purposes of this 

chapter, it shall not constitute the unlicensed practice of law for 
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nonlawyers to engage in limited oral communications to assist a 

person in the completion of a legal form approved by the Supreme 

Court of Florida. Oral communications by nonlawyers are restricted 

to those communications reasonably necessary to elicit factual 

information to complete the form and inform the person how to file 

the form." As found by the referee, this rule is not applicable in 

this case as Supreme Court Approved Forms were not in existence at 

the time of the conduct forming the basis of the Petition against 

Respondents and the forms used by Respondents are not included in the 

forms later approved by this court. Respondents' conduct is 

therefore governed by Brumbauqh. 

In applying the case law it is clear that Respondents engaged 

in the unlicensed practice of law. As found by the referee, 

Respondents "gave legal advice to Charles Shannon including the 

effect of Section 61.30, Florida Statutes, Child Support Guidelines; 

what Mr. Shannon should give the judge, what Mr. Shannon should and 

should not say to the judge, and what Mr. Shannon's appellate rights 

were." Report of Referee, p. 5. Further, Respondents "drafted a 

Motion for Modification of Final Judgment of Dissolution of Marriage 

and Motion for Non-Jury Trial . . . all based on verbal 
communications with Charles Shannon." Id. at p. 6 .  These findings 

are based on the testimony of Charles Shannon and show that 

Respondents violated Brumbaugh and engaged in the unlicensed 

practice of law. 

The referee also found that Respondents "gave legal advice to 

Mary B. Muckler regarding the effects of a living trust, and prepared 

for Mary B. Muckler a living trust and quit claim deed . . . ' I  Report 
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of Referee, p. 7 This finding is based on Respondents' Amended 

Answer to Show Cause and shows that Respondents violated Brumbauqh 

and engaged in the unlicensed practice of law. See also The Florida 

Bar Re: Advisory Opinion - Nonlawyer Preparation of Livinq Trusts, 

No. 78,358 (Fla. Dec. 24, 1992) (not yet reported). 

The referee also found that Respondents "gave legal advice in 

connection with The Violet C. Gillespie Living Trust" and Respondents 

"prepared a quit claim deed . . . which was ineffective in 
transferring the title of the condominium into the living trust." 

Report of Referee, p. 9. This finding is based on the testimony and 

exhibits received at the hearing and shows that Respondents violated 

Brumbauqh and engaged in the unlicensed practice of law. See also 

The Florida Bar Re: Advisory Opinion - Nonlawyer Preparation of 

Livinq Trusts, No. 78,358 (Fla. Dec. 24, 1992) (not yet reported). 

Not only is it clear that Respondents engaged in the unlicensed 

practice of law, it is also clear that Respondents' actions caused 

public harm. See Report of Referee pp. 5-10, 12. Respondents argue 

that "the issues of potential harm to the public are not relevant to 

the unlicensed practice of law . . . ' I  Respondents' Objections, p. 5 .  

While Petitioner feels that public harm should not always be a 

necessary component in the area of unlicensed practice of law, it is 

v. Brumbauqh, 355 So. 2d 1186, 1192 

whether a particular act constitutes 

goal is the protection of the public 

an element which this c o u r t  looks for. As held in The Florida Bar 

Fla. 1978) "[i]n determining 

the practice of law, our primary 

'I Therefore, public harm is 

relevant and rather than defeating the referee's finding of 
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unlicensed practice of law, the finding of public harm caused by 

Respondents supports it. 

Finally, Respondents argue that the testimony at the hearing 

was from attorneys who were biased and prejudiced against 

Respondents. Respondents ignore the fact that a former customer, 

Charles Shannon, and a former business associate, Richard Campbell, 

testified. Moreover, as Respondents chose not to remain at the 

hearing, Respondents are unable to judge the credibility of the 

witnesses. 

On the other hand, the referee was at the entire hearing and 

was able to judge the witnesses and their testimony. The credibility 

of witnesses and the weight to be given their testimony is a question 

f o r  the trial court. Marsh v. Marsh, 419 So. 2d 629 (Fla. 1982). 

On appeal, "this court is not entitled to substitute its judgment for 

that of the trial court on questions of fact, likewise the 0 
credibility of the witnesses as well as the weight to be given the 

evidence by the trial court." Goldfarb v. Robertson, 82 So. 2d 

504, 506 (Fla. 1955). Consequently, any perceived bias will not act 

as a basis to reject the findings of the referee. 

As shown above, the evidence supports the findings and 

recommendations of the referee. "This Court will not reverse the 

findings of a referee unless the findings are clearly erroneous or 

wholly lacking in evidentiary support.tt The Florida Bar v. 

Consolidated Business and Legal Forms, Inc., 386 So. 2d 797, 801 

(Fla. 1980). As such is not the case here, the findings and 

recommendations should be adopted by this court. 
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111. THE FLORIDA BAR V. MARINA DOES NOT 
GIVE RESPONDENTS OR ANY OTHER NONLAWYER 
THE RIGHT TO PRACTICE LAW. 

In their conclusion, Respondents bring up an incongruity they 

feel was created by this court's interlocutory rulings in The 
Florida Bar v. Marina Securities & Marina Trust Services, Inc., 591 

So. 26 185 (Fla. 1991) (Case No. 77,375) (hereinafter "Marina") and 

the present action. Respondents argue that in Marina and the 

present action this Court allowed Daniel E. Schramek to represent two 

corporations. Respondents argue that Mr. Schramek's 

representation of the corporations could cause more harm than the 

unlawful activities which formed the basis of Petitioner's 

complaint. While Petitioner does not necessarily disagree with this 

statement, this fact does not remove the other activities from the 

unlicensed practice of law. 

Moreover, Marina does not give Mr. Schramek or any other 

nonlawyer the right to practice law or represent a third party or 

corporation in court. It is clear that in order to represent a third 

party in court one must be a member in good standing of The Florida 

Bar or admitted pro hac vice. State ex rel. The Florida Bar v. 

'The parties in the present action are Daniel E. Schramek 
individually and doing business as Schramek & Associates and The 
L.A.W. Clinic, Inc .  Through the course of this litigation Mr. 
Schramek has represented himself, Schramek & Associates and The 
L.A.W. Clinic, Inc. Although Mr. Schramek's representation of the 
other parties was improper, Petitioner chose not to object. 
Petitioner does not acquiesce in Mr. Schramek's conduct nor does 
Petitioner believe that Mr. Schramek's actions are allowed by the 
case law. In fact, Petitioner strongly believes to the contrary. 

0 
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Sperry, 140 So. 2d 587 (Fla. 1962), rev'd on other qrounds, 3 7 3  

U.S. 379 (1963); Gelkop v. Gelkop, 384 So. 26 195 (Fla. 3d DCA 

1980); Rule 2.060, Fla. R. Jud. Admin. It is also clear that a 

Corporation may not appear pro se but must appear in court through a 

licensed attorney. Szteinbaum v .  Kaes Inversiones y Valores, 476 

So. 2d 247, 248 (Fla. 3d D.C.A. 1985); Nicholson Supply Co. v.  First 

Federal Savinqs & Loan Ass'n., 184 So. 2d 438 (Fla. 2d D.C.A. 

1966). Although the law is clear and has not been changed, 

Mr. Schramek attempts to rely on an interlocutory order of this court 

in Marina f o r  the proposition that a nonlawyer may represent a 

corporation and a third party in court. A brief history of the 

Marina litigation will show that reliance on the orders in Marina 

is misplaced and does not establish any precedent which would allow 
3 nonlawyer representation. a On or about February 11, 1991 The Florida Bar filed a Petition 

Against Unlicensed Practice of Law against Marina. The Petition 

alleged that Marina was engaged in the unlicensed practice of law by 

preparing living trusts for third parties. In response, an answer 

and several motions were filed by Mr. Schramek on behalf of Marina. 

Apparently, Mr. Schramek had a business arrangement with Marina 

wherein Mr. Schramek received a fee for preparing the trusts. As Mr. 

'The only exception to this r u l e  is in Small Claims Court where 
a corporation may be represented by an officer of the corporation or 
an employee authorized by an officer of the corporation. SCR 7 .050 .  

pleadings filed in the Marina case. 
30n July 24, 1992, the referee took judicial notice of the 
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Schramek was not named as a party, The Florida Bar moved to strike 

the pleadings filed by Mr. Schramek and to disqualify him from 

appearing in the action. Several other motions were filed and on or 

about May 30, 1991 this court entered an order denying all pending 

motions. As to the Motion to Disqualify, the order reads as 

follows: "Petitioner's motion to disqualify Daniel E. Schramek from 

appearing in this matter is denied." 

In response to the court's order, The Florida Bar filed a 

Motion f o r  Clarification on or about June 3, 1991 asking this court 

whether it was allowing Mr. Schramek to appear to represent his own 

interests or the interests of Marina. This court entered the 

following order on July 2, 1991: "Petitioner's Motion for 

Clarification is hereby denied." Marina then contacted counsel for 

The Florida Bar and, without the participation of Mr. Schramek, a 

stipulation was entered into which enjoined Marina from engaging in 

the unlicensed practice of law. 

court on October 24, 1991. Marina, 591 So. 2d 185 (Fla. 1991). 

The stipulation was approved by this 

Prior to the final order, The Florida Bar filed a Motion for 

Reconsideration of this court's denial of the Motion for 

Clarification. 

Schramek and several individuals were using the Marina orders to 

represent corporations or third parties in court. On August 30, 1991 

this court entered the following order: "Petitioner's Motion For 

Reconsideration of this Court's Denial of Petitioner's Motion f o r  

Clarification filed on June 3 ,  1991 is denied." 

The Motion was based on the discovery that Mr. 

Mr. Schramek has interpreted the above orders as allowing a 

corporation or third party to be represented by a nonlawyer. As 

-12- 



stated in Respondents' Answer to Show Cause filed with this court 

June 20, 1991, !'A corporation CAN be represented in the Supreme Court 

of Florida by any person and DOES NOT have to be represented by a 

licensed attorney, see . . . Marina." (For the convenience of the 

court, a copy of all of the pleadings of record cited in Petitioner's 

brief are attached hereto in the Appendix. This pleading is attached 

in Appendix B.) Respondents' Motion for Clarification and Motion to 

Issue Order Authorizing Daniel E. Schramek to Practice Law Before 

this Court states that "Daniel E. Schramek has been authorized to 

practice law, in the same capacity as a licensed attorney without 

restrictions or limitations, before this Court pursuant to . . . 
Marina. 'I (See Appendix C. ) 

Mr. Schramek then takes the orders one step further. According 

to Ms. Schramek, the decisions in Marina not only "inferred that 

[he] could represent a corporation before the Supreme Court in the 

same capacity as a licensed attorney . . . [but] . . . also inferred 
that [Mr. Schramek] could represent anyone else in any other court in 

the state, without limitations or restrictions and in the same 

capacity as a licensed attorney." (See article written by Mr. 

Schramek attached to Petitioner's Memorandum in Support of 

Petitioner's Motion to Strike Notice of Appearance of Susan L. Mokdad 

as Co-Representative attached hereto in Appendix D.) ' Ms. 

0 

41n Respondents' view this inference comes from the definition 
of "person" found in Florida Statute 8542.17(3) which includes 
"corporation". (See Respondents' Memorandum attached hereto in 
Appendix E.) Florida Statute §542.17(3) is the definitional section 
of the Florida Antitrust Act of 1980. 
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Schramek further states that just as the orders infer the authority 

for him, they infer "the right f o r  anyone to represent anyone before 

any court in this state." 

Schramek in the Marina case, "it is clear from . . . this Court's 
decision in this case that the Florida Bar and the legal profession 

can no longer mislead the public into requiring them to hire a 

licensed attorney to properly redress litigation issues in the courts 

of this state." (See Respondents' Response to Petitioner's Motion 

f o r  Reconsideration of Petitioner's Motion to f o r  Clarification and 

Motion to Strike attached hereto in Appendix F . )  

(See Appendix D.) As stated by Mr. 

The inference drawn by Mr. Schrarnek and relied upon by other 

individuals is totally inaccurate, unsupported and a far stretch from 

what the orders seem to have allowed -- the appearance of Mr. 
Schramek as agent f o r  Marina in the Marina litigation then pending 

before this court. 

implied or inferred is supported by the case law. 

0 That nothing else could have been intended, 

The orders entered by this court upon which Mr. Schramek relies 

were interlocutory in that they did not dispose of the case. 

Braddon v. Doran Janson Co., 453 So. 2d 66 (Fla. 3d DCA 1983); 

Alderman v. Puritan Dairy, 199 So. 44 (Fla. 1940). The orders did 

not act as an end to the judicial labor or the cause as the issues 

raised in the Petition were still pending and had to be addressed by 

this court. 

denial without reason or opinion, they have no precedential or stare 

decisis value outside of the Marina case and cannot be used to 

infer a decision that did not occur. Terry v. State, 467 So. 2d 

761 (Fla. 4th DCA 1985) (decisions without opinion should not be 

As the orders were interlocutory and no more than a 
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relied upon as precedential authority in other cases); Acme 

Specialty Corp. v. City of Miami, 292 So. 2d 379 (Fla. 1974) (a per 

curiam affirmance without opinion does not stand for any of the 

pronouncements of principles of law made in the pleadings or the 

briefs); Florida Insurance Guaranty Assoc. v.  Celotex Corp., 547 

So. 2d 696 (Fla. 4th DCA 1989) (a denial of a petition f o r  certiorari 

without opinion on a motion denying a motion to disqualify opposing 

counsel is without precedential value). Therefore, any reliance on 

the Marina orders as standing for a proposition of law applicable 

to any other case is misplaced. The general rules which prohibit 

nonlawyer representation of third parties and corporations stand 

intact and are in no way changed by any of the orders in Marina. 

Mr. Schramek therefore does not have the authority to practice 
5 law. 

CONCLUSION 

The Objections filed by Respondents do not refute the referee's 

findings that Respondents engaged in the unlicensed practice of law 

and caused public harm. The arguments and allegations raised by 

5As evidenced by Respondents Memorandum attached hereto in 
Appendix E, Respondents also argue that the Constitution of the 
United States allows a nonlawyer to represent a third party or 
corporation in court. In support of this argument Respondents point 
to the sixth amendment of the United States Constitution; Faretta v. 
California, 422 U.S 806 ( 1 9 7 5 )  and Johnson v. Avery, 393 U.S. 483 
(1969). 
Respondents' argument. If this Court so desires, Petitioner will 
submit a brief supplemental memorandum of law on this point. 

Neither the Constitution nor the case law supports 
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Respondents are without merit. Therefore, for the protection of the 

public, Petitioner, The Florida Bar, respectfully requests that this 

court approve the report of the referee and issue an opinion 

enjoining Respondents from engaging in the unlicensed practice of 

law. For the benefit of the parties, other litigants and the orderly 

administration of justice, The Florida Bar also requests that any 

opinion issued by this court address the matters raised by the 

Marina case. Only a clear statement from this court regarding the 

effect of the Marina orders will prevent further confusion and 

waste of judicial resources. 

(I) 

Respectfully submitted, 

Fla. Bar #501018 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 
( 9 0 4 )  561-5600 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 
was forwarded by U.S. Mail to Daniel E. Schr mek, 1064 62nd Terrace 
South, St. Petersburg, Florida 33705 this 29 b day of -&&& f ,  1992. 

-16- 



APPENDIX A 



NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION AND, 
IF FILED, DISPOSED OF. 

IN THE CIRCUIT COURT O F  THE ELEVENTH J 'UDICIAL 
, , I ,  CIRCUIT OF FLORIDA IN AND FOR DADE COUNTY 

APPELLATE DIVISION 
CASE NO. 91- 200 AC 

S t a t e  of Florida, 

Appel lan t ,  

vs. 

Bryan Neiman, 7 
Opinion f i l e d  M A R C H  2 0 ,  1 9 9 2 .  

An Appeal from t h e  County Court, Criminal  D i v i s i o n ,  i n  
and for Dade County, F l o r i d a .  

C C J ,  Henry Oppenborn. 

Rober t  A .  But te rwor th ,  Attorney General ,  by Charles M. 0 Fahlbusch,  A s s i s t a n t  At torney General ,  f o r  Appe l l an t .  

B a i l y ,  G e r s t e i n ,  Ca rha r t ,  Rashkind, Dresnick & 
R i p p i n g i l l e  by Paul  M .  Rashkind,  E s q u i r e ,  f o r  Appel lee .  

The F l o r i d a  Bar, a m i c u s  c u r i a e ,  by L o r i e  S .  Holcomb, 
E s q u i r e .  

Before Salmon, Muir, F i e r r o ,  JJ. 

F i e r r o ,  J. 

1. The Defendant was charged wi th  t h e  misdemeanor of 

unau tho r i zed  p r a c t i c e  of law i n  v i o l a t i o n  o f  F . S .  4 5 4 . 2 3  

( 1 9 8 9 ) .  The t r i a l  c o u r t  d i smissed  t h e  charge  based on t h e  

Defendant I s argument t h a t  t h e  cou r t  lacked s u b j  ect m a t t e r  

jurisdiction and t h e  Supreme Cour t  of F l o r i d a  has  i n h e r e n t  

and e x c l u s i v e  j u r i s d i c t i o n  t o  p r o h i b i t  t h e  u n l i c e n s e d  

p r a c t i c e  of law under Ar t i c l e  V ,  S e c t i o n  1 5 ,  Florida 



Constitution:' Section 454.021 ( 2 ) ,  Florida S t a t u t e ,  Chapter  

1 0 ,  Rules  Regula t ion  The Florida Bar ,  Section 10-l.l(a). 

The defendant  a rgues  t h a t  The F l o r i d a  Bar is charged with 

t h e  e x c l u s i v e  r e s p o n s i b i l i t y  t o  consider, i n v e s t i g a t e  and 

p r o s e c u t e  persons  a l l eged  to have committed the un l i censed  

p r a c t i c e  o f  law and that jurisdiction t o  prosecute t h i s  

conduct  is  v e s t e d  i n  The Florida Bar a s  an o f f i c i a l  arm of 

t h e  Supreme Cour t .  

,,'. 

2 .  The state contends t h a t  while The F l o r i d a  B a r  has 

a set of rules for them t o  f o l l o w  i n  i n v e s t i g a t i n g  p r a c t i c e  

of law compla in t s ,  F l o r i d a  S t a t u t e  4 E 1 4 . 2 3 ~  makes t h e  

unauthor ized  p r a c t i c e  of  l a w  a misdemeanor which t h e  county 

c o u r t  has i n h e r e n t  j u r i s d i c t i o n  t o  hear .  

3 .  The Defendant argues t h a t  t h e r e  i s  a c o n f l i c t  

between t h e  s t a t u t e  which makes the  unauthor ized p r a c t i c e  o f  0 
law a crime, F.S. 4 5 4 . 2 3  (1989), and the rules govern ing  t h e  

i n v e s t i g a t i o n  and p rosecu t ion  of t h e  un l icensed  p r a c t i c e  of 
.- 

'Sect ion 15 ,  At torneys  : Admission and D i s c i p l i n e .  The 
Supreme Court  shall have exclusive j u r i s d i c t i o n  t o  regulate 
t h e  admiss ion of  persons t o  t h e  p r a c t i c e  of  law and the  
d i s c i p l i n e  of persons admitted. 

454.23  Penalties - m y  person n o t  l i c e n s e d  o r  
o t h e r w i s e  au tho r i zed  by t h e  Supreme Court of  F l o r i d a  who 
s h a l l  p r a c t i c e  law o r  assume o r  hold h imse l f  o u t  t o  t h e  
p u b l i c  a s  q u a l i f i e d  t o  p r a c t i c e  i n  t h i s  s t a t e ,  or who 
w i l l f u l l y  p re t ends  t o  be o r  w i l l f u l l y  t a k e s  o r  u se s  any 
name, t i t l e ,  addition or description implying that he is 
q u a l i f i e d ,  or recognized by law as  q u a l i f i e d ,  t o  a c t  as  a 
lawyer i n  t h i s  s t a t e ,  and any person entitled t o  p r a c t i c e  
who shall v i o l a t e  any p rov i s ions  of t h i s  c h a p t e r ,  s h a l l  be 
g u i l t y  of a misdemeanor of t h e  f i r s t  degree, p u n i s h a b l e  a s  
p rov ided  i n  s775.08 o r  ~ 7 7 5 . 0 8 3 .  



l a w ,  R u l e s  10-1.1 - 1 0 - 9 . 1 ,  and, t h e r e f o r e ,  t h e  rules have 

superseded  t h e  s t a t u t e  p rov i s ion  pursuant  t o  t h e  provisions 
of F.S. 2 5 . 3 7 1  (1989). 3 

,!- 
Article V ,  S e c t i o n  15 ,  does not mention t h e  

unau tho r i zed  p r a c t i c e  of law and, while it does g r a n t  

e x c l u s i v e  j u r i s d i c t i o n  and concerns r e l a t e d  subjects, it 

does not g r a n t  e x c l u s i v e  j u r i s d i c t i o n  over t h e  unauthor ized 

p r a c t i c e  of law. Defendant f u r t h e r  relies on F.S.  4 5 4 . 0 2 1 ( 2 )  

which p rov ides  a s  follows: 
J 

( 2 )  The Supreme Court o f  Florida, being t h e  
h i g h e s t  c o u r t  of s a i d  s t a t e ,  is  t h e  proper  court 
t o  govern and r e g u l a t e  admissions of  a t t o r n e y s  and 
counse lo r s  t o  pract ice  law i n  s a i d  s t a t e .  

Again t h e  unauthor ized  p r a c t i c e  of law is  n o t  mentioned 

i n  t h i s  s t a t u t e  and does n o t  appear t o  g r a n t  e x c l u s i v e  

j u r i s d i c t i o n  ove r  t h e  unauthor ized practice of  law. 

Rule lO-l.l(a) of t h e  Rules Regulat ing The F l o r i d a  Bar, 

p r o v i d e s  : 

( a )  Pursuant  t o  t h e  p rov i s ions  of  A r t i c l e  V ,  
S e c t i o n  15, of t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  
Supreme Cour t  of F l o r i d a  has i n h e r e n t  j u r i s d i c t i o n  
t o  p r o h i b i t  t he  un l icensed  practice of law. All 
r e f e r e n c e s  h e r e i n  t o  " t h e  c o u r t "  shall mean t h e  
Supreme Cour t  of F l o r i d a .  

The re fo re ,  wh i l e  t h e  r u l e  p rov ide s  t h a t  t h e  

j u r i s d i c t i o n  of t h e  Florida Supreme Court t o  p r o h i b i t  t h e  

u n l i c e n s e d  p r a c t i c e  of law is i n h e r e n t ,  it does not provide  - 

325.371 ,  Effect of Rules.  When a r u l e  i s  adopted by 
t h e  Supreme Court  concerning p r a c t i c e  and procedure  and such 
rule conflicts with a s t a t u t e ,  t h e  r u l e  supercedes  t h e  
s t a t u t o r y  p r o v i s i o n .  



that such  j u r i s d i c t i o n  i s  exc lus ive .  Although Chapter 1 0  of 

t h e  Rules Regula t ing  T h e  F l o r i d a  Bar does se t  forth 

procedures t o  be used by the Bar i n  p rosecu t ing  actions to 
1: 

p r e v e n t  un l i censed  p r a c t i c e ,  nothing appears  t o  p r o h i b i t  

p r o s e c u t i o n  by t h e  S t a t e  A t t o r n e y ' s  Office. In f a c t ,  Rule 

1 0 - 3 . 1  ( f )  , makes f u r n i s h i n g  informat ion t o  law enforcement 

agencies  a d u t y  of t h e  s t a n d i n g  committee on t h e  un l icensed  

p r a c t i c e  of law. 

4 .  All s t a t u t e s  n o t  superseded by t h e  r u l e s  o r  i n  

c o n f l i c t  w i th  t h e  rules remain i n  effect.  I n  R e :  

C l a r i f i c a t i o n  of  F l o r i d a  Rules of  P r a c t i c e  and Procedure,  

F l o r i d a  Constitution, A r t i c l e  V ,  Sec t ion  2 ( a ) ,  2 8 1  So.2d 

204, 205 (Fla. 1 9 7 3 ) ;  Modified on Other Grounds, 297  So.2d 

301 ( F l a .  1 9 7 4 ) .  

Even i f  t he  Supreme Court were he ld  t o  have gran ted  

i t se l f  e x c l u s i v e  j u r i s d i c t i o n  t o  p r o h i b i t  t h e  unlicensed 

p r a c t i c e  of law under  Rule lO.l.i(a), t h e r e  would s t i l l  be  

j u r i s d i c t i o n  f o r  c r i m i n a l  p e n a l i z a t i o n  of t h e  un l icensed  

p r a c t i c e  o f  law under  F . S .  4 5 4 . 2 3  ( 1 9 8 9 ) .  

The Supreme Court  perceived no c o n f l i c t  between t h e  

s t a t u t e s  which c r i m i n a l i z e d  c e r t a i n  t ypes  of s o l i c i t a t i o n  of 

legal bus ines s  i n  e i t h e r  i t s  rules o r  t h e  F l o r i d a  

C o n s t i t u t i o n ,  which specifically g r a n t s  e x c l u s i v e  

j u r i s d i c t i o n  ove r  a t t o r n e y  d i s c i p l i n e  t o  t h e  Supreme Court .  

Pace v .  S t a t e ,  368 So.2d 340 ( F l a .  1979). 



F.S. 2 5 . 3 7 1  ( 1 9 8 9 )  is inapplicable to the case at bar .  

It o n l y  applies t o  rules concerning p r a c t i c e  and procedure ,  

n o t  s u b s t a n t i v e  matters. id. 

0 

The difference between procedura l  and s u b s t a n t i v e  law 

is d e f i n e d  as fo l lows :  

AS r e l a t e d  t o  c r imina l  law and procedures ,  
s u b s t a n t i v e  law i s  t h a t  which d e c l a r e s  what a c t s  
are crimes and p r e s c r i b e s  t h e  punishment therefor, 
while p r o c e d u r a l  law is  t h a t  which p rov ides  o r  
r e g u l a t e s  t h e  s t e p s  by which one who v i o l a t e s  a 
c r i m i n a l  s t a t u t e  is punished.: S t a t e  v .  August ine ,  
1 9 7  Kan. 2 0 7 ,  416 P . 2 d  281 (1966); S t a t e  v .  
Garcia ,  2 2 9  So.2d 2 3 6 ,  238  ( F l a .  1 9 6 9 ) .  

F.S. 4 5 4 . 2 3  c l e a r l y  d e f i n e s  the  crime, d e c l a r e s  it a 

f i r s t  deg ree  misdemeanor and p r e s c r i b e s  t h e  punishment. It 

i s ,  t h e r e f o r e ,  a m a t t e r  of subs t ance ,  n o t  of p rocedure ,  

The Florida C o n s t i t u t i o n  prov ides  a u t h o r i t y  f o r  county 

c o u r t s  t o  hear  c r i m i n a l  misdemeanor cases. Article V ,  

S e c t i o n  6 p rov ides :  

( 4 )  County c o u r t s  s h a l l  have o r i g i n a l  j u r i s d i c t i o n  
i n  a l l  c r i m i n a l  misdemeanor cases n o t  cognizable 
by t h e  c i r c u i t  c o u r t ,  of a l l  v i o l a t i o n s  of 
mun ic ipa l  and county ord inances  and of a11 a c t i o n s  
a t  law i n  which t h e  ma t t e r  i n  con t roversy  does  n o t  
exceed t h e  sum of Two Thousand F i v e  Hundred 
Dollars ( $ 2 , 5 0 0 . 0 0 )  e x c l u s i v e  of  interest and 
c o s t s ,  excep t  t h o s e  w i t h i n  t h e  e x c l u s i v e  
j u r i s d i c t i o n  of the c i r c u i t  c o u r t s  . . . (emphasis  
a d d e d ) .  

I n  t h e  c a s e  of Pace v ,  S t a t e ,  368  So.2d 340, 345  ( F l a .  

1 9 7 9 ) ,  t h e  F l o r i d a  Supreme Court passed upon t h e  same 

c o n s t i t u t i o n a l  p r o v i s i o n  which t h e  Defendant  relies upon i n  

h i s  argument. I n  Pace t h e  Defendant,  a b a r  member, was 

c o n v i c t e d  i n  county c o u r t  of violation of t h e  

a n t i - s o l i c i t a t i o n  s t a t u t e ,  F . S . ,  s 8 7 7 . 0 2 ( 1 ) .  On appea l  he 

CfF KEC BK 



argued that A r t i c l e  V, S e c t i o n  15, of t h e  F l o r i d a  

constitution, gran t ed  exclusive jurisdiction to t h e  Supreme 

Court o v e r  t h e  discipline of persons a d m i t t e d  to the bar  
1 

and, therefore, the anti-solicitation conflicted with, and 

was in violation of, the Constitution. The court stated 

with r ega rd  to this contention: 

The appellant's other major contention is that the 
anti-solicitation statute, as a p p l i e d  to l a w y e r s ,  
violates the Florida Constitution by intruding 
upon this court ' s exclusive 1,jurisdiction over the 
discipline of members of the bar of this state. 
Article V, Section 15, Florida Constitution, 
provides 'The Supreme Court  shall have exclusive 
jurisdiction to regulate the admission of persons 
to the practice of law and the discipline of 
persons admitted.' 

The appellant argues that the l e g i s l a t u r e  may not 
criminalize conduct by a lawyer committed in the 
course of his practice of law unless the conduct 
is criminal p e r  s e .  To adopt this view would be 
to say t h a t  the legislature may not punish  conduct 
deemed harmful to public welfare if the conduct 
also falls within the purview of this court's 

Code of Professional Responsl 
of their practice of law.  Simply because certain 
cond 

authority to discipline l a  - 

. .  

iwyers ror violating t he  
'bility in the course 

uct is subject to professional discipline is 
no reason why the legislature may not proscribe 
the conduct. Under the police power the 
legislature may enact pena l  legislation that 
affects the legal profession just as it can with 
r ega rd  to other occupations and professions. 

The legislature, drawing upon its knowledge of 
conditions inimical to the public welfare in the 
community and perceiving that solicitation of 
l e g a l  business by an attorney or by others acting 
in his behalf  represents a soc i a l  e v i l  which f o r  
many years had been denounced as an unethical 
practice and the l e g a l  p ro fess ion  had 
constitutional power to make such practice a 
criminal offense. S t a t e  Ex R e 1  Farber v. Williams, 183 So.2d 540 (emphasis a d d e d j .  Pace v. 
S t a t e ,  3 6 8  So,2d 340, 345 ( F l a .  1979). 



The s t a t e  has  t h e  right t o  proceed against t h i s  

Defendant j u s t  as it d i d  i n  Pace, s u p r a .  Carricarte v .  

S t a t e ,  384 So.2d 1261, 1 2 6 3 - 1 2 6 4  ( F l a .  1 9 8 0 ) ;  Gaer v .  S t a t e ,  

' 3 7 2  So.2d 80  ( F l a .  1 9 7 9 ) .  

Accordingly,  w e  reverse the lower c o u r t  s order  of 

dismissal and remand the cause f o r  f u r t h e r  proceedings 

consistent w i t h  this Opinion.  

REVERSED AND REMANDED. 

S A L M O N ,  a n d  M U I R  J J .  c o n c u r .  
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TXE FLOXIDI!  BAR, 

Fetitioner, 

vs. 

DANIEL E .  S C H W I E K ,  
individually and d/b/a  
SCHRnJIEK & ASSOCIATES , and 
The L . A . W .  CLINIC, INC., a 
F l o r i d a  f o r - p r o f i t  co rp .  

Respondents. 

SUPREPiE COURT OF 

* *  

* *  

* *  
* *  
* *  

* *  
* *  
* *  

FLORIDA 

CLERK, SUPXEFJE COURT 

CASE NO. 7 7 , 8 7 1  

RESPONDENTS’ ANSWER SHOW C A U S E ,  
RESPONDENTS! MOTION  MISS, AND 

RESPONDENTS COUNTERPETITION- 

COMES NOW, the Respondents, D N J I E L  2 .  SCHKUIEK, Pro Se, 

and DANIEL E .  SCXFLWEK, doing business as The L . A . W .  CLINIC, 

INC., by and throuq-h h i s  appo in ted  agent, Daniel E .  Schrsrnek, 

pursuazt  t o  F .S.  607.0il (Note 30) A c t i o n s  and Proceedings, 

West S t u u a r t  Acreaoe,  Inc. v. Hamet t  E - p p . ,  4 2 7  So.2nd 3 2 3  

(1983), and f i l e s  t h i s ,  t h e  answer to the Courtrs o r d e r  to 

show cause and moves t h i s  Court to Dismiss this action, end 

i n  support thereof would s t a t e  as follows: 

Respondents Agree w i t h  coun t s  I, 11, 111, and V. 

IV. 

Respondents E r e  unaware of such  authorization and no 

evidence has  been presented  20 support s u c h  a u t h o r i z a t i o n .  

VL * 

ResFondencs deny t h a t  t h e y  have engaged in the u n l i c e n s -  

ed prac t ice  of law in Pinellzs and Hillsborough County, 

F l o r i a z ,  by any of the followins a c t s :  

a 
- 1 -  



SUPREME COURT OF FLORIDA 

A .  C h a r l e s  A .  Shannon, 111 

1. Respondents, f o r  their own personal monetary 

gain, DID NOT advise Charles Shannon, 111 as to l ega l  reme- 

d i e s  available t o  him a n d  DID NOT cause damage to Charles 

A. Shannon, 111, 

2. Charles A. Shannon was advised by l icensed 

attorneys that it would be u n l i k e l y  f o r  him to reduce his 

child suppor t  payments. However, Mr. Shannon understood his 

Constitutional rights to proceed and requested the respond- 

ents’ assistance. He was a l s o  interested in eliminating in- 

the-rears support payments totally $1,500.00 and requested 

the respondents to prepare this paperwork for h i m  to proceed, 

wherein he successfully had the court discharge the in-the- 

rears support payments to the financial benefit of Mr. 

Shannon, which he stated t o  the respondents was his primary 

goal. 

3. Respondents, for their own personal  monetary 

gain, DID NOT advise Charles A. Shannon, I11 that he could 

have his child suppor t  payments reduced because of the new 

guidelines that had been passed by t he  S ta te  of Florida. 

4. Agree. 

5. Respondents, for their own personal  monetary 

gain, DID NOT advise Char l e s  A. Shannon, I11 of what type of 

l ega l  pleadings he  would need. M r .  Shannon requested the 

type of pleadings based on the l ega l  advice  he had received 

from a licensed attorney. 



SUPREME COURT O F  FLORIDA 

6. Respondents, f o r  their own personal monetary 

gain, did prepare a Motion f o r  Modification of F i n a l  Judgment 

of Dissolution of Marriage,  which I S  A LEGAL FORM APPROVED BY 

THE SUPREME COURT O F  F L O R I D A ,  pursuant  t o  F l o r i d a  Ru le s  of 

C i v i l  Procedure,  Forms Sect ion  1 . 9 0 1  through 1 . 9 9 8 ,  Forms f o r  

Use with the R u l e s  of C i v i l  Procedure.  

7. Respondents did prepare a Request for Non-Jury 

Trial, which IS A LEGAL FORM APPROVED BY THE SUPREME COURT O F  

FLORIDA,  pursuant t o  F l o r i d a  Rules of C i v i l  Procedure, Forms 

Section 1.901 through 1.998, Forms for Use with t h e  Rules of 

Civil Procedure. 
8 .  Respondents did prepare a Request for Non-Jury 

T r i a l ,  which I S  A LEGAL FORM APPROVED BY THE SUPREME COURT O F  

FLORIDA, pursuant to Flo r ida  Rules  of Civil Procedure, Forms  

Sec t ion  1.901 through 1.998, Forms f o r  Use with the Rules of 

C i v i l  Procedure. 

9. Respondents, f o r  their own personal monetary 

gain, DID NOT advise Char l e s  A. Shannon, I11 of what he 
should a n d  should not say at t h e  hearing, pursuant to Rule 

lO-l.l(b) Definition of UPL under the Rules Governing the 

Unlicensed Practice of Law of t h e  Rules Regulating t h e  

Florida Bar. 

10. Agree. 

11. Respondents DID NOT offer to prepare the 

appellate papers f o r  Charles A .  Shannon, XI1 a f t e r  the Cour t  

denied the motion. Mr. Shannon asked the respondents i f  they 

could prepare a Notice of Appeal f o r  him. 

- 3 -  



SUPREME COURT OF FLORIDA 

1 2 .  Agree. 

13. Deny. The c o n d u c t  of t h e  Respondents h a s  NOT 

caused harm to t h e  public and continuation of that conduct 

DOES NOT have p o t e n t i a l  for harm t o  the public. 

13. Mary B .  Muckler 

1. Respondents ,  for t h e i r  own personal  monetary 

ga in ,  D I D  NOT advise Mary B .  Muckler as t o  t h e  l e g a l  effects  

of a Living T r u s t ,  

2. Respondents, for their own personal monetary 

gain, PUBLISHED a Living Trust and prepared a Quit Claim Deed 

neither of which is a legal form required t o  be approved by 

the Supreme Court  of Florida or any other c o u r t .  

3. The Quit Claim Deed prepared by the Respondents 
was NOT defective, and DID NOT require t h a t  t h e  rea l  proper ty  

t o  be included in t h e  e s t a t e  proceedings a f t e r  t h e  death  of 

Mary B .  Muckler i n  order  to clear title t o  the real  proper ty  

resulting in increased expenses t o  t h e  e s t a t e .  These 

expenses are  r o u t i n e  expenses under probate proceedings. 
4. Respondents DID NOT fail to properly i n s t r u c t  

Mary B. Muckler and were not required or authorized to com- 

plete t h e  transfer of h e r  a s s e t s  into t h e  L i v i n g  T r u s t .  

A s s e t  transfer was the responsibility of Mary B. Muckler and 

t h e  resulting i n c r e a s e  in expenses by the estate was a r e s u l t  

of h e r  failure t o  t r a n s f e r  her assets  according to Respond- 

ents instructions. Any expenses associated with probate a r e  

routine expenses and not a result of any a c t i o n s  o r  l a c k  of 

a c t i o n  by t h e  Respondents. 

- 4 -  



SUPREME COURT OF FLORIDA 

5 .  Respondents deny that the quit claim deed was 

improperly prepared and agree with remaining statement 

according to (4) above. 

6 .  Agree. 

7 .  Deny. The conduc t  of t h e  Respondents HAS NOT 

caused harm to the public and the continuation of that 

conduct  DOES NOT have potential f o r  harm to t h e  public. 

C. Violet Gillespie 

1. Respondents, for their own personal monetary 

gain, DID NOT advise Violet Gillespie as to t h e  legal effects 

of a Liv ing  Trust. 

2. Respondents, f o r  their own personal monetary 
gain, PUBLISHED a Living T r u s t ,  Pourover Will, Power of 

Attorney, and prepared a Quit Claim Deed none of which are 

legal forms required to be approved by the Supreme Court of 

Florida or any o the r  court. 

3 .  Deny. The Quit Claim Deed prepared by Respond- 

ents was NOT improperly prepared. The loss of sale of t h e  

property was not t h e  result of any action or lack of action 

by the Respondents. Any expenses associated w i t h  probate are 

routine expenses and not a result of any actions or lack of 

action by the Respondents. 

4. Agree. Violet Gillespie, at her discretion, 

appointed the individuals as successor trustees. Respondents 

published the living trust at Violet Gillespie’s request and 

instructions. The language is considered sufficient and 

proper. a 
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5. Deny. The Living Trust DID provide  for contin- 

gent beneficiaries i n  the event that one of the three b e n e f i -  

ciaries dies. There was NO need f o r  a judicial construction 

of t h e  Trust at the expense of the estate. The attorneys 

involved  HAVE mislead and misrepresented Violet Gillespie’s 

relatives for the a t t o r n e y s ’  own personal financial gain. 

D. Marina Securities, I n c .  and Marina Trust Securities. 

1. Respondent, Daniel E ,  Schramek, did sign an 

Answer to Show Cause and Motion to Dismiss, which IS A LEGAL 

FORM APPROVED BY THE SUPREME COURT OF FLORIDA, pursuant to 

Flor ida  Rules  of Civil Procedure, Forms Section 1 . 9 0 1  through 

1 . 9 9 8 ,  Forms f o r  Use with the R u l e s  of C i v i l  Procedure, as  an 

agent for two ( 2 )  corporations, in the case of The F l o r i d a  

- Bar v. Marina Securities, Inc. and Marina Trust S e r v i c e s ,  

I n c . ,  Case No. 7 7 , 3 7 5  f i l e d  in the Supreme Court  of Florida. 

2 .  On or about March 13, 1991, Respondent, D a n i e l  

E. Schramek, did sign a Motion f o r  Change of Venue, which IS 

A LEGAL FORM APPROVED BY THE SUPREME COURT O F  FLORIDA, pur- 

suant t o  Florida Rules of Civil Procedure, Forms S e c t i o n  

1 . 9 0 1  th rough  1 . 9 9 8 ,  Forms for Use with t h e  Rules of Civil 

Procedure, as an agent for two ( 2 )  corporations, in the case 

of The Flor ida  Bar v. Marina S e c u r i t i e s ,  I n c .  and Marina 

T r u s t  Services, I n c . ,  Case No. 7 7 , 3 7 5  f i l e d  in the Supreme 

Court  of Florida. 

3 .  Deny. A corporation CAN be represented in the 

Supreme Court of Florida by any person and DOES NOT have t o  
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be represented by a licensed attorney, see The F l o r i d a  Bar v. 
Marina Securities, Inc. and Marina T r u s t  Services, I n c . ,  Case 

No. 77,375 f i l e d  i n  the Supreme Court of Flor ida ,  May 30, 

1991. 

WHEREAS, t h e r e  h a s  n o t  been a n  evidenciary hearing 

t o  show supportive evidence a s  to the allegations of the 
petitioner; and 

WHEREAS, the Respondents have denied a11 t h e  

allegations of t h e  petitioner, 

WHEREFORE, the Respondents pray that this Honorable 

Court  DENY the Petitioner’s petition f o r  a permanent injunc- 

tion preventing and restaining Respondents from engaging i n  

t h e  a c t s  complained of and from otherwise engaging i n  the 

p r a c t i c e  of law in the State of F l o r i d a ;  GRANT the Respond- 

e n t s ’  Motion to Dismiss this action; t ax  the c o s t s  of this 

proceeding aga in s t  the Petitioner; an GRANT other and f u r t h e r  

relief to t h e  

j u s t .  

anie 

1 0 6 4  62nd  Terrace South 
St:Petersburg,  Florida 3 3 7 0 5  
(813) 866-0141 
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RESPONDENTS' COUNTERPETITION 

COMES NOW, t h e  Respondent, Daniel E. Schramek, and f i l e s  

t h i s  his Counterpetition against the Petitioner, and says: 

I 

Counterpetitioner, Daniel E. Schramek, doing business as 

The L.A.W, Clinic, I n c , ,  is a Citizen of t h e  S t a t e  of Florida 

and a resident of the city of St. Petersburg, Pinellas 

County, Florida. 

11 

Counterrespondent, The Florida Bar, are at all times 

p e r t i n e n t  t o  this Counterpetition and acting as a person 

to deprive Counterpetitioner, under color of law, his Rights 

protected under t h e  Constitution of the Sta te  of F l o r i d a .  @ 

I11 

The Counterrespondent was acting under color of alleged 

state laws, rules and practices. 

IV 

Florida Statute Chapter 5 4 2 ,  Combinations Restricting 

Trade or Commerce, cited as t h e  "F1orida.Antitrust Act of 

1980", Section 542.18, Restraint of trade or commerce, 

wherein: "Every contract, combination, or conspiracy in 

restraint of t r a d e  or commerce in this state is unlawful". 
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V 

Section 542.19, Monopolization; attempts, combinations, 

or conspiracies to monopolize, wherein: "It is unlawful for 

any person to monopolize, attempt to monopolize, or combine 

or conspire with any other person or persons to monopolize 

any part of trade or commerce in this state." 

VI 

Section 542.17, Definitions, (3) I1PerSont1 means any 

individual, corporation, firm, partnership, limited partner- 

ship, incorporated or unincorporated association, profession- 

al association, or o t h e r  legal, commercial, or governmental 

entity, including the State of Florida, its departments, 

agencies, po. l i t ica1 subdivisions, and units of government. 

VI I 

Section 542.16, Purpose, '!The Legislature declares it t o  

be the purpose of this act to complement t h e  body of federa l  

law prohibiting restraints of trade of commerce in order to 

f o s t e r  effective competition. It is the intent of the Legis- 
lature that this act be liberally construed to accomplish its 

bene f i c i a l  purposet ' .  

VIII 

Counterrespondent has engaged in t h e  violation of 

Florida S t a t u t e  Chapter 542, Section 542.18 and Section 
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542.19, against t h e  Counterpetitioner, by one or more of 

the following acts: 

A. Marina Securities, Inc .  and Marina Trust Securities. 

1. Counterrespondent acted to restrain t h e  

counterpetitioner’s trade in the State of Flor ida  by filing a 

petition f o r  a n  i n j u n c t i o n  against Marina Securities and 

Marina Trust Securities of Vero Beach, Flor ida ,  a licensing 

agent for the counterpetitioner; The Florida Bar v. Marina 
Securities, Inc .  and Marina T r u s t  Services, Inc., Case No. 

7 7 , 3 7 5  f i l e d  in t h e  Supreme cour t  of Florida. 

2. T h i s  action was an attempt by t h e  counter- 

@ respondents to intimidate, coerce, harass, and to discredit 

t h e  business relationship of t h e  counterpetitioner and his 

licensing agent, thus effecting the counterpetitioner’s 

ability to conduct  trade in t h i s  state, independently o r  with 

licensing agents  such as Marina Securities. 

3 .  T h i s  a c t i o n  w a s  an attempt by the counterrespon- 

dents t o  intimidate, coerce, h a r a s s ,  and to discredit t h e  

business relationships of the counterpetitioner and his 

clients, thus effecting the counterpetitioner’s ability to 

conduct t rade  in this state, independently or with licensing 

agents such as Marina Securities. 
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B .  Daniel E ,  Schramek, doing business as The L.A.W. 
Clinic, I n c .  

1. Counterrespondent acted t o  restrain the 

counterpetitioner’s trade in t h e  State of Florida by filing a 

petition f o r  an injunction against the Counterpetitioner, 

The  F l o r i d a  Bar v. Daniel  E. Schramek, doinq  business as The 
L.A.W. Clinic, Inc., Case No. 77,871, file in the Supreme 

Court of Florida, May 1991. 

2. This action was an attempt by t h e  counterrespon- 

dents to intimidate, coerce, harass, and to discredit the 

business relationships of the counterpetitioner and his 

clients, thus effecting t h e  counterpetitioner’s ability to 
conduct trade in this state, independently or w i t h  o t h e r s  

such  as Narina Securities. 

WHEREAS, the Counterrespondent has conspired to restrain 
t h e  Counterpetitioner’s trade in the state of Florida, con- 

spiring to monopolize the providing of legal services in the 

s t a t e  of Florida, absent any court o r d e r ,  w i thou t  jurisdic- 

tion, under color of law, in violation of state law; and 

WHEREAS, the Counterrespondent‘s acts have a f f ec t ed  the 

Counterpetitioner’s ability to effectively trade in this 

state; and 
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WHEREAS, as a result of these actions by the Counter- 

respondents, the Counterpetitioner requests that this Court 

grant declaratory and injunctive r e l i e f ,  restraining the 

Counterrespondent from further harassing, threatening, 

intimidating, coercing, extorting, attempting to prosecute, 

prosecuting, or threatening to prosecute counterpetitioner, 

in restraint of trade in this state. 

WHEREIN, the Counterpetitioner requests evidenciary 

hearings concerning this counterpetition and oral arguments 

before this Court. 

WHEREFORE, Counterpetitioner prays for this Honorable 

Court  to ORDER and ADJUDGE Relief f o r  the Counterpetitioner: 

1. Issuing declaratory relief restraining the 

Counterrespondent from further harassing, threatening, 

intimidating, coercing, extorting, attempting to prosecute, 

prosecuting, or threatening to prosecute Counterpetitioner, 
in restraint of trade. 

2. Issuing permanent injunctive relief restraining 

the Counterrespondent from further harassing, threatening, 

intimidating, coercing, extorting, attempting to prosecute, 

prosecuting, or threatening to prosecute  Counterpetitioner, 

in restraint of trade. 
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3 .  Awarding Counterpetitioner compensatory relief 

f o r  the reasonable cost, expenses and attorney fees (42 USC 

1988) of this action and punitive relief as deemed fair and 
just by the c o u r t ;  and 

4. G r a n t i n g  Counterpetitioner such other and 

further relief as may be deemed just and proper. 

AND FURTHER ORDER AND ADJUDGE: 

1. A federal  criminal investigation of the actions 

of the Counterrespondent against the Counterpetitioner for 

indictment of the Counterrespondent on criminal charges for 
R e s t r a i n  Trade in violation of state and federal Anti-Trust 

laws. 

anie chramek, Respondent, Pro S e ,  
i n d  :or Respondents 
1064 62nd Terrace South 
St. Petersburg, Florida 3 3 7 0 5  
(813) 866-0141 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 
foregoing  has been furnished by U.S. Mail to Attorney Joseph 
R. Boyd, Attorney for t h e  Petitioner, at P.O. Box 14267, 
Tallahassee, F l o r i d a  3 2 3 1 7 ,  on this 2 0 t h  day of JUNE, 1991. 

Daniel E . Schramek 
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SUPREME COURT OF FLORIDA 

THE FLORIDA BAR, **  
Pet i t ioner /Counter respondent ,  * *  

vs. * *  CASE NO. 7 7 , 8 7 1  

DANIEL E. SCHRAMEK, 
individually and d/b/a 
SCHRAMEK & ASSOCIATES, and 
The L.A.W. CLINIC, INC., a 
Florida for-profit corp. 

**  
* *  
* *  

Respondents/Counterpetitioners. * *  
**  

MOTION 
MOTION FOR CLARIFICATION 

- TO ISSUE ORDER AUTHORIZING DANIEL E. SCHRAMEK 
- TO PRACTICE LAW BEFORE THIS COURT 

COMES NOW, the Counterpetitioners, DANIEL E. SCHRAMEK 

and DANIEL E. SCHRAMEK, doing business as The L.A.W. CLINIC, 

INC., by and through their appointed agent ,  Daniel E. 

Schramek, pursuant to The Flor ida  Bar v .  Marina Securities, 

-- Inc. and Marina T r u s t  Services, Inc., Supreme Court of 

Florida, Case No. 7 7 , 3 7 5  (1991), and Stuart Acreaae, Inc. v. 

H a n n e t t  App.,  427  So.2nd 3 2 3  (1983), and moves this Court  

to Clarify the Counterrespondent's legal representatives in 
this action, clarify se rv ice  of motions and pleadings on 

proper  individuals, issue order authorizing Daniel E. 
Schramek to practice law before this court, and in suppor t  

thereof would state: 

1. 

this action who t h e  attorney of record i s  f o r  the Petitioner 

It is unclear to the Respondent/Counterpetitioner in 
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based on the original pleadings and subsequent pleadings 

filed in this action. 

2 .  The service of motions and pleadings in this action 

must be clarified specifically by t h e  Court in order to allow 
proper communication and service on the P e t i t i o n e r / C o u n t e r -  

respondent i n  this a c t i o n .  

3. Clarification of Daniel E. Schsamek’s authorization 

to practice law before this court as attorney of record f o r  

the Respondent/Counterpetitioner/ without restrictions or 

limitations, in the same capacity as a licensed attorney. 

4. Memorandum of Law in support of this motion is 

attached, hereto.  

WHEREAS, argument for granting clarification of the 

issues in t h i s  motion is c lear ly  stated in the Memorandum of 

Law, attached, hereto.  

WHEREFORE, t h e  Respondent/Counterpetitioners pray that 

this Honorable Court c l a r i f y  t h e  following i s sues :  

1. Define who is the Petitioner/Counterrespondent‘s 

Attorney of Record. 

2 .  D e f i n e  who the Respondent/Counterpetitioner i s  

required to serve all motions and pleadings on, pursuant to 
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I Fla.R.C.P., Rule l.O8O(c), i.e. the Petitioner/Counter~espon- 

dent's attorney of record. 

3 .  Define Daniel E. Schramek as the authorized Attorney 

of Record f o r  the Respondent/Counterpetitioner in this 
action. 

4 .  Issue a court order authorizing Daniel E. Schramek 

to practice law before t h i s  court as attorney of record for 

the Respondent/Counterpetitioner, wi thou t  restrictions or 

limitations, in the same capacity as a licensed attorney. 

5 .  Define #'Practice of Law". 

U a n i e l  E. Schramek, Agent tor 
Respondents/Counterpetltioners, 
1064 62nd Terrace South 
st. Petersburg, Florida 33705 
(813) 866-0141 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of the 
foregoing has been furnished by U.S. Mail to Attorney Joseph 
R. Boyd, Attorney f o r  the Petitioner, at P.O. Box 14267, 
Tallahassee, Florida 32317, on this 9th day of AUGUST, 1991. 

- 3 -  



SUPREME COURT OF FLORIDA 

THE FLORIDA BAR, 

Petitioner/Counterrespondent, 

**  
* *  

VS. **  CASE NO. 77 ,871  

DANIEL E. SCHRAMEK, 
individually and d/b/a 
SCHRAMEK & ASSOCIATES, and 
The L.A.W. CLINIC, INC., a 
Florida for-profit corp. 

* *  
**  
**  

Responden t s /Coun t e rpe t i t i one r s .  **  
**  

/ MEMORANDUM OF LAW IN SUPPORT MOTION 
LLARIFICATION AND MOTION TO ISSUE ORDER AUTHORIZING 
'DANIEL E, SCHR~MEK PRAEICEEEBEFORE THIS COURT 

COMES NOW, t h e  Counterpetitioners, DANIEL E. SCHRAMEK 

and DANIEL E. SCHRAMEK, doing business as The L.A.W. CLINIC, 

INC., by and through their appointed agent, Daniel E. 

Schramek, pursuant to The Florida Bar v. Marina Securities, 
-- Inc. and Marina Trust Services, Inc., Supreme Court of 

Florida, Case No. 77,375 (1991), and Stuart Acreme, Inc. v. 

Hannett App., 427 So.2nd 323 (1983), and files this Memoran- 

dum of Law in support  of Motion f o r  Clarification and Motion 

to Issue Order Authorizing Daniel E ,  Schramek to Practice Law 

Before this Court, and in support thereof would state: 

STATEMENT FACTS 

1. The Petitioner/Counterrespondent filed the original 

pleadings indicating Joseph R. Boyd as Attorney of Record by 
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the act of Mr. Boyd signing the original pleadings for the 

Petitioner, The Florida Bar. 

2 .  There has not been a "Notice of Appearance" filed by 

any other attorney (i.e. Mr. Miller, Mr. Hill, e t c . )  as 

counsel f o r  the Petitioner, except by Lor i  S. Holcomb (August 

5, 1991) with her motion to strike. 

3 .  Pursuant to the Florida Rules of Civil Procedure, 

Rule l.osO(b),(c),(g), defining Service of Pleadings and 

Papers : 

a. Rule 1.080(b) indicates "when service is 

required or permitted to be made upon a party represented by 
an attorney, service shall be made upon the attorney unless 

service upon the party is  ordered by the court.'! 

b .  Rule 1.08O(c) indicates " i n  actions when the 

par t i e s  are unusually numerous I(i.e. members representing 

the Florida Bar, such as President, President-elect, etc.),' 

the court may regulate the service Contemplated by these 

rules on motion or on its initiative in such a manner as may 

be found to be just and reasonable." 

c .  Rule l.OSO(g) indicates that l l i f  a par ty  who is 

not represented by an a t t o r n e y  f i l e s  a paper that does not 
show service of a copy on o the r  parties, the clerk shall 

serve a copy of it on o t h e r  parties as provided in subdi- 

vision (b) of this Rule." 
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I. 4. Daniel E. Schramek has been authorized to practice 

law, in the same capac i ty  as  a licensed attorney without 
r e s t r i c t ions  or limitations, before this Court pursuant to 
- The Flo r ida  Bar v. Marina Securities, Inc. and Marina Trust 

Services, Inc., Case N o .  77,375, 1991. 

5 .  Pursuant to Florida Statutes Chapter 454, Attorneys- 

At-Law, Section 454.23, Penalties: indicates that "Any 

person no t  licensed or otherwise authorized by the Supreme 
Court of Florida who shall practice law or ... shall be 
guilty of a misdemeanor of the first degree ... 11 

6 .  The "Practice of Law" is not specifically defined by 

statute, court rule, or case law of the State of Florida. 

SUMMARY OF FACTS 

1. It has not been clearly stated or def ined  as to who 

is the Attorney of Record for the Petitioner/Counterrespon- 

dent 

2.  There is a question at issue concerning the filing 

of a "Notice of Appearance" to determine and def ine  who s h a l l  

have standing and authorization to address issues before this 

court and to file motions and pleadings. 
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3 .  Fla.R.C.P., Rule 1.080, govern service of all 

motions and pleadings f i l e d  before this court. 

4. Daniel E. Schramek has been authorized to practice 

law, in t he  same capacity as  a licensed attorney without 

restrictions or limitations, before this Court pursuant to 

The Florida Bar v. Marina Securities, I n c .  and Marina Trust 

Services, Inc., Case No. 77,375, 1991, and is acting in t h e  

same capacity in this action before this court. 

5. Pursuant to F . S .  454.23, Daniel E. Schramek appears 

to be in compliance with said statute as a result of this 

court's authorization f o r  Mr. Schramek to practice law 

in the same capacity as a licensed attorney without 

restrictions or limitations, before this Court pursuant to 

- The Florida Bar v.  Marina Securities, I n c .  and Marina T r u s t  

Services, I n c . ,  Case No. 7 7 , 3 7 5 ,  1991. 

6. The "Practice of Law" has not been specifically 

defined by statute, court r u l e ,  or case law of the State of 
Florida. 

SUMMARY OF ARGUMENT 

It appears that the at torney of record, based on the a c t  

of signing the original pleadings, is Joseph R ,  Boyd. Since 

James Fox Miller, Benjamin H. Hill 111, John F .  Harkness, 
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