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T A B L E  O F  C O N T E N T S  

S T A T E M E N T  O F  T H E  CASE AND STATEMENT O F  T H E  F A C T S  - - - - - - - - - - - - - -  1. 

I S S U E S  P R E S E N TED FOR REVIEW A N D  ARGUMENT---------------------- 

I. ( a s  f r a m e d  by t h e  F i r s t  District C o u r t  of Appeal 
a s  a question o f  g r e a t  public importance) 

IN DETERMINING T H E  REASONABLENESS O F  AN ATTORNEY'S 
F E E  AWARD M A D E  P U R S U A N T  TO SECTION 73.092, FLORIDA 
S T A T U T E S ,  IS T H E  ROWE CONTINGENCY RISK MULTIPLIER 
A P P L I C A B L E  IN AN m R S E  CONDEMNATION ACTION, BASED 
UPON A R E C O R D  IN W H I C H  IT I S  CLEARLY APPARENT T H A T  
I T  W A S  INITIALLY HIGHLY UNCERTAIN WHETHER T H E  
CLAIMANTS W O U L D  PREVAIL O N  T H E  T H R E S H O L D  ISSUE 
O F  T A K I N G  

A. WHETHER QUANSTROM I S  NOT INCONSISTENT WITH S C H I C K  
111. BECAUSE QUANSTROM A P P L I E S  ONLY T O  INTENTIONAL 
STATUTORY CONDEMNATION A N D  N O T  T O  INVERSE CONDEMNATION 9. 

B. WHETHER EVEN IF QUANSTROM D I S P L A C E S  S C H I C K  III.,THE 
T R I A L  J U D G E  S T I L L  M A D E  SUFFICIENT FACTUAL FINDINGS 
UNDER QUANSTROM PRINCIPLES 13. 
WHICH WOULD JUSTIFY T H E  APPLICATION OF RISK-MULTIPLIERS 
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STATEMENT OF THE FACTS A N D  STATEMENT O F  T H E  C A S E  

F o r  y e a r s ,  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  h a d  a m a n d a t o r y  

o n - g o i n g  p r o g r a m  o f  f u n m i g a t i n g  o r a n g e  g r o v e s  w i t h  E D B  ( e t h y l e n e  

d i b r o m i d e ) . ( R . 4 3 ) .  I n  1 9 8 3 ,  t h e  S t a t e  d i s c o v e r e d  EDB i n  t h e  w e l l s  

o f  l a n d o w n e r s  i n  r u r a l  O r a n g e  C o u n t y .  T h e  D e p a r t m e n t  i t  t u r n e d  

o u t  h a d  b e e n  a p p l y i n g  E D B  a t  a r a t e  o f  a p p r o x i m a t e l y  3 +  t i m e s  

t h e  a m o u n t  a l l o w e d  b y  s t a t e  a n d  f e d e r a l  l a w  a n d  i n  v i o l a t i o n  

o f  t h e  m a n u f a c t u r e r ’ s  w a r n i n g  l a b e l . ( R . 4 3 )  ED9 i s  a k n o w n  p o t e n t  

m u t a g e n  a n d  a s u s p e c t e d  human c a r c i n o g e n . ( R . 4 3 )  

T h e  l a n d o w n e r s  w e r e  i m m e d i a t e l y  w a r n e d  n o t  t o  d r i n k  t h e  

w a t e r ,  n o t  t o  b a t h e  i n  i t ,  n o t  t o  c o o k  w i t h  i t  a n d  n o t  t o  e v e n  

q f a u n d e r  c l o t h i n g  w i t h  i t .  A t  t h e  t i m e  o f  d i s c o v e r y ,  R o b e r t  a n d  

M a r j o r i e  S c h i c k  h a d  1 4 . 6 7  p p b  E D B  i n  t h e i r  w a t e r , 7 0 0  t i m e s  t h e  

a m o u n t  a1  1 owed b y  1 aw. ( R . 4 4 ;  $ 1  7-22 .1  0 4 (  1 ) ( g  ) ,F . A . C .  ( 1  9 8 3 ) r e p e a l  e d .  ) 

ED9 h a s  s i n c e  b e e n  b a n n e d  ( R . 4 3 ) .  

T h e  l a n d o w n e r s ’  homes became u n s a l e a b l e  a n d  u n i n h a b i t a b l e  

a n d  t h e y  w e r e  f o r c e d  t o  a b a n d o n  t h e m . ( R . 4 2 - 5 7 ) .  T h e  S c h i c k  f a m i l y ,  

a l o n g  w i t h  t h e  o t h e r  f a m i l i e s  i n v o l v e d  i n  t h i s  l a w s u i t ,  f i l e d  

a l a w s u i t  a g a i n s t  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e .  One o f  t h e  

t h e o r i e s  u n d e r  w h i c h  r e l i e f  was s o u g h t  was i n v e r s e  c o n d e m n a t i o n .  

( R . 1 - 1 4 ;  4 2 - 5 7 ) .  

T h e  c i r c u i t  c o u r t  i n i t i a l l y  d i s m i s s e d  t h e  a c t i o n  f o r  

“ f a i l u r e  t o  s t a t e  a c a u s e  o f  a c t i o n . ”  ( R . 6 1 ) .  T h e  F i r s t  D C A  

r e v e r s e d  a n d  r e m a n d e d  f o r  a t r i a l  o n  t h e  m e r i t s .  S c h i c k  v . 
D e p a r t m e n t  o f  A g r i c u l t u r e ,  5 0 4  So.2d  1 3 1 8 ( F l a .  1 s t  D C A  1 9 3 7 ) .  

T h e  D e p a r t m e n t  a p p e a l e d  t o  t h e  Supreme C o u r t  f o r  r e v i e w  b u t  
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c e r t i o r a r i  was d e n i e d . D e p a r t m e n t  o f  A g r i c u l t u r e  v S c h i c k ,  Case No. 

7 0 , 3 8 8 ,  Supreme C o u r t  1 9 8 7 ) .  

The c a s e  went back t o  t h e  c i r c u i t  c o u r t  f o r  a t r i a l  

on t h e  m e r i t s .  The c i r c u i t  j u d g e  f o u n d  t h a t  a t a k i n g  had 

o c c u r r e d  ( R . 4 0 1 - 4 0 2 ) .  The Depar tment  f i l e d  an i n t e r l o c u t o r y  

a p p e a l  b a s e d  upon t h e  f r i v o l o u s  n o t i o n  t h a t  no t a k i n g  c o u l d  

be u p h e l d  b e c a u s e  t h e  Depar tment  d o e s  n o t  have s t a t u t o r y  t a k i n g  

powers  ( R . 3 2 2 ) .  P l a i n t i f f s  moved f o r  s a n c t i o n s  on t h e  f r i v o l o u s  

a p p e a l  and moved t o  d i s m i s s .  The Depar tment  e v e n t u a l l y  w i t h d r e w  

t h e  i n t e r l o c u t o r y  a p p e a l  b u t  w a i t e d  u n t i l  a l l  t h e  b r i e f s  h a d  

been f i l e d .  Depar tment  o f  A g r i c u l t u r e  v .  S c h i c k  , Case No. 88-1181 

( F i r s t  D C A  1 9 8 8 ) .  

T h e r e a f t e r ,  t h e  t r i a l  c o u r t  e n t e r e d  a f i n a l  judgment  

a w a r d i n g  t h e  P l a i n t i f f / l a n d o w n e r s  a t o t a l  o f  $ 3 2 6 , 7 0 0 .  w i t h  

1 2 %  i n t e r e s t  t o  d a t e  o f  payment . (R.  401-402)  The Depar tment  

f l a t l y  and w i t h o u t  l e g a l  j u s t i f i c a t i o n  r e f u s e d  t o  pay t h e  l a n d -  

owners  a penny of t h e i r  j u d g m e n t .  F i n a l l y ,  P l a i n t i f f s  were f o r c e d  

t o  f i l e  a mandamus a c t i o n  a g a i n s t  t h e  Depar tment  and  Doyle C o n n e r ,  

a s  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t , t o  compel payment of  a l a w f u l  

j u d g m e n t .  The mandamus s u i t  e n d u r e d  f o r  n e a r l y  a y e a r . ( R . 4 0 9 - 4 2 8 ;  

R.445-480) .0ne  working  day b e f o r e  t h e  t r i a l ,  t h e  Depar tment  s i g n e d  

an  a g r e e m e n t  t o  pay t h e  l a n d o w n e r s  t h e i r  money. W i t h  t h e  a c c r u i n g  

i n t e r e s t ,  t h e  P l a i n t i f f  ended  u p  w i t h  a l m o s t  $400,000.  

The c i r c u i t  c o u r t  awarded  t h e  P l a i n t i f f s '  a t t o r n e y  a 

f e e  of  800 h o u r s  a t  $ 1 5 0 . / h o u r  w i t h  a r i s k - m u l t i p l i e r  of 2 . 5 .  

The c o u r t  a l s o  awarded  P l a i n t i f f s '  a t t o r n e y  21 h o u r s  a t  $ 1 5 0 . /  

h o u r  w i t h  a r i s k - m u l t i p l i e r  of  2 . 0  f o r  t h e  a p p e a l . ( R . 4 3 7 - 4 3 8 ) .  



The Department dec ided  t o  appea l  t h e  a w a r d  of a t t o r n e y ' s  

f e e s ,  a r g u i n g  t h a t  r i s k - m u l t i p l i e r s  were never  a p p r o p r i a t e  i n  

i n v e r s e  condemnation c a s e s . ( R . 4 9 4 ) .  T h e  F i r s t  D C A  in  Department 

of A g r i c u l t u r e  v S c h i c k ,  553 S o . 2 d  360 ( F l a .  1 s t  D C A  1 9 8 9 ) ,  

r e j e c t e d  t h e  Depar tmen t ' s  c o n t e n t i o n  a n d  h e l d  t h a t  r i s k  m u l t i -  

p l i e r s  were a p p r o p r i a t e  so  long a s  t h e  t r i a l  judge  makes s u f f i -  

c i e n t  w r i t t e n  f i n d i n g s  pe r  Rowe t o  j u s t i f y  t h e i r  a p p l i c a t i o n .  

S ince  t h e  t r i a l  c o u r t  h a d  f a i l e d  t o  make w r i t t e n  f a c t u a l  f i n d i n g s ,  

t h e  F i r s t  D C A  remanded t h e  c a u s e  back t o  t h e  t r i a l  c o u r t  f o r  a n  

e v i d e n t i a r y  h e a r i n g  a n d  t h e  e n t r y  of w r i t t e n  f i n d i n g s  per  Rowe. 

T h e r e a f t e r ,  a n  e v i d e n t i a r y  h e a r i n g  was h e l d .  The t r i a l  

c o u r t  r e i n s t a t e d  i t s  o r i g i n a l  a t t o r n e y ' s  f e e  award b u t  t h i s  

t ime  t h e  t r i a l  c o u r t  e n t e r e d  e x t r e m e l y  d e t a i l e d  w r i t t e n  f i n d i n g s  

(R.552-558) .  I t  shou ld  be no ted  t h a t  S t a n d a r d  Guaranty v Q u a n  - 
s t r o m ,  i n f r a ,  was a l r e a d y  in  e x i s t e n c e  a t  t h e  t ime t h e  t r i a l  

c o u r t  h e l d  i t s  remanded e v i d e n t i a r y  h e a r i n g  a n d  t h e  t r i a l  c o u r t  

was aware o f  t h e  d e c i s i o n  because  P e t i t i o n e r s '  a t t o r n e y  ( n o t  

t h e  Depar tment )  h a d  b r o u g h t  t h e  then-new c a s e  t o  t h e  c o u r t ' s  

a t t e n t i o n . ( R . 5 5 6 ; p a g e  6 of t r a n s c r i p t  of e v i d e n t i a r y  h e a r i n g ) .  

Among t h e  t r i a l  c o u r t ' s  many f a c t u a l  f i n d i n g s  were 

t h e  f o l l o w i n g :  

The c o u r t  f i n d s  t h a t  t h i s  c a s e  r a i s e d  s e v e r a l  novel 
and unique  i s s u e s  of l a w .  Th i s  c a s e  r a i s e d  t h e  
q u e s t i o n  o f  whether  a landowner c o u l d  r e c o v e r  under  
a t h e o r y  of i n v e r s e  condemnation a s  a r e s u l t  of 
P o l l u t i o n  in  underqround w a t e r s .  T h i s  was a c a s e  
o f  f i r s t  i m p r e s s i o i  i n  F l o r i d a .  The a p p e l l a t e  c o u r t  
i n  Schick  v Department o f  A g r i c u l t u r e ,  504 S o . 2 d  1318 
( F l a .  1 s t  D C A  1987)  r e c o g n i z e d  t h e  un iqueness  of t h e  
c e n t r a l  i s s u e  r a i s e d  i n  t h i s  c a s e ,  a s  w e l l .  I n  f a c t ,  
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t h i s  c o u r t  o r i 'g ina l ly  d i s m i s s e d  t h e  i n v e r s e  condemnation 
s u i t  f o r  " f a i l i n g  t o  s t a t e  a c a u s e  o f  a c t i o n . "  The 
o n l y  o t h e r  F l o r i d a  c a s e  d e a l i n g  wi th  t h e  i s s u e  o f  
i n v e r s e  condemnation based o n  p o l l u t i o n  o f  under-  
g r o u n d  w a t e r s  was V i l l a g e  o f  Teques ta  v J u p i t e r  
I n l e t  C o r p o r a t i o n ,  L c i t e  o m i t t e d ]  a n d  t h a t  c a s e  
was dec ided  a g a i n s t  t h e  landowners .  T h e r e f o r e ,  
t h i s  c o u r t  i s  o f  t h e  o p i n i o n  t h a t  t h i s  c a s e  
c a r r i e d  with i t  a h i g h  deg ree  of r i s k  f o r  t h e  
a t t o r n e y  a t  t h e  o u t s e t .  

Unl ike t h e  t y p i c a l  condemnation c a s e  f i l e d  p u r s u a n t  
t o  C h .  73 ,  where t h e  a t t o r n e y  i s  compensated r e g a r d l e s s  
o f  t h e  outcome, t h i s  c a s e  was a n  a l l - o r - n o t h i n g  c a s e .  
The a t t o r n e y  t e s t i f i e d  t h a t  she  h a d  n o  o t h e r  f e e  
a r r angemen t s  w i t h  he r  c l i e n t s  a n d  t h a t  i f  she f a i l e d  
t o  p r e v a i l ,  she would r e c o v e r  n o t h i n g  f o r  he r  many 
y e a r s  o f  l e g a l  s e r v i c e .  Because of t h e  un iqueness  a n d  
complex i ty  o f  t h e  c a s e ,  t h e  a t t o r n e y  assumed a very 
s u b s t a n t i a l  r i s k  o f  non-payment. Case law,  a t  t h e  
t ime she undertook t o  r e p r e s e n t  t h e s e  c l i e n t s ,  was 
e i t h e r  n o n - e x i s t e n t  o r  a g a i n s t  h e r .  The l andowners '  
a t t o r n e y  was n o t  o n  a c o n t i n g e n c y  f e e  w i t h  he r  
c l i e n t s  n o r  was she  w o r k i n g  o n  an h o u r l y  r a t e  b a s i s .  

T h i s  c a s e  was l e g a l l y  a n d  p r o c e d u r a l l y  c o m p l i c a t e d .  
Although t h e  c a s e  was f i l e d  i n  1 9 8 5 ,  P l a i n t i f f s '  
a t t o r n e y  has  been r e p r e s e n t i n g  t h e s e  landowners  
s i n c e  1984.  A t  t h e  t ime t h i s  c o u r t  e n t e r e d  i t s  
o r d e r  o n  a t t o r n e y ' s  f e e s ,  t h e r e  h a d  been t w o  
a p p e a l s  t o  t h e  D C A  ( t h e r e  have s i n c e  been t w o  more),  , 
a c e r t i o r a r i  appea l  t o  t h e  Supreme C o u r t ,  a n  a t t e m p t e d  
removal t o  f e d e r a l  c o u r t ,  a h e a r i n g  o n  l i a b i l i t y  a n d  
a h e a r i n g  o n  damages. Because of t h e  un iqueness  and 
complex i ty  o f  t h e  i s s u e s  r a i s e d ,  t h e  amounts o f  
damages invo lved  a n d  t h e  number of c l i e n t s  r e p r e s e n t e d ,  
i t  was a s i g n i f i c a n t  gamble on  t h e  p a r t  o f  t h e  
a t t o r n e y  f r o m  t h e  o u t s e t .  I t  was a l s o  a p p a r e n t ,  a t  t h e  
o u t s e t ,  t h a t  t h e  l i t i g a t i o n  would be l e n g t h y  a n d  t ime-  
consuming. The condemnees'  a t t o r n e y  t e s t i f i e d  t h a t  
o f t e n  she s p e n t  whole days on ly  working o n  t h i s  
c a s e  a n d  t h a t  she was f o r c e d  t o  turn d o w n  paying 

*S ince  t h e  judge  s igned  t h e  above o p i n i o n ,  t h e r e  
have been t w o  more a p p e a l s :  one t o  t h e  F i r s t  D C A  
a n d  t h e  i n s t a n t  one ,  in a d d i t i o n  t o  t h e  " t w o  more 
a p p e a l s "  r e f e r e n c e d  i n  h i s  o r d e r .  
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c a s e s  a t  one t ime  because t h e  i n s t a n t  l i t i g a t i o n  had 
become so t ime-consuming.  

The a t t o r n e y  f o r  t h e  landowners  i s  a p a r t n e r  i n  a 
3 -person  f i r m .  She i s  t h e  on ly  one i n  t h e  f i r m  who 
p r a c t i c e s  envi ronmenta l  law. She worked on  t h i s  
c a s e  by h e r s e l f  a n d  with n o  a s s i s t a n c e  f r o m  any 
c o - c o u n s e l .  

The a t t o r n e y  f o r  t h e  landowners  ach ieved  a n  e x c e l l e n t  
r e s u l t  f o r  h e r  c l i e n t s .  The c o u r t  awarded t h e  f u l l  
a m o u n t  o f  t h e  compensat ion r e q u e s t e d  by h e r  a p p r a i s e r  
wi th  t h e  e x c e p t i o n  of some m i n o r  r e l o c a t i o n  c o s t s . . .  

The c o u r t  has  compared t h e  monetary a w a r d  g r a n t e d  in  
t h i s  c a s e  wi th  awards g r a n t e d  i n  o t h e r  i n v e r s e  con-  
demnation c a s e s ,  such a s  S t a t e  v Gables -by- the -Sea ,  
I n c .  , 374 S o . 2 d  582 ( F l a .  3d D C A  1 9 7 9 ) .  A l t h o u g h  
t h e  award in Gables  was pre-Rowe a n d  t h e r e f o r e  com- 
puted  by d i f f e r e n t  f o r m u l a ,  i t  i s  s i g n i f i c a n t  t o  
n o t e  t h a t  i n  t h a t  c a s e  (which d i d  n o t  d i f f e r  s i g n i -  
f i c a n t l y  from t h e  i n s t a n t  one i n  t e r n s  of s u b j e c t  
m a t t e r ,  c o m p l e x i t y ,  t ime s p e n t , e t c . )  t h e  a t t o r n e y s  
were awarded a f e e  of $ 8 0 0 , 0 0 0 .  i n  1 9 7 8  d o l l a r s .  The 
award i n  Gab les ,  which i s  n e a r l y  t r i p l e  t h e  i n s t a n t  
a w a r d  of f e e s ,  was uphe ld .  I n  l i g h t  of Gab les ,  and 
o t h e r  s i m i l a r  c a s e s ,  t h e  c o u r t  f i n d s  t h a t  i t s  o r i g i n a l  
award o f  f e e s  was r e a s o n a b l e  and well  w i t h i n  a c c e p t e d  
norms i n  t h e  l e g a l  community. 

The c o u r t  has  h a d  y e a r s  t o  o b s e r v e  b o t h  t h e  q u a l i t y  a n d  
q u a n t i t y  o f  work  performed by t h e  a t t o r n e y  a n d  has  
f o u n d  h e r  t o  have been d i l i g e n t  and s k i l l e d  i n  t h e  
h a n d l i n g  o f  t h i s  m a t t e r  f o r  h e r  c l i e n t s .  

The c l i e n t s  would n o t  have h a d  t h e  r e s o u r c e s  t o  h i r e  
a n  a t t o r n e y  a t  a n  h o u r l y  r a t e .  I f  t h e y  h a d  been on a 
con t ingency  f e e ,  t hey  would n o t  have r e c e i v e d  t h e  
f u l l  compensat ion f o r  t h e i r  l a n d  g u a r a n t e e d  by t h e  
C o n s t i t u t i o n .  Without a s u b s t a n t i a l  r i s k  m u l t i p l i e r  
a s  a n  i n c e n t i v e ,  i t  i s  d o u b t f u l  t h a t  t h e s e  landowners  
cou ld  have a t t r a c t e d  a n  a t t o r n e y ,  p a r t i c u l a r l y  one 
wi th  a high l e v e l  o f  s p e c i a l i z a t i o n  i n  envi ronmenta l  
law,  t o  r e p r e s e n t  them o n  t h i s  m a t t e r .  I n  f a c t ,  t h e  
ev idence  shows t h a t  (even wi th  t h e  s t a t u t o r y  g u a r a n t e e  
of  a t t o r n e y ' s  f e e s  under  Chapter  7 3 ,  F l o r i d a  S t a t u t e s ) ,  
t h e s e  same landowners  s p e n t  a g r e a t  deal  o f  t ime t r y i n g  
t o  f i n d  a knowledgeable  a t t o r n e y  who was w i l l i n g  t o  
h e l p  them. I t  i s  k n o w n  t h a t  a t  l e a s t  t w o  a t t o r n e y s  
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p a s s e d  o v e r  t h e  c a s e  p r i o r  t o  t h e i r  o b t a i n i n g  t h e  
s e r v i c e s  o f  t h e i r  c u r r e n t  a t t o r n e y .  

T h e  c i r c u i t  c o u r t  a l s o  a w a r d e d  t h e  P l a i n t i f f s  40  

h o u r s  o f  c o m p e n s a t i o n  f o r  s u p p l e m e n t a l  a t t o r n e y ' s  f e e s  ( R . 5 5 9 -  

5 6 0 )  a n d  37 h o u r s  o f  a t t o r n e y ' s  f e e s  f o r  t h e  a p p e a l  r e s u l t i n g  

i n  t h e  r e m a n d . ( R .  5 5 0 - 5 5 1 ) .  T h e  c o u r t  a l s o  a w a r d e d  c o s t s  t o  

P l a i n t i f f s .  ( R .  5 5 0 - 5 5 1 - 5 5 9 - 5 6 0 ) .  

The D e p a r t m e n t  o n c e  a g a i n  a p p e a l e d  t h e  a t t o r n e y ' s  f e e s  

t o  t h e  F i r s t  DCA.(R. 5 6 8 - 5 6 9 ) .  The D e p a r t m e n t ' s  a p p e a l  a g a i n  

r a i s e d  t h e  i d e n t i c a l  i s s u e  p r e v i o u s l y  ( a n d  u n s u c c e s s f u l l y )  r a i s e d  

i n  i t s  p r i o r  a p p e a l  i . e .  t h a t  r i s k  m u l t i p l i e r s  a r e  n e v e r  a w a r d a b l e  

i n  i n v e r s e  c o n d e m n a t i o n  c a s e s .  T h e  F i r s t  D C A  a c k n o w l e d g e d  t h a t  

o r d i n a r i l y  r e s  j u d i c a t a  w o u l d  a c t  t o  b a r  s u c h  a n  a p p e l l a t e  

a r g u m e n t  a n d  t h e  D e p a r t m e n t  w o u l d  b e  b o u n d  b y  t h e  l a w  o f  t h e  

c a s e .  H o w e v e r ,  t h e  c o u r t ,  o n  a s p l i t  d e c i s i o n  ( d i s s e n t  by J u d g e  

W o l f e )  r e v e r s e d  i t s  e a r l i e r  d e c i s i o n  b a s e d  u p o n  t h e  Supreme 

C o u r t ' s  i n t e r v e n i n g  d e c i s i o n  i n  S t a n d a r d  G u a r a n t y  I n s u r a n c e  Co. 

v .  Q u a n s t r o m , 5 5 5  So.2d  8 2 8  ( F l a .  1 9 9 0 ) .  

T h e  F i r s t  D C A  s i m u l t a n e o u s l y  r e m a n d e d  t h e  c a u s e  b a c k  

t o  t h e  c i r c u i t  c o u r t  f o r  t h e  e n t r y  o f  a new a t t o r n e y ' s  f e e  

a w a r d  p u r s u a n t  t o  C h a p t e r  7 3 , F l o r i d a  S t a t u t e s  ( i n s t e a d  o f  Rowe) 

a n d  c e r t i f i e d  t h e  i s s u e  a s  o n e  o f  " g r e a t  p u b l i c  i m p o r t a n c e ' '  t o  

t h e  F l o r i d a  Supreme C o u r t .  

T h i s  a p p e a l  e n s u e d .  To d a t e ,  P e t i t i o n e r s '  a t t o r n e y  h a s  

n o t  b e e n  p a i d  e v e n  o n e  p e n n y  o f  a t t o r n e y ' s  f e e s  f o r  t h e  i n v e r s e  

c o n d e m n a t i o n  c l a i m ,  n o t  e v e n  t h e  u n d i s p u t e d  p o r t i o n s  o f  t h e  

a t t o r n e y ' s  f e e s !  T h i s  c a s e  h a s  b e e n  i n  t h e  c o u r t  s y s t e m  s i n c e  

1 9 8 5 .  
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S U M M A R Y  OF ARGUMENT 

Q u a n s t r o m  i s  n o t  i n c o n s i s t e n t  w i t h  S c h i c k  1 1 1 .  b e c a u s e  

Q u a n s t r o m  o n l y  a p p l i e s  t o  i n t e n t i o n a l  s t a t u t o r y  c o n d e m n a t i o n s  

a n d  n o t  t o  i n v e r s e  c o n d e m n a t i o n s .  T h e  Supreme C o u r t ' s  d e c i s i o n  

i n  Q u a n s t r o m  was i n t e n d e d  o n l y  t o  a p p l y  t o  t h o s e  c o n d e m n a t i o n  

c a s e s  w h e r e  t h e  f e e - a u t h o r i z i n g  s t a t u t e  ( 5 7 3 . 0 9 2 , F . S . )  g u a r a n -  

t e e s  a n  a t t o r n e y  f e e  r e g a r d l e s s  o f  t h e  o u t c o m e  o f  t h e  c a s e  a n d  

n o t  t o  i n v e r s e  c o n d e m n a t i o n  w h e r e  t h e  a t t o r n e y  r e c o v e r s  n o  f e e  

a t  a l l  u n l e s s  h e  p r e v a i l s .  

T h e  F i r s t  D C A  i n  S c h i c k  1 1 1 .  h a d  n o  d i f f i c u l t y  r e c o g -  

n i z i n g  t h e  i n h e r e n t  d i s s i m i l a r i t i e s  b e t w e e n  c o n d e m n a t i o n  a n d  

i n v e r s e  C o n d e m n a t i o n  t h e  f i r s t  t i m e  t h e  i s s u e  came b e f o r e  

t h e m  d e s p i t e  t h e  e x i s t e n c e  o f  c a s e s  s u c h  a s  D i v i s i o n  o f  A d m i n i -  

s t r a t i o n  v R u s l a n ,  i n f r a ,  w h i c h  h e l d  t h a t  r i s k  m u l t i p l i e r s  w e r e  

n e v e r  a w a r d a b l e  i n  c o n d e m n a t i o n  c a s e s .  R u s l a n  i s  a f a r  m o r e  

r e s t r i c t i v e  d e c i s i o n  t h a n  Q u a n s t r o m ' s  d e c i s i o n ,  w h i c h  c o n c e d e s  

t h a t  r i s k  m u l t i p l i e r s  a r e  s o m e t i m e s  a w a r d a b l e  i n  e m i n e n t  d o m a i n  

c a s e s  u n d e r  " e x t r a o r d i n a r y "  c i r c u m s t a n c e s  . I '  

Even i f  Q u a n s t r o m  d o e s  somehow s u p e r s e d e  S c h i c k  I I I . ,  

t h e  F i r s t  D C A  s t i l l  s h o u l d  h a v e  u p h e l d  i t s  o r i g i n a l  d e c i s i o n  

i n  S c h i c k  1 1 1 .  b e c a u s e  t h e  t r i a l  j u d g e  made s u f f i c i e n t  f a c t u a l  

f i n d i n g s  w h i c h  w o u l d  h a v e  j u s t i f i e d  t h e  a p p l i c a t i o n  o f  r i s k  

m u l t i p l i e r s  u n d e r  Q u a n s t r o m  p r i n c i p l e s  . Q u a n s t r o m  h e l d  t h a t  

u n d e r  " t r u l y  s p e c i a l  c i r c u m s t a n c e s "  f e e  e n h a n c e r s  a r e  a p p r o p r i a t e  

a n d  t h a t  c o u r t s  m u s t  r e m a i n  f l e x i b l e  i n  c o m p u t i n g  s u c h  f e e s .  
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Both the trial court and the First District Court of 

Appeal recognized the extraordinary nature of the instant case. 

The trial court called the case "complex", "unique", "time- 

consuming", "a significant gamble on the part of the attorney", 

and "unlike the typical condemnation case." 

The First District Court of Appeal held:(inter alia) 

This was no ordinary case. It concerned novel 
and unique issues. 

AS such, the instant case would fit snugly within 

the exception carved out by Quanstrom that allows trial courts 

to apply risk multipliers whenever an eminent domain case 

presents "truly special circumstances." 

Additionally, the First DCA erred by departing from 

the law o f  the case, As Judge Wolfe stated in his dissent, there 

were insufficient grounds for allowing the Department to raise 

previously settled questions of law. 
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A .  Q U A N S T R O M  I S  NOT INCONSISTENT WITH SCHICK 111. B E C A U S E  
Q U A N S T R O M  A P P L I E S  O N L Y  TO I N T E N T I O N A L  S T A T U T O R Y  C O N D E M N A T I O N  
A N D  N O T  T O  INVERSE C O N D E M N A T I O N  

I n  t h e  Supreme C o u r t  c a s e  of S tanda rd  Guaranty I n s u r a n c e  

Co.  v Quans t rom,  555  S o .  2 d  828 ( F l a . 1 9 9 0 ) ,  t h i s  c o u r t  d e l i n a t e d  

t h r e e  c a t e g o r i e s  of c a s e s  f o r  t h e  pu rposes  of s e t t i n g  r e a s o n a b l e  

a t t o r n e y ' s  f e e s .  I n  t h e  t h i r d  c a t e g o r y ,  t h e  c o u r t  i n c l u d e d  " f a m i l y  

l aw ,  eminent  domain a n d  e s t a t e  a n d  t r u s t  p r o c e e d i n g s . "  No mention 

i s  made of  i n v e r s e  condemnation.  T h i s  i s  s i g n i f i c a n t .  

A f a i l u r e  t o  mention i n v e r s e  condemnation may be t aken  

a s  an i n t e n t  t o  e x c l u d e  i t .  Although t h e  r u l e  of " e x p r e s s i o .  

un ius  e s t  e x c l u s i o  a l t e r i u s "  i s  i n t e n d e d  t o  govern t h e  decoding 

of s t a t u t o r y  meaning, i t  i s  pe rhaps  h e l p f u l  in  l o o k i n g  a t  t h e  

i n t e n t  of j u d i c i a l  meaning, a s  w e l l .  The g e n e r a l  p r i n c i p l e  i s  

t h a t  t h e  mention of one t h i n g  i m p l i e s  t h e  e x c l u s i o n  of a n o t h e r .  

L ikewise ,  t h e  s t a t u t o r y  c o n s t r u c t i o n  r u l e  of ejusdem g e n e r i s  

( u s e  o f  g e n e r a l  words w i l l  be i n t e r p r e t e d  t o  i n c l u d e  o n l y  t h i n g s  

s p e c i f i c a l l y  enumera ted )  may a l s o  be h e l p f u l .  S t a t u t e s  $128,  F l a .  

J u r .  2 d  ( 1 9 7 8 ) .  P e t i t i o n e r s  would a r g u e  t h a t  Quans t rom d i d  n o t  

mention " i n v e r s e  condemnation" by name because  t h e  c o u r t  d i d  

n o t  i n t e n d  t o  i n c l u d e  i t .  

I n v e r s e  condemnation i s  a n  ex t r eme ly  d i f f e r e n t  c r e a t u r e  

t h a n  r e g u l a r  condemnation.  Chapter  73,  F l o r i d a  S t a t u t e s  does no t  

mention i n v e r s e  condemnation by name. Chapter  73 was o r i g i n a l l y  

promulgated by t h e  l e g i s l a t u r e  t o  encompass condemnations by 

s t a t e  a n d  l o c a l  governments f o r  r o a d s ,  r a i l r o a d  l i n e s ,  c a n a l s ,  
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t e l e p h o n e s ,  t e l e g r a p h  l i n e s  a n d  o t h e r  p u b l i c  n e c e s s i t i e s .  The 

s t a t u t e  i t s e l f  s t a t e s  t h a t  i t  i s  a d d r e s s i n g  i t s e l f  t o  " t h o s e  

[ e n t i t i e s ]  h a v i n g  t h e  r i g h t  t o  e x e r c i s e  t h e  p o w e r  o f  e m i n e n t  

doma i n . I' 
T h e  i n s t a n t  c a s e  i s  n o t  a s t a t u t o r y  e m i n e n t  d o m a i n ;  i t  

i s  a c o n s t i t u t i o n a l  i n v e r s e  c o n d e m n a t i o n  c a s e .  T h e  D e p a r t m e n t  

o f  A g r i c u l t u r e  h a s  n o  s t a t u t o r y  c o n d e m n a t i o n  p o w e r s  a n d  i s  n o t  

p e r  s e  a c o n d e m n i n g  a u t h o r i t y .  T h e  D e p a r t m e n t  became a n  i n v e r s e  

c o n d e m n o r  b e c a u s e  a c o u r t  d e t e r m i n e d  t h a t  i t s  a c t s  d e p r i v e d  

p r i v a t e  l a n d o w n e r s  o f  t h e i r  c o n s t i t u t i o n a l  r i g h t  t o  u s e  a n d  

e n j o y  t h e i r  l a n d .  

S i m i l a r l y ,  t h e  l a n d o w n e r s '  a t t o r n e y  h a s  n o  a u t o m a t i c  

r i g h t  t o  r e i m b u r s e m e n t  f o r  a t t o r n e y ' s  f e e s  u n d e r  C h a p t e r  7 3 ,  

F l o r i d a  S t a t u t e s .  P l a i n t i f f s / P e t i t i o n e r s '  a t t o r n e y  t o o k  o n  t h i s  

c a s e  k n o w i n g  f u l l  w e l l  t h a t  i f  s h e  d i d  n o t  p r e v a i l  o n  h e r  c l i e n t s '  

" t a k i n g "  c l a i m ,  s h e  w o u l d  r e c o v e r  n o t h i n g .  U n l i k e  t h e  u s u a l  r u n -  

o f - t h e - m i l l  c o n d e m n a t i o n  c a s e  w h e r e  t h e  c o n d e m n i n g  a u t h o r i t y  

i n i t i a t e s  t h e  p r o c e e d i n g  a n d  t h e  l a n d o w n e r s '  a t t o r n e y  i s  p a i d  

r e g a r d l e s s  o f  t h e  o u t c o m e ,  i n  a n  i n v e r s e  c o n d e m n a t i o n  s u i t ,  t h e  

l a n d o w n e r  i n i t i a t e s  t h e  l a w s u i t ,  a n d ,  i f  u n s u c c e s s f u l ,  t h e  a t t o r -  

n e y  r e c o v e r s  n o t h i n g .  I t  i s  t h e r e f o r e  o b v i o u s  t h a t  s t a t u t o r y  

c o n d e m n a t i o n  c a s e s  ( i n v o l v i n g  a b s o l u t e l y  n o  f e e  r i s k )  a n d  i n v e r s e  

c o n d e m n a t i o n  c a s e s  ( i n v o l v i n g  t o t a l  f e e  r i s k )  a r e  t w o  v e r y  

d i f f e r e n t  b e a s t s .  

A c l o s e  r e a d i n g  o f  Q u a n s t r o m  shows t h a t  t h e  Supreme 

C o u r t  was a d d r e s s i n g  i t s e l f  t o  s t a t u t o r y  c o n d e m n a t i o n s  a n d  n o t  
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c o n s t i t u t i o n a l  i n v e r s e  c o n d e m n a t i o n  c a s e s .  I n  Q u a n s t r o m  a t  

8 3 5 ,  t h e  c o u r t  d e s c r i b e s  t h e  p u r p o s e s  o f  t h e  f e e - a u t h o r i z i n g  

s t a t u t e  (§73 .092 ,F .S . )  b y  s t a t i n g  t h a t :  

... t h e  p u r p o s e  o f  t h e  a w a r d  o f  a t t o r n e y ' s  f e e s  i s  
t o  a s s u r e  t h a t  t h e  p r o p e r t y  o w n e r  i s  made w h o l e  
when t h e  c o n d e m n i n g  a u t h o r i t y  t a k e s  t h e  o w n e r ' s  
p r o p e r t y  ... I n  t h e s e  c a s e s ,  t h e  a t t o r n e y  i s  
a s s u r e d  o f  a f e e  when t h e  a c t i o n  commences. 

I t  i s  c l e a r  f r o m  t h i s  q u o t a t i o n  t h a t  t h i s  c o u r t  was 

a d d r e s s i n g  i t s e l f  o n l y  t o  s t a t u t o r y  c o n d e m n a t i o n s  n o t  i n v e r s e  

c o n d e m n a t i o n s .  As m e n t i o n e d  a b o v e ,  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  

i s  n o t  a "Condemn ing  a u t h o r i t y " .  More  i m p o r t a n t l y ,  t h e  c o u r t  

c o u l d  n o t  p o s s i b l y  h a v e  been  a d d r e s s i n g  i n v e r s e  c o n d e m n a t i o n  

b e c a u s e  i n  i n v e r s e  c o n d e m n a t i o n  c a s e s  t h e  a t t o r n e y  m o s t  d e f i n i t e l y  

i s  n o t  " a s s u r e d  o f  a f e e  when t h e  a c t i o n  commences."  

The Supreme C o u r t  was o b v i o u s l y  o n l y  a d d r e s s i n g  s t a t u t o r y  

c o n d e m n a t i o n s  a n d  n o t  i n v e r s e  c o n d e m n a t i o n s .  As s u c h ,  Q u a n s t r o m  

does  n o t  a p p l y  t o  t h e  i n s t a n t  c a s e  a n d  i s  c e r t a i n l y  n o t  i n  c o n -  

f l i c t  w i t h  S c h i c k  111.  

The F i r s t  DCA's  i n i t i a l  w e l l - r e a s o n e d  o p i n i o n  i n  S c h i c k  

111 .  s h o u l d  n o t  h a v e  b e e n  o v e r r u l e d .  S c h i c k  III., l i k e  Q u a n s t r o m ,  

o n l y  made r i s k  m u l t i p l i e r s  p e r m i s s i b l e  n o t  m a n d a t o r y . ,  

1 .  T h e r e  was a m p l e  p r e c e d e n t  u p o n  w h i c h  t h e  F i r s t  D C A  
c o u l d  h a v e  u p h e l d  i t s  p r i o r  d e c i s i o n .  The l e g a l  p r o p o s i t i o n  
s e t  f o r t h  i n  Q u a n s t r o m  t h a t  a t r i a l  c o u r t  may s o m e t i m e s  go 
b e y o n d  t h e  f a c t o r s  s e t  f o r t h  i n  a f e e - s e t t i n g  s t a t u t e  i n  
e x t r a o r d i n a r y  c a s e s  i s  n o t  e n t i r e l y  new. F o r  e x a m p l e ,  a p p e l l a t e  
c o u r t s  h a v e  u p h e l d  t h e  v a l i d i t y  o f  g o i n g  b e y o n d  t h e  f a c t o r s  
s e t  f o r t h  i n  f e e - s e t t i n g  s t a t u t e s  i n  a number  o f  c a s e s  w h e r e  
e x t r a o r d i n a r y  c i r c u m s t a n c e s  w e r e  p r e s e n t .  These  c a s e s  i n c l u d e :  
I n a c i o  v S t a t e  Farm F i r e  a n d  C a s u a l t y  Co., 5 5 0  So.2d 9 2 ( F l a .  
1 s t  D C A  1 9 8 9 ) ; R i v e r s  v S C A  S e r v i c e s  o f  F l o r i d a , I n c . ,  488 So.2d 
873 ( F l a .  1 s t  D C A  1 9 8 9 ) ;  S t a t e  v G a b l e s - b y - t h e - S e a , I n c . ,  374 So. 
2 d  5 8 2 ( F l a .  3d  D C A  1 9 7 9 ) [ t h e  l a t t e r  b e i n g  a p r e - R o w e i n v e r s e  c a s e . ]  
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The First DCA's initial opinion in Schick 11 1 .  also 

I 
I 

harmonizes with Traveler's Indemnity v Sotolongo, 513 So.  2d 

1884 (Fla. 3d DCA 1987) which was approved by this court i n  

Quanstrom. 

As a general rule, courts should attempt to harmonize 

decisions wherever possible. The case of Division of Administra- 

tion v Ruslan, 497 So.2d 1348(Fla. 4th DCA 1986) was in effect 

at the time the First DCA decided Schick 111. Ruslan held that 

risk multipliers were not appropriate i n  eminent domain cases. 

This is a much harsher position than the one taken by this court 

in Quanstrom which leaves the door open on the question by hold- 

ing that risk multipliers may be appropriate in eminent domain 

cases in "extraordinary I' circumstances. Yet, despite Ruslan 

and its rigid prohibition on fee enhancers in eminent domain 

cases, the First DCA recognized that inverse condemnation is 

a wholly different type of litigation and allowed risk multi- 

pliers to attach. It is peculiar that the First DCA was able 

to make that distinction on the first go-round and harmonize 

Ruslan, a potentially much more conflictive case. Yet, on the 

second go-round, the lower appellate court seemed unwilling to 

make the identical separation between condemnation and inverse 

condemnation cases even though Quanstrom's holding was less 

restrictive than Ruslan's. 

In sum, the First DCA's radical departure from its own 

previous opinion was unwarranted and this is doubly true in view 

of the fact that the Department was allowed to raise issues that 

should have been barred by res judicata. 
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B. E V E N  I F  QUANSTROM DISPLACES SCHICK III., THE TRIAL 
JUDGE STILL MADE SUFFICIENT FACTUAL FINDINGS WHICH 

UNDER QUANSTROM PRINCIPLES 

In the Supreme Court's opinion in Quanstrom, the court 

WOULD JUSTIFY THE APPLICATION O F  RISK-MULTIPLIERS 

Under ordinary circumstances, a contingency fee 
multiDlier is not justified Tin eminent domain1 ... aithough the basic lodeSiar method of compiting 
a reasonable attorney's fee may be an appropriate 
starting point ... 
We emphasize that the principles to be utilized 
i n  computing these fees must be flexible to enable 
the courts to consider rare and extraordinary cases 
with truly special circumstances. Quanstrom at 835. 

In short, the Supreme Court did not forbid the use 

o f  Rowe3,multipliers in condemnation cases but merely declared 

that "truly special circumstances" would have to be demonstrated 

to justify their imposition. Agreeing with Traveler's Indemnity 

Co. v Sotolongo,supra, this court held that risk multipliers 

(in appropriate cases) are permissible but not mandatory. 

The holding in Quanstrom is not i n  conflict with the 

holding in Schick 1 1 1 .  because the latter case similarly held 

that the trial judge was permitted to consider Rowe factors but 

was not required to consider them. The First DCA in Schick 111, 

gave the trial judge the discretion to consider Rowe factors and 

he exercised that discretion. 

Since Quanstrom does not spell out with any specificity 

what types o f  eminent domain cases are to be considered "truly 

special" enough to merit Rowe enhancement, this court may need 

3. Florida Patient's Compensation Fund v Rowe, 4 7 2  So.2d 
1145 ( . F l a .  1985). 
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t o  a n s w e r  t h a t  q u e s t i o n .  I t  i s  P e t i t i o n e r s '  h u m b l e  b u t  f e r v e n t  

b e l i e f  t h a t  i f  t h i s  c a s e  d o e s  n o t  q u a l i f y  a s  " t r u l y  s p e c i a l " ,  

t h e n  n o  c a s e  e v e r  c a n  o r  w i l l  m e e t  Q u a n s t r o m ' s  c r i t e r i o n .  

To b e g i n  w i t h ,  t h i s  i s  a n  i n v e r s e  c o n d e m n a t i o n  c a s e .  

T h a t  f a c t ,  s t a n d i n g  a l o n e  a n d  w i t h o u t  m o r e ,  a l r e a d y  c r e a t e s  a n  

e x t r a o r d i n a r y  c i r c u m s t a n c e .  I n v e r s e  c o n d e m n a t i o n  c a s e s  a r e ,  b y  

d e f i n i t i o n ,  r i s k y  a n d  u n c e r t a i n .  H o w e v e r ,  i n  t h i s  c a s e  ( now i n  

i t s  s e v e n t h  y e a r ! )  t h e r e  w e r e  i n n u m e r a b l e  o t h e r  e x t r a o r d i n a r y  

f a c t o r s .  Even t h e  F i r s t  D C A  a c k n o w l e d g e d  t h e  e x t r a o r d i n a r y  n a t u r e  

o f  t h i s  c a s e :  

T h i s  was no  o r d i n a r y  c a s e ;  i t  c o n c e r n e d  n o v e l  a n d  
u n i l q u e  i s s u e s ,  i t  was a c a s e  o f  f i r s t  i m p r e s s i o n  
r e g a r d i n g  w h e t h e r  a l a n d o w n e r  c o u l d  r e c o v e r  damages 
u n d e r  a t h e o r y  o f  i n v e r s e  c o n d e m n a t i o n  a s  a r e s u l t  
o f  t h e  D e p a r t m e n t ' s  p o l l u t i o n  o f  u n d e r g r o u n d  w a t e r s  
b e n e a t h  a p p e l l a n t ' s  p r o p e r t y .  I t  r e q u i r e d  t h r e e  a p p e a l s  
t o  t h i s  c o u r t ,  a s  w e l l  a s  c e r t i o r a r i  p r o c e e d i n g s  t o  
t h e  Supreme C o u r t ,  b e f o r e  a t a k i n g  was f o u n d .  

M o r e o v e r ,  t h e  F i r s t  D C A ,  i n  f r a m i n g  t h e  i s s u e  f o r  

c e r t i f i c a t i o n ,  i n c l u d e d  t h i s  c o n c l u s o r y  p h r a s e :  

... i t  i s  c l e a r l y  a p p a r e n t  t h a t  i t  was i n i t i a l l y  
h i g h l y  u n c e r t a i n  w h e t h e r  t h e  c l a i m a n t s  w o u l d  
p r e v a i l  o n  t h e  t h r e s h o l d  i s s u e  o f  a t a k i n g .  

As J u d g e  W o l f e  p o i n t s  o u t  i n  h i s  d i s s e n t ,  t h e  t r i a l  

c o u r t  f o u n d :  

T h i s  c o u r t  f i n d s  t h a t  t h i s  c a s e  r a i s e d  s e v e r a l  n o v e l  
a n d  v e r y  u n i q u e  i s s u e s  o f  l a w  ... T h i s  c o u r t  i s  o f  t h e  
o p i n i o n  t h a t  t h i s  c a s e  c a r r i e d  w i t h  i t  a h i g h  d e g r e e  
o f  r i s k  f o r  t h e  a t t o r n e y  a t  t h e  o u t s e t .  

T h e  a t t o r n e y  t e s t i f i e d  ... t h a t  i f  s h e  f a i l e d  t o  
p r e v a i l ,  s h e  w o u l d  r e c o v e r  n o t h i n g  f o r  h e r  many y e a r s  
o f  l e g a l  s e r v i c e .  B e c a u s e  o f  t h e  u n i q u e n e s s  a n d  com- 
p l e x i t y  o f  t h e  c a s e ,  t h e  a t t o r n e y  a s s u m e d  a v e r y  
s u b s t a n t i a l  r i s k  o f  n o n - p a y m e n t .  
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The t r i a l  j u d g e  a l s o  made f a c t u a l  f i n d i n g s  t h a t :  

1 )  Case l a w w a s  n o n - e x i s t e n t  or d i r e c t l y  a g a i n s t  t h e  

a t t o r n e y  a t  t h e  t i m e  o f  commencement o f  t h e  s u i t .  

2 )  The c a s e  was l e g a l l y  and p r o c e d u r a l l y  c o m p l i c a t e d .  

3 )  The c a s e  was e x t r a o r d i n a r i l y  t ime-consuming . 
4 )  The a t t o r n e y  had t o  d e v o t e  so much t i m e  t o  t h e  c a s e  

t h a t  s h e  was r e q u i r e d  t o  f o r f e i t  pay ing  c l i e n t s  a t  one p o i n t .  

5 )  The a t t o r n e y  e x h i b i t e d  a h i g h  d e g r e e  of s k i l l  i n  

t h e  h a n d l i n g  of t h e  c a s e .  

6 )  The c l i e n t s  would have had a d i f f i c u l t  t i m e  o b t a i n i n g  

c o u n s e l  w i t h  e x p e r t i s e  i n  e n v i r o n m e n t a l  law w i t h o u t  s u b s t a n t i a l  

i n c e n t i v e s  such  a s  t h o s e  o f f e r e d  by Rowe. 

Judge  Wolfe c o n c l u d e s  i n  h i s  d i s s e n t :  

I b e l i e v e  t h a t  t h e s e  f i n d i n g s  a r e  s u p p o r t e d  by compe ten t  
s u b s t a n t i a l  e v i d e n c e  and comply w i t h  t h e  p r e v i o u s  
mandate  of  t h i s  c o u r t  i n  S c h i c k  111.  and t h e  r e q u i r e -  
ment o f  Quans t rom,  a s  e x p l a i n e d  i n  P l a t t ,  f o r  
e l u d i c a t i o n  of a d e q u a t e  r e a s o n s  whi-sflfy app l  i -  
c a t i o n  of  a c o n t i n g e n c y  r i s k  f a c t o r  t o  a f e e  award 
p u r s u a n t  t o  s e c t i o n  7 3 . 0 9 1 , F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) .  
I would t h e r e f o r e  uphold  t h e  d e c i s i o n  of t h e  t r i a l  
c o u r t  i n  t h i s  m a t t e r .  

The m a j o r i t y  j u s t i c e s  i n  S c h i c k  I V .  ( t h e  c a s e  a t  b a r )  

d o  n o t  d i s p u t e  t h e  t r i a l  j u d g e ' s  f i n d i n g s ,  n o r  d o  t h e y  d i s p u t e  

Judge  W o l f e ' s  c h a r a c t e r i z a t i o n  of  t h o s e  f i n d i n g s  a p p a r e n t l y .  

However, a l t h o u g h  t h e  m a j o r i t y  acknowledged t h a t  Quans t rom 

a l l o w s  r i s k  m u l t i p l i e r s  i n  e x t r a o r d i n a r y  eminen t  domain c a s e s ,  

t h e y  made n o  a t t e m p t  t o  d e f i n e  what t h o s e  " e x t r a o r d i n a r y  c i r c u m -  

4 .  In r e  E s t a t e  o f  P l a t t ,  1 6  F . L . W .  S237 ( F l a .  A p r i l  
4 ' t h  , I  991 ) . 
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s t a n c e s  might be a n d  whether  t h e  i n s t a n t  f a c t s  met t h e  t h r e s h o l d  

c r i t e r i a  f o r  " e x c e p t i o n a l  i t y .  'I 

I n  d i c t a ,  t h e  F i r s t  D C A  opined  t h a t  even i f  t h e  s t a t u t e  

( § 7 3 . 0 9 2 , F . S . )  does con templa t e  t h e  use  of m u l t i p l i e r s  i n  " e x t r a -  

o r d i n a r y  c i r c u m s t a n c e s " ,  t h e  t r i a l  c o u r t  cou ld  on ly  c o n s i d e r  t h e  

s i x  f a c t o r s  in t h e  s t a t u t e  and n o t  t h e  c o n t i n g e n t  n a t u r e  of t h e  

f e e :  

I t  would seem from o u r  r e a d i n g  of Quans t rom,  however,  
t h a t  any unusual c i r c u m s t a n c e s  j u s t i f y i n g  t h e  a p p l i c a -  
t i o n  of a r i s k  m u l t i p l i e r  would p e r t a i n  on ly  t o  t h e  
s i x  f a c t o r s  s p e c i f i e d  under  0 73.092.  

P e t i t i o n e r s  w o u l d  respond t o  t h i s  n o t i o n  by a s s e r t i n g  

t h a t  t h e  t r i a l  j u d g e ' s  c o n s i d e r a t i o n  o f  t h e  c o n t i n g e n t  n a t u r e  

o f  t h e  f e e  was, a t  w o r s t ,  ha rmless  e r r o r  because  t h e  t r i a l  

judge  found so many o t h e r  i ndependen t  b a s e s  f o r  h i s  award 

which f u l f i l l  t h e  r e q u i r e m e n t s  of 873 .092 ,F la .  S t a t s .  ( 1 9 8 7 . )  

T h e r e f o r e ,  t h e  F i r s t  D C A  shou ld  have upheld t h e  t r i a l  

c o u r t ' s  award of r i s k - m u l t i p l i e r s  and i t s  f a i l u r e  t o  d o  so was 

r e v e r s i  bl e e r r o r .  

C O N C L U S I O N  

The C o u r t  i s  asked  t o  r e v e r s e  t h e  t h e  F i r s t  D C A ' s  

d e c i s i o n  and t o  adop t  Judge W o l f e ' s  d i s s e n t ,  r e s t o r i n g  t h e  

r i s k  m u l t i p l i e r s  t o  P e t i t i o n e r s '  a t t o r n e y ' s  f e e s .  

F u r t h e r ,  t h e  c o u r t  i s  asked  t o  r e i n s t a t e  t h e  P e t i t i o n e r s '  

c r o s s - a p p e a l  which was made moot  by t h e  F i r s t  D C A ' s  r e v e r s a l  of 

i t s  e a r l i e r  d e c i s i o n .  

-1 6 -  



Respectfully submitted, 

n 

Lehrman and Denker 
3425 Woodley Road 
Tallahassee, F1. 32312 
(904) 893-6753 

CERTIFICATE O F  SERVICE 

I HEREBY CERTIFY that a true copy 0 :  the foregoing 
o. h&- de I i \re.&& 

Petitioners' Initial Brief w a s e b y  U . S .  Mail to Clinton 

Coulter, Department of Agriculture, Mayo Building, Room 513, 

Tallahassee, Florida 32399-0800 on this & day of May, 
1991. 

-1 7- 


