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I. QUANSTROM DOES NOT ABOLISH R I S K - M U L T IPLIERS Iri CONDEMNATION 
CASES BUT MERELY LIMITS T H E M  TO CASES INVOLVING EXTRAORDINARY 

CIRCUMSTANCES 

The Department mischaracterizes the decision i n  Standard 

Guaranty Insurance Company v Quanstrom,555 So.  2d 828 (Fla. 

1990), as abolishing risk-multipliers in eminent domain cases. 

Quanstrom does not advocate a wholesale abolition of risk 

multipliers i n  condemnation cases; it merely limits their 

application to those cases which present "truly special 

circumstances." Quanstrom at 835.  

The Department also cites City of Orlando v Kensington , 

16 F.L.W. D1392 (Fla. 5th DCA May 23,1991) for the proposition 

that risk multipliers may not ever attach to condemnation cases. 

This is definitely not the holding in Kensington. In fact, 

Kensington acknowledged that the Supreme Court's decision i n  

Plattl 

attorney's fee in Kensington was reversed not because of Rowe 

considerations but because the trial judge failed to delineate 

a reasonable number of hours and a reasonable hourly rate. Ken- 

makes Rowe2 applicable i n  eminent domain cases. The 

sington was a straight eminent domain case and not an inverse 

condemnation case s o  Rowe multipliers were not appropriate. 

Petitioners, in their initial brief, have argued to this 

court that regular condemnation and inverse condemnation cases 

1 .  In re Estate of Platt, 1 6  F.L.W. S237 (Fla. April 4,1991). 

2. Florida Patients' Compensation Fund v Rowe, 472 So.2d 1145 
(Fla. 1985). 
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a r e  i n h e r e n t l y  d i f f e r e n t .  I n  t h e  f o r m e r ,  a f e e  i s  g u a r a n t e e d  b y  

t h e  s t a t u t e  w h e t h e r  t h e  a t t o r n e y  w i n s ,  l o s e s  o r  d r a w s  a n d  

r e g a r d l e s s  o f  how m i s e r a b l y  h e  p e r f o r m s  f o r  t h e  c l i e n t .  I n  

t h e  l a t t e r ,  t h e  a t t o r n e y  r e c o v e r s  n o t h i n g  i f  h e  d o e s  n o t  

p r e v a i l  a n d  t h e  s k i l l  o f  t h e  a t t o r n e y  c a n  mean t h e  d i f f e r e n c e  

b e t w e e n  v i c t o r y  a n d  d e f e a t .  

T h e  D e p a r t m e n t  f a i l s  t o  a d d r e s s  t h i s  s a l i e n t  d i f f e r e n c e ,  

p r e f e r r i n g  i n s t e a d  t o  l u m p  a l l  c o n d e m n a t i o n  c a s e s  i n  o n e  l a r g e  

j u d i c i a l  b a s k e t .  

I n  E s t a t e  o f  P l a t t ,  s u p r a ,  t h e  c o u r t  h e l d  t h a t  r i s k  

m u l t i p l i e r s  w e r e  c r e a t e d  t o  c o m p e n s a t e  a t t o r n e y s :  

. . . f o r  t h o s e  c a s e s  w h e r e  t h e r e  was a r i s k  o f  n o n -  
p a y m e n t .  I n  o t h e r  w o r d s ,  t h i s  f a c t o r  was a d d e d  t o  
t h e  l o d e s t a r  f o r m u l a  t o  c o m p e n s a t e  a t t o r n e y s  who 
r e c e i v e  n o  f e e s  i f  t h e y  do  n o t  p r e v a i l .  

P l a t t  r e j e c t s  t h e  DCA's  a s s e r t i o n  t h a t  Rowe c a n n o t  e v e r  

a p p l y  i n  w o r k e r ' s  c o m p e n s a t i o n  o r  e m i n e n t  d o m a i n  c a s e s .  P l a t t  

a t  S 2 4 0 .  P l a t t  a l s o  a g r e e s  w i t h  Q u a n s t r o m  t h a t  i n  e m i n e n t  

d o m a i n  c a s e s  t h e  l o d e s t a r  a p p r o a c h  ( i . e .  h o u r l y  r a t e  x r e a s o n -  

a b l e  n u m b e r  o f  h o u r s )  i s  o n l y  a s t a r t i n g  p o i n t  a n d  t h e n  o t h e r  

f a c t o r s  s h o u l d  b e  t a k e n  i n t o  a c c o u n t  t o  i n c r e a s e  o r  d e c r e a s e  

t h e  f e e s .  U n d o u b t e d l y ,  t h e  i n s t a n t  c a s e  w o u l d  h a v e  b e e n  e n t i t l e d  

t o  a f e e  e n h a n c e m e n t  u n d e r  5 7 3 . 0 9 2 , F . S .  w i t h  o r  w i t h o u t  Rowe 

b e c a u s e  o f  i t s  j u d i c i a l l y  r e c o g n i z e d  u n i q u e n e s s ,  l e n g t h  a n d  

d i f f i c u l t y .  

D i c t a  i n  P l a t t  i n d i c a t e s  t h a t  t h e  Supreme C o u r t  u n d e r -  

s t a n d s  t h a t  i n  some u n i q u e  c a s e s ,  r i s k  m u l t i p l i e r s  a r e  a p p r o -  

- 2 -  



p r i a t e .  However, P l a t t  i s  n o t  a condemnation c a s e  a n d  s i n c e  

t h e r e  was n o  con t ingency  r i s k  t o  t h e  a t t o r n e y ' s  f e e s  i n  P l a t t ,  

r i s k  m u l t i p l i e r s  were i n a p p r o p r i a t e .  

N o n e t h e l e s s ,  Quanstrom, P l a t t  a n d  Kensington a l l  a g r e e  

t h a t  a r i s k  m u l t i p l i e r  i s  a p p r o p r i a t e  in  c e r t a i n  " e x t r a o r d i n a r y  

c i r c u m s t a n c e s . "  The q u e s t i o n  then  r ema ins :  What  e x a c t l y  a r e  

t h o s e  e x t r a o r d i n a r y  c i r c u m s t a n c e s  and i s  t h i s  c a s e  one o f  them? 

The Supreme C o u r t  has  a l r e a d y  dec ided  t h e  t h r e s h o l d  i s s u e  

t h a t  m u l t i p l i e r s  can be a p p r o p r i a t e  i n  condemnation c a s e s .  

However, t h i s  c o u r t  has  neve r  d e f i n e d  wi th  any s p e c i f i c i t y  

w h a t  t h o s e  e x t r a o r d i n a r y  c i r c u m s t a n c e s  a r e .  

The Department has  f a i l e d  t o  a d d r e s s  t h i s  c e n t r a l  i s s u e .  

The Department does n o t  a r g u e  t h a t  t h i s  c a s e  i s  n o t  e x t r a o r d i n a r y ;  

i n s t e a d  , t h e  Department c o n t i n u e s  t o  i n e x p l i c a b l y  a r g u e  t h a t  

a r i s k  m u l t i p l i e r  i s  neve r  a p p r o p r i a t e  in  any condemnation c a s e .  

S ince  t h i s  l e g a l  p o i n t  has  a l r e a d y  been s q u a r e l y  dec ided  a g a i n s t  

t h e  Department in  Quanstrom ( and in  d i c t a  i n  P l a t t  a n d  Kensing- 

ton  , t h e  Depar tmen t ' s  argument must f a i l .  -3. 
P e t i t i o n e r s  would a r g u e ,  by c o n t r a s t ,  t h a t  all i n v e r s e  

condemnation c a s e s  a r e  e x t r a o r d i n a r y  by t h e i r  ve ry  n a t u r e ,  p a r -  

t i c u l a r l y  i f  ( a s  h e r e )  t h e  a t t o r n e y  would have g o t t e n  a f e e  o f  

z e r o  d o l l a r s  i f  she  h a d  no t  p r e v a i l e d .  

I n  i t s  answer b r i e f ,  t h e  Department m i s r e p r e s e n t s  t o  t h i s  

3 .  Note t h a t  even Schick  IV. ( D e p t .  of A g r i c u l t u r e  v S c h i c k ,  
1 6  F.L.W. D1217(April 2 9 , 1 9 9 1 )  d i d  n o t  ho ld  t h a t  r i s k  m u l t i p l i e r s  
a r e  neve r  a p p r o p r i a t e .  Schick  IV. op ined  t h a t  m u l t i p l i e r s  cou ld  
be a p p r o p r i a t e  i n  " e x t r a o r d i n a r y  c a s e s "  b u t  t h e  c o u r t  d i d n ' t  
know i f  t h i s  c a s e  was t h e  t y p e  con templa t ed  by Quans t rom.  



c o u r t  t h a t  t h e  a t t o r n e y ' s  f e e  e x c e e d s  t h e  a w a r d  g i v e n  t o  t h e  

l a n d o w n e r s .  T h i s  i s  f a l s e  a n d  i s  a d e l i b e r a t e  d i s t o r t i o n .  

P e t i t i o n e r s  h a v e  a t t a c h e d  a c o p y  o f  t h e  c o u r t ' s  a w a r d  t o  

t h e  l a n d o w n e r s .  T h e  j u d g m e n t  was i n  t h e  a m o u n t  o f  $ 3 2 6 , 7 0 0 .  

S i n c e  i t  t o o k  a mandamus a c t i o n  a n d  t w o  y e a r s  f o r  t h e  D e p a r t -  

m e n t  t o  p a y  o f f  t h e  a w a r d ,  t h e  t o t a l  p a y - o f f  t o  t h e  c l i e n t s  

was a c t u a l l y  a r o u n d  $400 ,000 .  w i t h  t h e  a c c r u i n g  i n t e r e s t .  

T h e  D e p a r t m e n t  a l s o  e r r o n e o u s l y  c o n t i n u e s  t o  c h a r a c t e r i z e  

t h e  f e e  e n h a n c e r s  a s  a " w i n d f a l l . "  T h e  D e p a r t m e n t  c l a i m s  t h a t  

P e t i t i o n e r s '  a t t o r n e y  i s  r e c e i v i n g  a $ 1 8 0 , 0 0 0 .  w i n d f a l l  ( t h e  

d i f f e r e n c e  b e t w e e n  t h e  l o d e s t a r  f e e  o f  $ 1 5 0 . / h r .  v e r s u s  t h e  

e n h a n c e d  f e e  o f  $ 3 7 5 . / h r . w h e n  m u l t i p l i e d  b y  t h e  8 0 0  h o u r s  

a w a r d e d  b y  t h e  c o u r t . )  T h e  D e p a r t m e n t ' s  m a t h  i s  e x c e l l e n t  b u t  

t h e  D e p a r t m e n t ' s  l o g i c  i s  p o o r .  T h e  D e p a r t m e n t ' s  p e r c e i v e d  

" w i n d f a l l "  t h e o r y  i s  b a s e d  u p o n  t h e  a s s u m p t i o n  t h a t  P e t i t i o n e r s '  

a t t o r n e y  w o u l d  n o t  h a v e  b e e n  e n t i t l e d  t o  e n h a n c e m e n t  o f  h e r  

f e e s  u n d e r  973.092,F.S.  T h i s  i s  c o n t r a r y  t o  c a s e  l a w .  Rowe a n d  

a l l  t h e  c a s e s  d e c i d e d  s i n c e  Rowe ( i n c l u d i n g  some o f  t h e  c a s e s  

c i t e d  b y  t h e  D e p a r t m e n t  i n  i t s  own a n s w e r  b r i e f  e .g .  P l a t t ,  Q u a n -  

s t r o m )  h a v e  h e l d  t h a t  t h e  l o d e s t a r  a p p r o a c h  i s  o n l y  a " s t a r t i n g  

p o i n t "  n o t  a n  e n d p o i n t  a n d  t h a t  i f  o t h e r  s t a t u t o r y  f a c t o r s  a r e  

p r e s e n t  s u c h  a s  n o v e l t y ,  d i f f i c u l t y  a n d  i m p o r t a n t  q u e s t i o n s  o f  

l a w ,  t h e  f e e  may b e  e n h a n c e d .  T h e  s k i l l  o f  t h e  a t t o r n e y  a n d  t h e  

r e s p o n s i b i l i t y  u n d e r t a k e n  a n d  f u l f i l l e d  a r e  a l s o  a s t a t u t o r y  

b a s i s  f o r  e n h a n c e m e n t .  S i n c e  t h e  t r i a l  c o u r t  f o u n d  t h a t  t h i s  

was a n o v e l ,  d i f f i c u l t  c a s e  r a i s i n g  q u e s t i o n s  o f  f i r s t  i m p r e s -  

s i o n  a n d  t h e  a t t o r n e y  e x e r c i s e d  g r e a t  s k i l l  a n d  t o o k  o n  a c o n -  

- 4 -  



s i d e r a b l e  r e s p o n s i b i l i t y  i n  u n d e r t a k i n g  t h i s  c a s e  ( see  a t t a c h e d  

F i n a l  Judgment  o n  F e e s )  an e n h a n c e d  f e e  w o u l d  h a v e  been  r e q u i r e d  

u n d e r  t h e  s t a t u t e .  S i n c e  $ 1 5 0 . / h r .  was o n l y  t h e  s t a r t i n g  p o i n t ,  

i t  i s  h i g h l y  p r o b a b l e  t h a t  t h e  c o u r t  w o u l d  h a v e  a r r i v e d  a t  an 

h o u r l y  r a t e  e q u a l  t o  o r  g r e a t e r  t h a n  t h e  f e e  o f  $ 3 7 5 . / h r  t h a t  

i t  e v e n t u a l l y  came u p  w i t h  b y  u s i n g  Rowe m u l t i p l i e r s .  I f  t h e  

j u d g e  h a d  known he was n o t  s u p p o s e d  t o  u s e  Rowe m u l t i p l i e r s ,  h e  

w o u l d  have  b a s e d  enhancement  on  o t h e r  a p p l i c a b l e  s t a t u t o r y  

f a c t o r s .  The D e p a r t m e n t  i s  a s s u m i n g  t h a t  t h e  c o u r t  w o u l d  n o t  

h a v e  e n h a n c e d  t h e  b a s i c  l o d e s t a r  f e e  o f  $ 1 5 0 . / h r  w h i c h ,  g i v e n  

t h e  f a c t s  o f  t h e  i n s t a n t  c a s e ,  i s  u n r e a l i s t i c  and  n o t  i n  l i n e  

w i t h  c u s t o m a r y  f e e s  i n  e m i n e n t  doma in  c a s e s .  F o r  i n s t a n c e ,  i n  

t h e  K e n s i n g t o n  c a s e  c i t e d  b y  t h e  D e p a r t m e n t ,  t h e r e  was t e s t i m o n y  

t h a t  a s e n i o r  a t t o r n e y ,  e v e n  t h o u g h  i n e x p e r i e n c e d  i n  c o n d e m n a t i o n ,  

w o u l d  b e  e n t i t l e d  t o  $ 7 0 0 . / h r .  I n  P l a t t ,  a l s o  c i t e d  b y  t h e  

D e p a r t m e n t ,  t h e r e  was e v i d e n c e  t h a t  $ 5 2 6 . 6 4 / h r .  was a r e a s o n -  

a b l e  f e e  i n  a c o m p l e x  c a s e  a n d  i n  What an I d e a , I n c .  v S i t k o ,  

505 So.2d 4 9 7 ( F l a .  1 s t  D C A  1 9 8 7 ) ,  a l s o  c i t e d  b y  t h e  D e p a r t m e n t ,  

t h e  c o u r t  u p h e l d  an  a t t o r n e y ' s  f e e  o f  $2 ,70O. /h r !  

I n  t h e  e v i d e n t i a r y  h e a r i n g ,  C h a r l e s  S t r a t t o n ,  an  a t t o r n e y  

w i t h  s p e c i a l i z a t i o n  i n  e m i n e n t  doma in ,  s a i d  h e  p e r s o n a l l y  knew 

o f  t w o  c a s e s  where  c o n d e m n a t i o n  a w a r d s  o f  $ 9 0 0 . / h r .  a n d  $1 ,200. /  

h r .  w e r e  u p h e l d .  M r .  S t r a t t o n ' s  f e e  i n a s t r a i g h t  n o n - c o n t i n g e n t  

c o n d e m n a t i o n  c a s e  a g a i n s t  t h e  C i t y  o f  T a l l a h a s s e e  w h e r e  f e e s  

were  g u a r a n t e e d  f r o m  t h e  o u t s e t  was $ 3 0 0 . / h r .  ( T . 3 3 - 3 4 ) .  

P e t i t i o n e r s  m u s t  c o n c l u d e  t h a t  t h e i r  a t t o r n e y ' s  f e e  w o u l d  

h a v e  b e e n  e n h a n c e d  u n d e r  e i t h e r  s c e n a r i o ,  w h e t h e r  t h e y  h a d  Rowe 

m u l t i p l i e r s  o r  s t a t u t o r y  enhancement .  S i n c e  t h e  f e e s ,  i n  a l l  
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l i k e l i h o o d  would have been s i m i l a r  r e g a r d l e s s  of t h e  method 

of c a l c u l a t i o n ,  t h e  Depar tmen t ' s  in f lammatory  d i s c u s s i o n  of 

" w i n d f a l l "  f e e s  i s  w i t h o u t  m e r i t .  

A d d i t i o n a l l y ,  i t  h a s  been he ld  in  S t a t e  Farm F i r e  & 

C a s u a l t y  Co. v Palma, 5 2 4  S o .  2 d  1035 ( F l a .  4 t h  D C A  1 9 8 8 ) ,  

t h a t  a r i s k  m u l t i p l i e r  i s  s u s t a i n a b l e  even where t h e  a t t o r n e y ' s  

f e e s  exceed t h e  a m o u n t  o b t a i n e d  f o r  t h e  c l i e n t  i f  t h e  l o s i n g  p a r t y ' s  

" m i l t i t a n t  r e s i s t a n c e  i n c r e a s e d  t h e  e x e r t i o n s  r e q u i r e d  of 

t h e i r  opponen t s . "  The Department wished t o  make a t e s t  c a s e  

of t h i s  E D B  c l a im a n d ,  l i k e  Palma, dec ided  t o  ''go t o  t h e  m a t "  

(Palma a t  1 0 3 6 ) .  Th i s  i s  t h e  s e v e n t h  appea l  i n v o l v i n g  t h i s  

c a s e .  I t  i s  t h e  Depar tmen t ' s  m i l i t a n c y  t h a t  i s  c a u s i n g  such 

high f e e s .  Equi ty  r e q u i r e s  t h a t  t h e  Department pay f o r  w h a t  i t  

has  caused .  

11. T H E  D E P A R T M E N T ' S  F A I L U R E  TO P R E S E R V E  B A R S  RE-LITIGATION 
O N  P O I N T S  1I.THROUGH V .  O F  I T S  A N S W E R  B R I E F  

I t  i s  b lack  l e t t e r  law t h a t  a p a r t y  must p r e s e r v e  i s s u e s  

t h a t  he wishes  t o  r a i s e  o n  a p p e a l .  The j o b  of t h e  a p p e l l a t e  

c o u r t  i s  t o  rev iew.  A n  a p p e l l a t e  c o u r t  w i l l  n o t  r u l e  u p o n  a 

q u e s t i o n  of law where t h e  q u e s t i o n  was neve r  p r e s e n t e d  t o  t h e  

t r i a l  c o u r t  f o r  i t s  r u l i n g .  Bryant  v Schmoor,393 S o . 2 d  41 ( F l a .  

3d D C A  1 9 8 1 ) ;  S p a r t a  S t a t e  B a n k  v Pape,  4 6 6  S o .  2 d  3 ( F l a .  5 t h  

D C A  1 9 8 5 ) .  

The r u l e  r e q u i r i n g  p r e s e r v a t i o n  of i s s u e s  i s  founded o n  

c o n s i d e r a t i o n s  o f  p r a c t i c a l  n e c e s s i t y  and f a i r n e s s  t o  t h e  t r i a l  

c o u r t  a n d  t h e  o p p o s i t e  p a r t y .  I n t e r n a t i o n a l  Assoc. o f  M a c h i n i s t s  

v .  S t .  Regis Paper Co. ,  125 S o .  2 d  337 ( F l a .  1 s t  D C A  1 9 6 0 ) .  
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I n  i t s  answer b r i e f ,  in  P o i n t s  11. t h r o u g h  V . ,  t h e  

Department r a i s e d  t h e  f o l l o w i n g  p o i n t s :  

1 )  T h a t  Rowe r i s k  m u l t i p l i e r s  d i d  n o t  l u r e  t h e  P l a i n t i f f s '  

a t t o r n e y  . 
2 )  T h a t  P l a i n t i f f s '  a t t o r n e y  i s  b a r r e d  by l a c h e s  f rom 

g e t t i n g  Rowe m u l t i p l i e r s  because  she  d i d  n o t  r e q u e s t  them soon 

enough. 

3 )  T h a t  P l a i n t i f f s '  a t t o r n e y  canno t  g e t  Rowe m u 1  t i p 1  i e r s  

because  she  began r e p r e s e n t i n g  he r  c l i e n t s  pre-Rowe and ;  

4 )  Even i f  r i s k - m u l t i p l i e r s  a r e  a p p r o p r i a t e ,  t hey  should  

n o t  app ly  c o n t i n u o u s l y  t h r o u g h o u t  t h e  c a s e .  

A review o f  t h e  t r a n s c r i p t  of t h e  a t t o r n e y ' s  f e e  h e a r i n g  

he ld  o n  March 21 ,1990,  shows t h a t  t h e  Department d i d  n o t  r a i s e  

t h e  f i r s t  t h r e e  i s s u e s  a t  t h e  h e a r i n g .  The Department d i d  n o t  

p u t  o n  a s c i n t i l l a  o f  e v i d e n c e  o n  P o i n t s  I I - I V  n o r  d i d  t h e i r  

a t t o r n e y  make a s i n g l e  l e g a l  argument .  I f  t h e  Department had ,  

P e t i t i o n e r s '  a t t o r n e y  would have h a d  t h e  o p p o r t u n i t y  t o  p u t  o n  

r e b u t t a l  e v i d e n c e  a n d  t o  make l e g a l  a rguments  a g a i n s t  such 

p r o p o s i t i o n s .  

T h e r e a f t e r ,  t h e  Department a p p e a l e d  t h e  t r i a l  c o u r t ' s  

o r d e r  awarding a t t o r n e y ' s  f e e s  a n d  r a i s e d  t h e  i s s u e s  i n  P o i n t s  

11.-IV f o r  t h e  ve ry  f i r s t  t i m e .  The i s s u e  r a i s e d  i n  P o i n t  V .  

was a rgued  by t h e  p a r t i e s  a t  t h e  t r i a l  l e v e l  b u t  t h e  Department 

d i d  n o t  appeal  t h a t  i s s u e  t o  t h e  1 s t  D C A .  I t  was P e t i t i o n e r s  

w h o  c r o s s - a p p e a l e d  o n  t h a t  i s s u e  . 
S i n c e  P e t i t i o n e r s  h a d  no warning t h a t  t h e s e  i s s u e s  were 

in  c o n t e n t i o n  u n t i l  t h e y  were r a i s e d  b e f o r e  t h e  1 s t  D C A ,  t h e y  

o b j e c t e d  by f i l i n g  a m o t i o n  t o  s t r i k e  (which was t aken  under  

advisement  a n d  made moot by t h e  DCA's e v e n t u a l  d e c i s i o n )  a n d  
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by a g a i n  o b j e c t i n g  i n  t h e i r  a n s w e r  b r i e f  b e f o r e  t h e  1 s t  D C A .  

T h e  D C A  e x e r c i s e d  j u d i c i a l  r e s t r a i n t  a n d  d e c i d e d  t h e  c a s e  o n  

o t h e r  g r o u n d s .  

Now, t h e  D e p a r t m e n t  r e s u s c i t a t e s  i t s  n o n - p r e s e r v e d  i s s u e s  

b e f o r e  t h i s  c o u r t .  P e t i t i o n e r s  o b j e c t  t o  t h e  D e p a r t m e n t ' s  

a t t e m p t  t o  go  b e y o n d  t h e  q u e s t i o n  c e r t i f i e d  b y  t h e  D C A  a n d  t o  

i n j e c t  new i s s u e s  i n t o  t h i s  a p p e a l .  I t  i s  w h o l l y  u n f a i r  t o  

e x p e c t  P e t i t i o n e r s '  a t t o r n e y  t o  d e f e n d  h e r s e l f  when s h e  h a s  h a d  

n o  o p p o r t u n i t y  t o  p l a c e  t h e  n e c e s s a r y  e v i d e n c e  b e f o r e  t h e  t r i a l  

j u d g e  a n d  t o  a r g u e  t h e  p o i n t s  b e l o w .  I t  i s  e q u a l l y  u n f a i r  t o  

t h e  t r i a l  j u d g e  t o  f a c e  r e v e r s a l  o n  i s s u e s  t h a t  h e  n e v e r  h a d  

t h e  c h a n c e  t o  r u l e  o n .  T h e  a b s e n c e  o f  a r e c o r d  b e l o w  h a s  em- 

b o l d e n e d  t h e  D e p a r t m e n t ' s  a t t o r n e y  t o  s p e c u l a t e  o n  many m a t t e r s  

i m p e r m i s s i b l y  w i t h o u t  f e a r  o f  c o n t r a d i c t i o n  b y  r e c o r d  e v i d e n c e .  

S i n c e  t h e  u n d e r s i g n e d  h a d  n o  o p p o r t u n i t y  t o  c r e a t e  a r e c o r d  a n d  

c a n n o t  now g o  o u t s i d e  t h e  r e c o r d ,  t h i s  c r e a t e s  a n  i n h e r e n t  

i n j u s t i c e .  

A d d i t i o n a l l y ,  t h e  D e p a r t m e n t  s h o u l d  b e  b a r r e d  f r o m  r a i s i n g  

P o i n t s  11. t h r o u g h  V .  b e c a u s e  s u c h  i s s u e s  c o u l d  h a v e  b e e n  r a i s e d  

i n  t h e  i n t e r m e d i a t e  a p p e a l ,  S c h i c k  111. ( D e p a r t m e n t  o f  A g r i c u l -  

t u r e  v S c h i c k , 5 5 3  So.2d 3 6 0 ( F l a .  1 s t  D C A  1 9 8 9 ) b u t . i t f a i l e d  t o  

do s o .  Where p a r t i e s  h a v e  t h e  r i g h t  t o  a p p e a l  a n  i s s u e  b u t  do  

n o t  do  s o ,  t h a t  p o i n t  c a n n o t  b e  r e v i s i t e d  o n  a s u b s e q u e n t  

a p p e a l .  T i l l m a n  v S m i t h , 5 6 0  So.  2 d  3 4 4 ( F l a  5 t h  D C A  1 9 9 0 ) ;  M a r i n e  

M i d l a n d  Bank C e n t r a l  v C o t e ,  3 8 4  So.2d 6 5 8  ( F l a .  5 t h  D C A  1 9 8 0 ) .  
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1 1 1 .  R O W E  D O E S  NOT R E Q U I R E  THAT R I S K  MULTIPLIERS B E  A LURE 
O R  I N C E N T I V E  I N  O R D E R  FOR THEM TO APPLY AND,  E V E N  I F  ROWE 

TRADICTED E V I D E N C E  THAT R I S K  MULTIPLIERS W E R E  A N  INCENTIVE 
I N  T H I S  C A S E  

D I D  H A V E  S U C H  A REQUIREMENT, T H E R E  WAS C O M P E T E N T  A N D  U N C O N -  

T h e  D e p a r t m e n t  a r g u e s  t h a t  P e t i t i o n e r s '  a t t o r n e y  s h o u l d  

n o t  b e  e n t i t l e d  t o  a r i s k  m u l t i p l i e r  b e c a u s e  Rowe was n o t  a 

" l u r e "  o r  i n c e n t i v e  f o r  h e r  t o  t a k e  t h e  c a s e  b e c a u s e  Rowe 

h a d  n o t  b e e n  d e c i d e d  when P e t i t i o n e r s '  a t t o r n e y  f i r s t  m e t  

w i t h  t h e  c l i e n t s .  

I n  a d d i t i o n  t o  b e i n g  l e g a l l y  i r r e l e v a n t ,  t h e  D e p a r t m e n t ' s  

t h e s i s  h a s  t h e  a d d i t i o n a l  s t i g m a  o f  b e i n g  f a c t u a l l y  w r o n g .  To 

b e g i n  w i t h ,  Rowe d o e s  n o t  r e q u i r e  t h a t  r i s k  m u l t i p l i e r s  b e  a 

" l u r e "  o r  i n c e n t i v e .  N o w h e r e  i n  Rowe i s  t h i s  s e t  u p  a s  a r e -  

q u i r e m e n t .  The c o u r t  i s  Rowe h e l d :  

Once t h e  c o u r t  a r r i v e s  a t  t h e  l o d e s t a r  f i g u r e ,  i t  may 
a d d  o r  s u b s t r a c t  f r o m  t h e  f e e  b a s e d  u p o n  a " c o n t i n g e n c y  
r i s k "  f a c t o r  a n d  t h e  r e s u l t s  o b t a i n e d .  - I d .  a t  1 1 5 1 .  

I n  o t h e r  w o r d s ,  t h e  r i s k  f a c t o r  i s  o f  p r i m a r y  i m p o r t a n c e  

a n d  n o t  w h e t h e r  t h e  a t t o r n e y  was l u r e d  b y  v i s i o n s  o f  r i s k  

m u l t i p l i e r s  d a n c i n g  i n  h i s  h e a d .  T h e  Rowe c o u r t  o p i n e d  t h a t  

i f  t h e  a t t o r n e y  i s  w i l l i n g  t o  w o r k  f o r  y e a r s  a n d  p o s s i b l y  g a i n  

n o t h i n g  b y  h i s  l a b o r s ,  t h e n  r e m u n e r a t i o n  i n  t h e  f o r m  o f  f e e  

e n h a n c e r s  a r e  a p p r o p r i a t e .  T h e  a t t o r n e y ' s  m o t i v a t i o n  i s  n e v e r  

m e n t i o n e d  a s  a f a c t o r  i n  d e t e r m i n i n g  f e e s .  

T h e  Rowe d e c i s i o n  c o n c l u d e s :  

I n  summary,  i n  c o m p u t i n g  a n  a t t o r n e y  f e e ,  t h e  t r i a l  
j u d g e  s h o u l d ( 1 )  d e t e r m i n e  t h e  n u m b e r  o f  h o u r s  r e a s o n -  
a b l y  e x p e n d e d  o n  t h e  l i t i g a t i o n ;  ( 2 )  d e t e r m i n e  t h e  
r e a s o n a b l e  h o u r l y  r a t e  f o r  t h i s  t y p e  o f  l i t i g a t i o n ;  
( 3 )  m u l t i p l y  t h e  r e s u l t  o f  ( 1 )  a n d  ( 2 ) ;  a n d  when 
a p p r o p r i a t e - ( 4 )  a d j u s t  t h e  f e e  o n  t h e  b a s i s  o f  t h e  
c o n t i n g e n c y  n a t u r e  o f  t h e  l i t i g a t i o n  o r  t h e  f a i l u r e  
t o  p r e v a i l  o n  a c l a i m  o r  c l a i m s .  I d .  a t  1 1 5 1 - 1 1 5 2 .  
( e m p h a s i s  s u p p l i e d ) .  
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I n  any e v e n t ,  -- Rowe was in  e f f e c t  a t  t h e  t ime t h e  i n v e r s e  

condemnation c a s e  was f i l e d .  The Department now p r o f f e r s  t h e  

o u t r e  p r o p o s i t i o n  t h a t  when Rowe t a l k s  o f  m u l t i p l i e r s  

a t t a c h i n g  " a t  t h e  o u t s e t " ,  i t  means t h e  d a t e  t h e  a t t o r n e y  

f i r s t  made t h e  a c q u a i n t a n c e  o f  t h e  c l i e n t s  i n s t e a d  o f  t h e  

d a t e  t h e  l a w s u i t  was f i l e d .  T h i s  i s  a s u b s t a n t i a l  d e p a r t u r e  

f rom Rowe which e q u a t e s  " a t  t h e  o u t s e t "  with " t h e  t ime t h e  

c a s e  was i n i t i a t e d . " ( I d .  a t  1 1 5 1 ) .  I n  Lane v HeadY566So.2d 508 

( F l a . l 9 9 0 ) , t h e  c o u r t  h e l d :  

- 

Rowe recogn ized  t h a t  a t t o r n e y s  t a k i n g  con t ingency  
f e e  c a s e s  a r e  e n t i t l e d  t o  a h i g h e r  t han  usual  re im- 
bursement  i n  s u c c e s s f u l  c o n t i n g e n c y  f e e  c a s e s ,  which 
would o f f s e t  t h e i r  o t h e r  l o s s e s .  One r e s u l t  was t h e  
endorsement  of t h e  use  o f  a m u l t i p l i e r  o f  no l e s s  
t han  one a n d  a h a l f  a n d  no more than  t h r e e .  dePendina J 

o n  t h e  l i k e l i h o o d  of s u c c e s s  a t  t h e  o u t s e t  of t h e  
s u i t . L a n e  a t  5 1 0 .  

Lane s p e c i f i c a l l y  s t a t e s  t h a t  t h e  m u l t i p l i e r  a t t a c h e s  

a t  t h e "  o u t s e t  of t h e  s u i t "  no t  a t  t h e  o u t s e t  of t h e  f i r s t  c l i e n t  

mee t ing .  One wonders h o w  a t r i a l  j udge  would a s s e s s  t h e  l i k e -  

l i h o o d  o f  s u c c e s s  o f  a con t ingency  l a w s u i t  w i t h o u t  t h e  b e n e f i t  

of a f i l e d  compla in t  t o  e v a l u a t e ?  As a p r a c t i c a l  m a t t e r ,  when 

an a t t o r n e y  f i r s t  meets  a c l i e n t ,  he does n o t  k n o w  w h a t  s u i t s  

he may e v e n t u a l l y  f i l e .  I n  f a c t ,  he does n o t  even k n o w  whether  

he w i l l  f i l e  a l a w s u i t .  A f t e r a l l ,  most c a s e s  a r e  s e t t l e d  o u t -  

o f - c o u r t .  T y p i c a l l y ,  t h e  a t t o r n e y  r e s e a r c h e s  t h e  law and 

i n v e s t i g a t e s  t h e  f a c t s .  A t  some l a t e r  d a t e ,  a d e c i s i o n  i s  made 

whether  t o  f i l e  a l a w s u i t  a n d  under  what t h e o r i e s  t o  f i l e . O f t e n ,  

a s  in  t h i s  c a s e ,  t h e  d e c i s i o n  t o  f i l e  a l a w s u i t  i s  made a con- 

s i d e r a b l e  t ime a f t e r  t h e  i n i t i a l  meet ing  wi th  t h e  c l i e n t s .  

There cou ld  even be changed c i r c u m s t a n c e s  o c c u r r i n g  a f t e r  t h e  

f i r s t  meet ing t h a t  c o u l d  a l t e r  t h e  d e c i s i o n  o n  whether  t o  
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a c t u a l l y  f i l e  a l a w s u i t  such  a s ;  f a v o r a b l e  new c a s e  l a w ,  a 

change  i n  a s t a t u t e  o r  p r o c e d u r a l  r u l e  , newly d i s c o v e r e d  

e v i d e n c e ,  e t c .  The j u d g e ,  w h o  must s e t  t h e  m u l t i p l i e r ,  c a n n o t  

be a s k e d  t o  l ook  back i n  t i m e  b e f o r e  t h e  m a t t e r  even came 

b e f o r e  h i s  c o u r t .  

F i n a l l y ,  t h e  D e p a r t m e n t ' s  f a t a l  f l a w  i n  i t s  a r g u m e n t ,  

i s  t h e  f a c t  t h a t  t h e r e  was c o m p e t e n t ,  s u b s t a n t i a l  and u n -  

c o n t r a d i c t e d  e v i d e n c e  i n  t h e  r e c o r d  and i n  t h e  t r i a l  j u d g e ' s  

s p e c i f i c  f i n d i n g s  t h a t  Rowe m u l t i p l i e r s  were an i n c e n t i v e  

f o r  t h e  a t t o r n e y  in  t a k i n g  t h e  c a s e .  Even t h o u g h  such e v i d e n c e  

was u n n e c e s s a r y  unde r  Rowe, t h e  u n d e r s i g n e d  d i d  t e s t i f y  unde r  

o a t h  a t  T.15:  

... w i t h o u t  a s u b s t a n t i a l  r i s k  m u l t i p l i e r  a s  an i n c e n t i v e  
i t  i s  p r e t t y  d o u b t f u l  t h a t  t h e y  [ t h e  c l i e n t s ]  would 
have been a b l e  t o  a t t r a c t  an a t t o r n e y ,  p a r t i c u l a r l y  
one  w i t h  a h i g h  l e v e l  o f  s p e c i a l i z a t i o n  i n  t h i s  t y p e  
of  law.  

The t r i a l  c o u r t  made s p e c i f i c  f i n d i n g s  o n  t h i s  v e r y  

p o i n t  ( s e e  p .6  o f  a t t a c h e d  o r d e r ) :  

Wi thout  a s u b s t a n t i a l  r i s k  m u l t i p l i e r  a s  an i n c e n t i v e  
i t  i s  d o u b t f u l  t h a t  t h e s e  l a n d o w n e r s  c o u l d  have 
a t t r a c t e d  an a t t o r n e y ,  p a r t i c u l a r l y  one w i t h  a 
h i g h  l e v e l  of s p e c i a l i z a t i o n  i n  e n v i r o n m e n t a l  
l aw ,  t o  r e p r e s e n t  them on t h i s  m a t t e r .  In  f a c t ,  
t h e  e v i d e n c e  shows t h a t  ( e v e n  w i t h  t h e  s t a t u t o r y  
g u a r a n t e e  o f  a t t o r n e y ' s  f e e s  u n d e r  C h a p t e r  7 3 ,  
F l o r i d a  S t a t u t e s )  , t h e s e  same l a n d o w n e r s  s p e n t  
a g r e a t  d e a l  of  t i m e  t r y i n g  t o  f i n d  a knowledgeab le  
a t t o r n e y  w h o  was w i l l i n g  t o  h e l p  them. I t  i s  known 
t h a t  a t  l e a s t  two a t t o r n e y s  p a s s e d  o v e r  t h e  c a s e  
p r ior  t o  t h e i r  o b t a i n i n g  t h e  s e r v i c e s  o f  t h e i r  
c u r r e n t  a t t o r n e y .  

Rowe was i n  e x i s t e n c e  a t  t h e  t i m e  t h e  l a w s u i t  was 

f i l e d  and  t h e  a t t o r n e y  s t a t e d  u n d e r  o a t h  t h a t  i t  was an 

i n c e n t i v e .  L i k e  e v e r y  t r i a l  l a w y e r  i n  F l o r i d a ,  t h e  u n d e r s i g n e d  

was aware  o f  Rowe a n d  i t  was a powerfu l  i n c e n t i v e .  The D e p a r t -  
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m e n t  h a s  t a k e n  a q u o t a t i o n  f r o m  t h e  u n d e r s i g n e d ' s  f e e  t e s t i m o n y  

a n d  d o c t o r e d  i t  u p  b y  u s e  o f a  m i s l e a d i n g  i n s e r t i o n  o f  w o r d s  i n  

b r a c k e t s  t h a t  w e r e  n e v e r  s p o k e n  b y  h e r .  H a v i n g  a c c o m p l i s h e d  

t h e  s l e i g h t - o f - h a n d  o f  p l a c i n g  w o r d s  i n t o  t h e  q u o t a t i o n  t h a t  

w e r e  n e v e r  s p o k e n ,  t h e  D e p a r t m e n t  t h e n  g o e s  o n  t o  o f f e n s i v e l y  

i n s i n u a t e  t h a t  p e r j u r e d  t e s t i m o n y  was g i v e n .  T h i s  u n s a v o r y  

c r e a t i o n  o f  e v i d e n c e  t o  i m p u g n  t h e  i n t e g r i t y  o f  a f e l l o w  

a t t o r n e y  i s  i n e x c u s a b l e .  

I V .  D E C I S I O N  B Y  PETITIONERS'  ATTORNEY NOT TO A R G U E  R O W E  
E N H A N C E R S  UNTIL  ATTORNEY'S F E E  M O T I O N  WAS F I L E D  WAS P R O P E R  

T h e  D e p a r t m e n t  a r g u e s  t h a t  P e t i t i o n e r s '  d e c i s i o n  n o t  

t o  m e n t i o n  t h e  m a g i c  w o r d  "Rowe" u n t i l  t h e  memoranda a n d  

a r g u m e n t a t i o n  p h a s e  o f  t h e  .su.i_t somehow a c t e d  a s  a w a i v e r  

o f  t h e  a t t o r n e y ' s  r i g h t  t o  do  so .  T h i s  i s  e s s e n t i a l l y  a 

l a c h e s  a r g u m e n t .  A g a i n ,  i t  m u s t  b e  s t r e s s e d  t h a t  t h e  D e p a r t -  

m e n t  n e v e r  o b j e c t e d  t o  t h i s  p e r c e i v e d  " p r o b l e m "  a t  t h e  f e e  

h e a r i n g ,  t h u s  d e p r i v i n g  t h e  t r i a l  j u d g e  o f  a n  o p p o r t u n i t y  t o  

d i s p o s e  o f  t h e  i s s u e .  A p p e l l a n t s '  f a i l u r e  t o  o b j e c t  m u s t  b e  

I 
I 
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deemed a c q u i e s c e n c e .  

I f  t h e  D e p a r t m e n t  h a d  o b j e c t e d ,  n o  d o u b t  t h e  t r i a l  

c o u r t  w o u l d  h a v e  a l l o w e d  t h e  l a n d o w n e r s '  a t t o r n e y  t h e  p r i v i -  

l e g e  o f  a m e n d i n g  h e r  p l e a d i n g s , i f  s u c h  was deemed n e c e s s a r y .  

C o u r t s  h a v e  l i b e r a l  r u l e s  o n  amendment .  T h e  D e p a r t m e n t  c i t e s  

n o  c a s e s  t h a t  w o u l d  b o l s t e r  i t s  l a c h e s  a r g u m e n t .  T h e  D e p a r t -  

m e n t  f a i l s  t o  e x p l a i n  h o w - i t  was p r e j u d i c e d  s i n c e  t h e  D e p a r t -  

m e n t  knew a b o u t  t h e  r e q u e s t  f o r  m u l t i p l i e r s  a t  t h e  h e a r i n g  

a n d  a r g u e d  a g a i n s t  t h e m .  T h e r e  was n o  p r e j u d i c e  b e c a u s e  t h e  

D e p a r t m e n t  was n o t  a r g u i n g  a b o u t  f e e s  u n t i l  t h e  f e e  h e a r i n g .  
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The P e t i t i o n e r s '  a t t o r n e y  was under  n o  l e g a l  o b l i g a t i o n  

t o  p r o v i d e  a d e t a i l e d  d e s c r i p t i o n  of  t h e  u n d e r l y i n g  c a s e  l a w  

e n t i t l i n g  he r  t o  a t t o r n e y ' s  f e e s .  The P e t i t i o n e r s '  a t t o r n e y  

made a r e q u e s t  f o r  a t t o r n e y ' s  f e e s  i n  he r  very  f i r s t  p l e a d i n g  

a n d  t h e  Department was o n  n o t i c e  t h a t  f e e s  would be r e q u e s t e d  

I 

under  ! j73 .092,F .S.  Even w i t h o u t  Rowe, t h e  P e t i t i o n e r s '  

a t t o r n e y  would have been s e e k i n g  enhancement under  t h e  s t a t u t o r y  

f a c t o r s  which very l i k e l y  would have r e s u l t e d  in  t h e  i d e n t i c a l  

or a g r e a t e r  f e e .  The " b a r e  b o n e s " r e q u e s t  f o r  a t t o r n e y ' s  f e e s  

c i t i n g  t o  a n  a p p r o p r i a t e  s t a t u t e  was a l l  t h a t  was l e g a l l y  

r e q u i r e d  a n d  P e t i t i o n e r s  complied wi th  t h a t  r e q u i r e m e n t .  

P e t i t i o n e r s '  a t t o r n e y  was n o t  r e q u i r e d  t o  g i v e  away h e r  c a s e  

s t r a t e g y  i n  t h e  e a r l y  s t a g e s  o f  t h e  game. 

V .  RISK M U L T I P L I E R S  A T T A C H  AT THE B E G I N N I N G  O F  T H E  C A S E  A N D  
T H E Y  A D H E R E  U N T I L  T H E  C A S E  I S  C O N C L U D E D  

The Department a r g u e s  t h a t  even i f  t h e  r i sk  m u l t i p l i e r s  

d o  a p p l y ,  t hey  should  n o t  app ly  t o  t h e  whole c a s e  b u t  on ly  t o  

b i t s  a n d  p i e c e s  of i t .  T h i s  argument i g n o r e s  t h e  l anguage  

in  Rowe a n d  Lane, s u p r a ,  t h a t  s t a t e s  t h a t  t h e  f e e  a t t a c h e s  

" a t  t h e  o u t s e t  o f  t h e  s u i t " .  I n  t h e  a b s e n c e  of any c o n t r a r y  

c a s e  law,  i t  i s  r e a s o n a b l e  t o  assume t h a t  Rowe d i d  no t  contem- 

p l a t e  l ower ing  or e l i m i n a t i n g  t h e  m u l t i p l i e r  a t  some f u t u r e  

p o i n t  in  t h e  l i t i g a t i o n .  

T h i s  o p i n i o n  was l i k e w i s e  s h a r e d  by C h a r l e s  S t r a t t o n ,  

r ecogn ized  by t h e  t r i a l  c o u r t  a s  an e x p e r t  i n  condemnation a n d  

f e e s  in  condemnation c a s e s .  Mr. S t r a t t o n  t e s t i f i e d  o n  t h i s  

e x a c t  m a t t e r :  
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My f e e l i n g  i s  i n  a n  i n v e r s e  c o n d e m n a t i o n  c a s e  t h e  
r i s k - m u l t i p l i e r  w o u l d  a p p l y  t o  t h e  e n t i r e  c a s e  e v e n  i f  
t h e  c o n d e m n i n g  a u t h o r i t y  a g r e e d  a f t e r  t h e  s u i t  h a s  b e e n  
f i l e d  t h a t ,  y e s ,  t h e r e  was a c o n d e m n a t i o n  b e c a u s e  a t  
t h e  o u t s e t  o f  t h e  c a s e  t h e  r i s k  i s  t h e r e . ( e m p h a s i s  a d d e d )  

Q: [by  D e p a r t m e n t  a t t o r n e y ]  And i t  n e v e r  c h a n g e s ?  

A:And I d o n ' t  t h i n k  i t  c h a n g e s . ( T . 4 1 ) .  

P e t i t i o n e r s '  i n t e r p r e t a t i o n  i s  s e n s i b l e  b e c a u s e :  

1 )  I t  c o n f e r s  a s o c i a l  b e n e f i t  b y  a c t i n g  a s  a n  i n c e n t i v e  

t o  a t t r a c t  c o m p e t e n t  l a w y e r s  t o  t a k e  r i s k y  a n d  d i f f i c u l t  c a s e s  

f o r  c , l i e n t s  w i t h o u t  t h e  means t o  p a y ;  

2 )  I f  t h e  c o u r t  i s  a l l o w e d  t o  l o w e r  o r  e l i m i n a t e  a r i s k -  

m u l t i p l i e r  a t  a l a t e r  p o i n t  i n  t h e  l i t i g a t i o n ,  i t  a c t s  a s  a 

p e n a l t y  f o r  t h e  l a w y e r  who h a s  w o r k e d  h a r d  t o  a c h i e v e  a g o o d  

r e s u l t .  R i s k y  c a s e s  w i l l  b e  l e s s  a t t r a c t i v e  i f  l a w y e r s  know 

t h a t  t h e  b e t t e r  t h e y  d o  f o r  t h e i r  c l i e n t s ,  t h e  l o w e r  t h e i r  

f e e s  w i l l  b e  b e c a u s e  t h e y  h a v e  s h i f t e d  t h e  r i s k .  I f  t h e  

m u l t i p l i e r s  d o  n o t  a t t a c h  t o  p r e - f i l i n g  h o u r s ,  t h e n  l a w y e r s  

w i l l  r u s h  i n t o  t h e  c o u r t h o u s e  b e f o r e  t h e i r  c a s e s  a r e  r e a l l y  

r e a d y .  T h i s  i s  n o t  g o o d  p o l i c y .  

3 ) T h e  c o u r t ' s  j o b  w i l l  b e  g r e a t l y  c o m p l i c a t e d  i f  t h e  c o u r t  

m u s t  r e a s s e s s  t h e  s h i f t i n g  o f  r i s k  a t  e a c h  s t a g e  o f  t h e  l i t i g a t i o n .  

4 )  U n d e r  t h e  f a c t s  i n  t h i s  p a r t i c u l a r  c a s e ,  t h e  r i s k  h a s  

n e v e r  s h i f t e d  a n d  t h e  a t t o r n e y ' s  f e e s  a r e  s t i l l  a t  r i s k  b e c a u s e  

t h e  D e p a r t m e n t  h a s  r e f u s e d  t o  p a y  a n y  f e e s . ( c f . T . 4 1 )  

5 )  A r i s k - m u l t i p l i e r  h e l p s  t o  e q u a l i z e  t h e  m o n e t a r y  l o s s e s  

t o  t h e  a t t o r n e y  f o r  t h o s e  y e a r s  when t h e r e  w e r e  n o  f e e s  a t  a l l  

a n d  no  i n t e r e s t  o n  t h o s e  d e l a y e d  f e e s .  

T h e r e f o r e ,  t h e  r i s k  m u l t i p l i e r  s h o u l d  a t t a c h  a t  t h e  
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beginning of a risky case and carry through the entire case 

until its ultimate conclusion.There have been over 1,000 cases 

decided under Rowe since its appearance in 1985. No case i n  

Florida has ever given comfort to the Department's suggestion 

that the risk multiplier can be arbitrarily extinguished i n  

mid-case. 
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