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STATEMENT OF THE CASE AND FACTS

Petitioner disagrees with the following statements set
forth In respondent®s statement of the case and facts:
1. "Even though R claimed she did not want to involve
other people, she called P. C. and Jim Guess to
tell them about the incident."” Respondent®s brief at iv.
When defense counsel asked R. why, If she didn®"twant
to disclose C. in her statement to police, she called
him following the 1incident, R. stated that she called
C. to find out if Guess had left when C. left. (T
152) When defense counsel asked R. why she called Jim

Guess if she didn*"t want to involve a lot of people, R.

stated: "Because Phil told me to call Jim and the law." (T
152)
2. "The transcript indicates that R. was unclear as ta

whether she did not 1nvite Guess over, or whether she would
not have invited him 1f she had known something like this
woulld happen.” Respondent®"sbrief at iv.

Petitianer notes that this statement is argument
improperly inserted in the statement of the case and facts.
R. agreed that she told her landlord that if she had known
what was going to happen she would never have let Guess come
over. (T 155) Defense counsel asked: 'So, in fact, you
knew when you got home that night that he was coming over?"
(T 155) R. stated: "No, 1 didn"t know he was coming

over." (T 156) R. explained that her statement to the

landlord '"meant 1f 1 knew any of this would have ever




happened 1 would never have let him come If i1t was a year
from now. 1 don"tmean that I invited him over that night.
No, I did not." (T 156)

3. "R. was untruthful with medical personnel about her
bleeding because[,] she stated, iIf she said she had been
bleeding, they would make her take off a few days from
work." Respondent”s brief at iv.

R. agreed that her medical report from st. Vincent"s
Hospital stated that she told the nurse she was spotting
blood, as opposed to pouring blood, and that she told the
doctor she had been spotting blood. (T 158) Defense
counsel asked: "You weren®"t pouring blood, were you?" (T
159) R. answered: "Yeah, 1 had been pouring. 1 spotted, 1
poured, | spotted, okay?*" (T 159) Defense counsel then
asked: "so even as late as eight or nine days after this
alleged rape, you reported that all you have been doing was
bleeding - just spotting and == * (T 159) R. answered:
"Yes, because 1 knew if 1 said | had been bleeding they

would make me take off a few more days from my job and |

can"t afford i1t taking care of a young®un by myself." (T
159-160)
4, "R. told Guess that she would be off at 11:00 p.m,

and he could come by iIf he wanted ta and that she also

talked about seeing her son." Respondent®s brief at iv.
Guess testified that R. told him she would be off at

11 p.m. and said that he could come by. (T 3200 R.

testified that when Guess asked her if he could come over to
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see his nephew, "1 told him yes, as long as he comes at a
decent hour during the day because | work three to eleven,
I"m not at home." (T 115) R. testified that Guess did

not ask 1f he could come over the night of March 19. (T

132)
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SUMMARY OF ARGUMENT

The trial court error in this case did not place
respondent Guess In a position distinguishable from that of
any other defendant. Every defendant who goes to trial must
choose whether to testify in order to controvert the state®s
evidence, and thereby assume the risks of Impeachment and
attacks on credibility, or to not present his version of
events. Because, under Florida®s procedural rules, a
factual determination of the voluntariness of a confession
must be made by the jury after the trial court®"s preliminary
determination as to voluntariness as a matter of law,
Respondent Guess would have had ta face the decision of
whether to present to the jury his version of events
surrounding his statement to Roberson regardless of whether
the trial court had made a preliminary voluntariness
determination based on all the evidence or on less than all
the evidence. Moreover, respondent Guess relied upon an
affirmative defense of consent and therefore had the burden
of establishing that defense so as to create a reasonable
doubt. Under the circumstances of this case, Guess could

not have established his defense unless he testified.

The error iIn this case was not a structural defect
which aborted the trial process. The trial court”s
determination of voluntariness on less than sufficient
evidence was an error which iIs subject to quantitative

analysis because, regardless of the procedural aspect of the




error, the ultimate and most prejudicial iImpact of the
court”s failure to permit respondent to testify outside of
the presence of the jJury for purposes of the preliminary
voluntariness determination was to permit a coerced
confession to go to the jJury for consideration. Giving
respondent the benefit of a worst case scenario In this
case, that i1s, that his confession was coerced, he was iIn a

position no different from the defendant iIn Arizona V.

Fulminante when, after a full Jackson hearing, the court

improperly permitted a coerced confession go to the jury.
The court in Jackson ultimately was concerned with the
prejudicial impact of a coerced confession on a conviction.

When the court receded from Payne v. Alabama, infra, 1iIn

Arizona V. Fulminante, Infra, to hold the harmless error

rule applicable to the erroneous admission of a coerced
confession, and for the first time to equate the erroneous
admission of a coerced confession with the admission of
evidence obtained i1n violation of the Fourth, Fifth or Sixth
amendments, the court effectively dismantled the

philosophical foundation of 1ts decision iIn Jackson v.

penno, 1Infra.

The error was harmless beyond a reasonable doubt in
this case. If, as respondent insists, the ultimate impact
of the error was to compel him to testify about the
circumstances surrounding his statement, i1t is clear beyond
a reasonable doubt that he would have faced an 1i1dentical

compulsion to testify regardless of whether the preliminary




voluntariness determination had been made on sufficient or

insufficient evidence.

If, as is clear from a consideration of all the
ramifications of the error 1In this case, the ultimate
potential for prejudice resulting from the trial court”s
ruling was to permit a coerced statement to go to the jury
for consideration, it is clear beyond a reasonable doubt
that the statement did not affect the jury verdict iIn view
of respondent®s full explanation of his confusion, and the
circumstances surrounding his statement, defense counsel®s
extensive argument regarding respondent®s asserted confusion
during police questioning, and his extensive Cross-
examination of Roberson regarding the statement, the
exculpatory nature of the statement, the strength of the
victim®"s testimony, the corroboration of her testimony by
other witnesses, and the significant damage to respondent®s

credibility by the implausibilities and inconsistencies iIn

his own testimony.




ARGUMENT
ISSUES

WHETHER IN LIGHT OF THE SUPREME COURT
OPINION IN ARIZONA V. FULIMINANTE, THE
TRIAL COURT®"S FAILURE TO ALLOW THE
DEFENDANT TO  TESTIFY OUTSIDE THE
PRESENCE OF THE JURY AS TO VOLUNTARINESS
MAY CONSTITUTE HARMLESS ERROR?

WHETHER UNDER THE CIRCUMSTANCES OF THIS
OR SIMILAR CASES THE TRIAL COURT"S
FAILURE TO ALLOW THE DEFENDANT TO
TESTIFY OUTSIDE THE PRESENCE OF THE JURY
AS TO VOLUNTARINESS MAY CONSTITUTE
HARMLESS ERROR?

(A Infringement on Respondent®s Fifth Amendment

privilege against self-incrimination.

Respondent argues that a harmless error analysis cannot
be applied iIn this case because the trial court®s failure to
permit him to testify outside of the presence of the jury
forced him to chose between exercising his Fifth Amendment
right to remain silent, and surrendering that right in order
to controvert the state's evidence as to the voluntariness
of his statement. Respondent®s argument misapprehends the
nature of the error iIn this case. Moreover, if respondent”s
argument had merit, a harmless error analysis could never be
applied when evidence was improperly admitted against a

defendant, and the harmless error rule would be eviscerated.

The trial error in this case did not place Respondent
Guess in a position distinguishable from that of any other
defendant. Every defendant who goes to trial must choose

between testifying 1In order to controvert the state®s




evidence, thereby assuming the risk of i1mpeachment, and
exercising his right not to testify. Under respondent®s
theory, when a trial court erred iIn permitting evidence
illegally obtained in violation of the Fourth or Fifth
amendments, 1irrelevant evidence of a collateral crime or
inadmissible hearsay to go the jury, a harmless error
analysis could never be performed because the defendant in
each instance would have been placed in the position of
having to choose whether to testify in order to controvert
the wrongly admitted evidence and exercising his right to
remain silent. Clearly, however, the harmless error rule is

applicable in each of these instances. In Barnes v. United

States, 412 U.S. 837, 37 L.Ed. 2d 380, 93 s.Ct. 2357 (1973),
the defendant raised an argument nearly identical. to that
presented by respondent in this case, asserting that a
statutory inference, stating that knowledge that property
was stolen could be inferred from the defendant™s
unexplained possession of recently stolen goods, infringed
on his privilege against self-incrimination by effectively
compelling him to testify. The court rejected the argument,
noting that

[i]ntroduction OF any evidence, direct

or circumstantial, tending to implicate

the defendant in the alleged _ crime

Increases the pressure on_ him to

testify. The mere massing of evidence

against a defendant cannot be regarded

as _a violation of his privilege against

self-Incrimination.
id., 69 1L.Ed, 2d at 907. Respondent®s argument

misapprehends the ultimate prejudicial effect of the trial




court”s error because, giving respondent the full penefit of
a worst-case scenario, the most unfavorable impact of the
trial court"s determination of voluntariness on less than
all the evidence, was to make an improper ruling that the
statement was freely and voluntarily obtained, and thereby
permit a conviction based on a coerced confession.

It is clear that no compulsion to testify arose solely
from the trial court®s failure to permit respondent to
testify outside of the presence of the jury on the
voluntariness issue. Under: Florida law, after a preliminary
determination of voluntariness as a matter of law Is made by
the trial court, the 1issues of the voluntariness and
trustworthiness of the confession go to the jury for factual

resolution. Pralmes V. State, 397 so,2d 648,653 (Fla, 1981);

Florida Standard Jury Instructions in Criminal Cases, s.
2.04(e). (1981 ed.) In view of the fact that the
voluntariness and trustworthiness of Respondent Guess®s
statement were jJury issues as well as trial court issues,
Guess would have had to face the 1identical choice as to
whether to controvert the state”"s evidence as to the events
surrounding the obtaining of the statement or to not
testify, regardless of whether the trial court had made iIts
preliminary voluntariness determination on sufficient or
insufficient evidence. Furthermore, Guess relied upon an
affirmative defense of consent. He had the burden of
establishing that defense in order to create a reasonable

doubt. Ralston v. State, 350 So.2d 791 (Fla. 3rd DCA 1977).




Under the circumstances of this case, showing that only
Guess, the victim and the victim®s 2-year-old child were
present at the time of the offense, Guess could not have met
his burden to establish his affirmative defense without
testifying.

While the possibility that an accused may be deterred
from testifying in front of the jury as to the voluntariness
of his confession because of his wvulnerability to
impeachment or attacks on credibility may provide a
compelling rationale for requiring the trial court to make a
preliminary determination of voluntariness outside of the
presence of the jury, that rationale does not provide a
compelling basis for precluding application of a harmless
error analysis where the trial court did make a preliminary
determination of voluntariness, although on less than all
the evidence, and where, under Florida law, the jury was
required to make i1ts own factual determination as to the
voluntariness and trustworthiness of the confession.

(b) The trial court error iIn this case 1Is subject to
harmless error analysis.

The error iIn this case cannot be regarded as a
structural defect comparable to deprivation of the right to

counsel at trial, Gideon V. Wainwright, 372 U.S. 335 (1963),

adjudication by a biased judge, Tumey v. Ohio, 273 U.S. 510

(1927), Tailure to iInstruct on the state®"s burden to provs

the crime beyond a reasonable doubt, Jackson v. virginia,

443 U.S. 307 (1979), or the directing of a judgment of

- 10 -




conviction by the trial judge, Carpenters v. United States,

330 U.S. 395, 91 n.eEd. 2d 973, 67 s.Ct. 775 (1947). To

date, these are the only iInstances iIn which the United
States Supreme Court has recognized that a constitutional
error requires reversal without regard to the evidence in a
particular case. The court iIn Rose v. Clark, 478 U.S. 570,
92 L.E4. 2d 460, 106 ¢.ct. 3101 (1986) stated that

“[h]armless error analysis ... presupposes a trial, at which
the defendant, represented by counsel, may present evidence
and argument before an impartial judge and jury." dd- 478
U.S. at 5577, 92 L.&8d, 2d at 470. The court characterized
those errors not subject to harmless error analysis as those
which "aborted the trial process," and noted that such
errors are the exception rather than the rule. 1d., 478
U.S. at 578 n.6.

The trial court™s failure to permit respondent Guess to
testify when it made 1its preliminary determination oOF
voluntariness outside the presence of the jJury cannot be
viewed as aborting the trial process in this case when the
voluntariness 1issue was also properly considered and
determined by the jury, defense counsel argued the basis for
respondent®s claim of involuntariness to the trial court and
to the jury, the claim was not based on any assertion of
police coercion but rather on respondent's confusion when he

was questioned,1 and the challenged statement was not a

'Respondent's failure in the trial and appellate courts to
allege any facts showing police coercion to support his
claim of involuntariness warrants a finding of no reversible

_11_




confession but rather an exculpatory statement which had
only impeachment value. When the statement was admitted on
a voluntariness determination made with less than all the
evidence, the most prejudicial impact possible to respondent
Guess was that the voluntariness determination was in error,
and the jury was permitted to consider an involuntary
statement.

Respondent Guess argues that the United States Supreme

Court iIn Arizona v. Fulminante did not speak to the issue

decided in Jackson v. Denno, 378 U.S. 368, 84 8.Ct. 1774, 12

L.Ed.2d 908 ((1964). However, iIn receding from Payns V.
Alabama, 356 U.S. 560 (1958) to hold that harmless error
analysis is applicable to the improper admission of coerced

confessions, the court effectively receded from the

error in this case. See Miller v. Dugger, 838 F. 2d 1530
11th cir, 1988). Federal courts have denied relief when a
efendant fails to allege police coercion as a basis for an

involuntary confession claim, and have characterized Jackson

violations as harmless error in these circumstances.

Martinez v. Estelle, 612 F. 2d 173,180 (6th Cir.

1980) (Before a prisoner is entitled to a hearing on the

voluntariness of his confession the petitioner must “show

that his version of the events, i1f true, would require the
conclusion that his confession was involuntary.®); United

States v. Espnoza-Seanez, 862 F. 2d 526 (5th Cir. 1988);

United States v. Davidson, 768 F. 2d_1266 (11thCir. 1985).

Petitioner notes respondent”s assertion that coercion arose

from the simultaneous questioning of him about more than one

crime. _ Respondent®s characterization of Justice Douglas's

concurring opinion In United States v. Carignan, 342 U.S.

36, 72 s.Ct. 97, 96 L.Ed. 48 (1951) as criticizing a police

tactic of simultaneously accusing a suspect of more than one

crime is incorrect. Justice Douglas instead criticized the

use of detention for one crime to provide police with a

vehicle for investigation of another crime. Moreover, the

majority in Carignan found that the defendant"s confession

to a murder after his arrest for an unrelated assault did

not render the confession iInvoluntary or otherwise

1nadmissible.
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philosophical underpinnings expressed In Jackson v. Denno,

Those philosophical concerns were stated as follows:

Jackson,

It is now axiomatic that a defendant iIn
a criminal case is deprived of due
process ofF law 1T his conviction 1is
founded, i1n whole or iIn part, upon an
involuntary confession, without regard
for the truth or falsi of the
confession, Rogers V. Richmond, 365 U.S.
534, 5 L,Ed, 2d 760, 81 s.Ct., 735, and
even though there is ample evidence
aside from the Confession to support the
conviction. Malinski v. New York, 324
U.S. 401, 89 L.Ed, 2d 1029, 65 8. Ct.
781; Stroble v. California, 343 U.S.
181, 96 L.Ed. 872, 72 S8.Ct. 599; Payne
v. Alabama, 356 U.S. 560, 2 L.Ed, 2d
975, 78 s.Ct. 844. Equally clear is the
defendant s constitutional right at some
stage In the proceedings to object to
the use of the confession and to have a

fair hearing and a reliable
determination on the Issue of
voluntariness, determination
uninfluenced by the truth or falsity of
the confession. Rogers v. Richmond,
supra. (e.s.)

378 U.S. at 377, 12 L.Ed., 2d at 916.

The court

distinguished between the impact of a coerced confession on
&

a conviction and the admission of i1llegally seized evidence,

stating:

Jackson,

Reltance on a coerced confession
vitiates a conviction because such a
confession combines the persuasiveness
of apparent conclusiveness with what
judicial experience shows to be i1llusory
and deceptive evidence. A  fTorced
confession is a false foundation for any
conviction, while evidence obtained by
i1llegal search and seizure, wire tapping
or larceny may be and often is of the
utmost verity. Such police lawlessness
therefore may not void state convictions
while farced confessions will do so.

378 U.S. at 383, 12 L..Ed. 2d at 919-920 n.

- 13 -
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It is clear that the Jackson court required a
preliminary determination of the voluntariness of a
confession by the trial court because i1t believed that the
admission of a coerced confession could never be harmless
error. The preliminary determination was necessary because

"if the jury found a confession involuntary an
additional instruction to ignore iIts contents was futile,
and the consideration of the confession destroyed a fTair
trial." Espinoza-Seanez, 862 F.2d 526, 535 (6Gthcir. 1989)

In Arizona v. Fulminante, five members of the court rejected

the proposition that "a Tforced confession i1s a false
foundation for any conviction" distinguishable In 1ts impact
upon a conviction from evidence obtained In violation of the
Fourth Amendment right against unreasonable searches and

seizures or the Sixth amendment right to counsel. Chief

Justice Rehnquist stated:

The evidentia impact of a coerced
confession an Its effect upon the
composition of the record, IS
indistinguishable from that of a
confession obtained in violation of the
Sixth Amendment - of evidence seized iIn
violation of the Fourth Amendment - or
of a prosecutor®s improper comment on a
defendant®s silence at trial in
violation of the Fifth Amendment.

Arizona v. Fulminante, 5 F.L.W. Fed. at s158.

The worst possible impact of the error in this case was
a conviction based on a coerced confession. The error 1In
this case therefore 1is indistinguishable from the trial

error which occurred in Arizona v. Fulminante.
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IT this court decides that harmless error analysis is
inapplicable to the error in this case, petitioner requests

the court to reconsider its decision In Green v. State, 351

so.2d 941 (Fla. 1971), holding that a failure to conduct a

Jackson hearing requires reversal of the conviction and

remand for new trial. Under federal case law, a trial
court®s failure to conduct a Jackson hearing does not result
in automatic reversal of a defendant®s conviction. Rather,
the case i1s remanded for an evidentiary hearing on the
voluntariness issue, and a new trial i1s mandated only when
the confession is determined to have been involuntary. See
United States v. Davidson, 768 F. 2d 1266 (11thcir. 1985);

United States v. Espinoza-Seanez.

(c) Application of a harmless error analysis in this

case.

Petitioner will rely upon the argument set forth in its
initial brief on the merits as to the harmlessness, beyond a
reasonable doubt, of the error iIn this case. In addition,

petitioner argues as follows:

If, as respondent iInsists, the error in this case Is a
procedural one which infringed upon his Fifth Amendment
right to remain silent, the error was harmless beyond a
reasonable doubt because the voluntariness and
trustworthiness of respondent®s statement was a jury iIssue
as well as a trial court issue. Respondent was not forced
by the trial court®s failure to permit him to testify at the

hearing to present his testimony to the jury.
- 15 -




IT, as i1s clear from a consideration of all the
ramifications of the error, the ultimate prejudice created
by the error was to permit the jury to consider a coerced
confession, the error was harmless beyond a reasonable
doubt.

Respondent testified at length as to his confusion
during the police questioning. Defense counsel argued that
the statement was the product of confusion in his closing,
and fully cross-examined Roberson regarding his questioning

of respondent.

While victim R. was iImpeached as to her failure to
name C. on the police report as the person she asked to
lock her door, as to her statements to medical personnel as
to whether she was bleeding heavily or merely spotting blood
during the apparent miscarriage, and as to her prior
statement that Guess pulled her clothes off, as opposed to
down, R."s version of events surrounding the crime
otherwise was unassailed, and significantly corroborated not
only by the state®s witnesses, but by defense witnesses.
Respondent®s assertion that there was no evidence of
physical restraint 1iIs 1In error. R. testified that
respondent Guess held her down during the sexual battery.
Contrary to respondent®s argument that, had the challenged
statement not gone to the jury, the only evidence of guilt
would have been the impeached testimony of R., the record

instead establishes that the victim™s version of events

- 16 -




surrounding the crime was significantly corroborated by
C., and the victim"s mother, as well as by defense

witnesses Diane Goldsmith and respondent®s mother, Caroline
Harris. The record also establishes that the version of
events related by Guess was largely implausible and

inconsistent with the testimony of his own witnesses.
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CONCLUSION

Based an the foregoing argument and citations of
authority, petitioner requests this court to answer the

certified questions in the affirmative.
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