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STATEMENT O F  THE CASE 

This  appeal  i s  from an o rde r  by t h e  Third Dis t r ic t  Court 

of  Appeal d i smiss ing  an appeal  of  a non-f ina l  o rde r  taken 

pursuant  t o  F l o r i d a  Rule of  Appel la te  Procedure 

9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v ) . -  1/ 

The l i t i g a t i o n  i s  based on a motor v e h i c l e  acc iden t  which 

occurred i n  Dade County, F l o r i d a .  One of  t h e  v e h i c l e s  

involved was a church van c a r r y i n g  over 20 passengers ,  one of  

whom was k i l l e d .  (App.A). Separa te  c la ims were made on 

behalf  of  most of  t h e  passengers ,  bu t  a l l  were u l t i m a t e l y  

consol ida ted  f o r  purposes of discovery and t r i a l .  (App.B). 

On A p r i l  2 2 ,  1 9 8 8 ,  and pursuant  t o  Rule 1 . 2 7 O ( b ) , 2 /  t h e  

County served i t s  motion f o r  s e p a r a t e  t r i a l s  on i s s u e s  of  

l i a b i l i t y  and damages. (App.C). The County argued t h a t  t h e  

i n t e r e s t  of  convenience t o  t h e  p a r t i e s  and t o  t h e  c o u r t  would 

be s e r v e d  by f i r s t  t r y i n g  t h e  i s s u e  of  l i a b i l i t y ,  which was 

i d e n t i c a l  i n  a l l  ca ses .  The County a l s o  argued t h a t  t h e  t r i a l  

of  1 7  damages claims would be unnecessa r i ly  confusing t o  a 

j u r y ,  and t h e r e f o r e  p r e j u d i c i a l  t o  one o r  perhaps a l l  p a r t i e s .  

The t r i a l  c o u r t  agreed,  and granted t h e  County's motion. 

( A P P - D )  

- 1/ The r u l e  provides:  "Review of  non-f ina l  o r d e r s  of  lower 
t r i b u n a l s  i s  l i m i t e d  t o  those  which determine t h e  i s s u e  of  
l i a b i l i t y  i n  favor  of  a p a r t y  seeking a f f i r m a t i v e  
re l ief .  . . . 
- 2 /  "The c o u r t  i n  fu r the rance  of  convenience o r  t o  avoid 
p r e j u d i c e  may o rde r  a s e p a r a t e  t r i a l  of any c la im . . . o r  of  
any s e p a r a t e  i s s u e  o r  of  any number of  c la ims . . . o r  
i s s u e s .  
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T r i a l  of  t h e  l i a b i l i t y  i s s u e s  commenced on October 1, 

1 9 9 0 ,  and a f t e r  a fou r  day t r i a l ,  r e s u l t e d  i n  a j u r y  v e r d i c t  

f i n d i n g  l i a b i l i t y  a g a i n s t  t h e  Defendant. (App.E). A l l  pos t  

t r i a l  motions were denied.  (App.F). 

A n o t i c e  of  appeal  was t imely  f i l e d  pursuant  t o  Rule. 

9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v ) .  Upon motion, however, t h e  appeal  was 

dismissed,  based on a p r i o r  Th i rd  D i s t r i c t  d e c i s i o n  which 

concluded Rule 9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v )  was n o t  intended t o  inc lude  

f i n d i n g s  of  l i a b i l i t y  a f t e r  t r i a l .  (App.G). However, t h e  

Court granted t h e  County's motion f o r  c e r t i f i c a t i o n  of  t h e  

fol lowing ques t ion  t o  be one of g r e a t  p u b l i c  importance: 

Does a p p e l l a t e  j u r i s d i c t i o n  under Rule 
9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v )  au tho r i ze  rev iew of  a 
j u r y  v e r d i c t  determining l i a b i l i t y  i n  
favor  of  a c la imant  seeking a f f i r m a t i v e  
relief? 

(App.H and I ) .  This  appeal  t imely  followed. 

2 
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SUMMARY O F  ARGUMENT 

F l o r i d a  Rule of Appel la te  Procedure 9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v )  

a l lows an appeal  t o  be taken from any o rde r  determining " the  

i s s u e  of  l i a b i l i t y  i n  favor  of  a p a r t y  seeking  a f f i r m a t i v e  

re l ief ."  Since  t h e r e  is no q u a l i f i c a t i o n  o r  l i m i t a t i o n  on t h e  

type  of  such an o rde r  encompassed by t h a t  Rule, e i t h e r  i n  t h e  

language of t h e  r u l e  i tself  o r  i n  t h e  Committee Notes,  t h e  

lower c o u r t  should have permit ted t h e  p r e s e n t  appeal  from the  

j u r y ' s  f i n d i n g  of  l i a b i l i t y  and t h e  t r i a l  c o u r t ' s  e n t r y  of  an 

o rde r  v a l i d a t i n g  t h a t  f i nd ing .  

The r u l e  must a l s o  be so  construed s o  a s  t o  r e t a i n  t h e  

reason f o r  and e f f e c t i v e n e s s  of  Rule 1 . 2 7 0 ( b ) ,  which provides  

t r i a l  c o u r t s  a d i s c r e t i o n  t o  allow s e p a r a t e  t r i a l s  on c e r t a i n  

i s s u e s ,  i nc lud ing  l i a b i l i t y .  The purpose f o r  and 

e f f e c t i v e n e s s  of  having such a t r i a l  is  l o s t  i f  t h e  p a r t i e s  

a r e  nonethe less  requi red  t o  wai t  f o r  a f i n a l  o rde r  be fo re  an 

appeal  can be taken.  

The p r i n c i p l e  c a s e  r e l i e d  upon by t h e  lower c o u r t  i n  

d ismiss ing  the  p resen t  appeal ,  Dauer v.  Freed,  4 4 4  So.2d 1 0 1 2  

( F l a .  3d DCA 1 9 8 4 ) ,  i s  flawed i n  i t s  reasoning.  The c o u r t ' s  

concern over t h e  o s t e n s i b l e  incongrui ty  between t h e  

acce le ra t ed  review schedule  i n  Rule 9 . 1 3 0  and t h e  ex tens ive ,  

1 8 , 0 0 0  page t r i a l  t r a n s c r i p t  i n  Dauer was misplaced and 

inappropr i a t e .  

3 
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ARGUMENT 

I .  RULE 9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v )  ALLOWS FOR 
THE APPEALABILITY OF A F I N D I N G  OF 
L I A B I L I T Y  AFTER A TRIAL ON THAT 
ISSUE. 

A.  The Lower T r i b u n a l ' s  Order  
Dismissing The Appeal Was 
Contrary To The P l a i n  Language 
O f  The Rule. 

The cons t ruc t ion  of cour t  r u l e s  is governed by t h e  same 

over a id ing  p r i n c i p l e  of  s t a t u t o r y  cons t ruc t ion :  

specu la t ing  on i n t e n t ,  underlying p o l i c i e s ,  or o the r  

guideposts ,  t h e  c o u r t  must look t o  t h e  p l a i n  meaning of t h e  

Before 

language used. Rowe v. S t a t e ,  394  So.2d 1057 ( F l a .  1st DCA 

1 9 8 1 )  ( i n  cons t ru ing  c o u r t  r u l e s ,  r u l e s  of s t a t u t o r y  

cons t ruc t ion  a p p l y ) .  

F lo r ida  Rule of  Appel la te  Procedure 9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v )  

allows an appeal t o  be taken from any order  determining " t h e  

i s s u e  of l i a b i l i t y  i n  favor  of a pa r ty  seeking a f f i r m a t i v e  

re l ie f . "  

c e r t a i n  o rde r s  determining l i a b i l i t y .  Nor does t h e  Committee 

Note t o  t h e  1 9 7 7  Revision support  such a r e s t r i c t i v e  reading.  

No language i n  t h e  Rule l i m i t s  appeals  t o  only 

Indeed, t h e  Committee f i r s t  s t a t e s ,  cont ra ry  t o  t h e  effect of 

t h e  lower c o u r t ' s  o rde r ,  t h a t  Rule 9 . 1 3 0 ( a ) ( 3 )  "provides f o r  

rev iew of c e r t a i n  i n t e r l o c u t o r y  orders  based upon necess i ty  o r  

d e s i r a b i l i t y  of expedi t ious  review." The Committee goes on t o  

confirm t h a t  I l [ i ] t e m  ( c ) ( i v )  al lows appeals  from i n t e r l o c u t o r y  

orders  which determine l i a b i l i t y  i n  favor  of a c la imant . "  

Thus, based on t h e  language of t h e  Rule above, t h e  lower cour t  

erred i n  dismissing t h e  appeal.  

4 
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B. Judicial Speed And Efficiency 
Requires That Rule 
9.130(a)(3)(C)(iv) Be Construed 
TO Allow Appeal After Trial. 

A proper construction of the intent of and policy behind 

the Rule also supports the County's position. Rules governing 

the right to appeal are to be liberally construed in the 

interest of manifest justice. State ex rel. Reichard v. 

Smith, 177 So.2d 340 (Fla. 1965); Gaskins v. Mack, 91 Fla. 

284, 107 So.  918 (1926). They are designed to aid in the 

speedy determination of causes. Holland v. Miami Springs 

Bank, 53 So.2d 646 (Fla. 1951). The Introductory Note to the 

Florida Rules by the Advisory Committee on Appellate Rules 

echoes, ll[I]t was the intent of the many persons involved in 

the drafting of these revised rules to implement the public 

policy of Florida that appellate procedures operate to protect 

rather than thwart the substantive legal rights of the people 

by alleviating existing burdens on the judicial system, [and] 

by . . . expediting the appellate process.11 If an ambiguity 
is perceived in the rules, it should be construed in favor of 

access to the courts. Lehman v. Cloniger, 294 So.2d 344 (Fla. 

1st DCA 1974). Moreover, rules should be construed so as to 

be consistent with one another. - See Dibble v. Dibble, 

377 So.2d 1001 (Fla. 3d DCA 1979). 

The most compelling reason to construe Rule 

9.130(a)(3)(C)(iv) to include appeals from liability 

determinations after trial can be found in the purpose behind 

F1a.R.Civ.P. 1.270(b): !!The court in furtherance of 

5 
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convenience or to avoid prejudice may order a separate trial 

. . . of any separate issue. . . .I1 The very raison d'etre of 

that rule is to allow trial judges the flexibility and 

discretion to dispose of cases in the most expedient way 

possible. "The rule is one of trial convenience and the 

administration of justice. . . . A common use may be the 

consolidation for trial of the issue of liability in an 

automobile accident resulting in personal injuries to several 

persons with reservation of separate trials of the issues of 

damages where the latter are extensive and complicated." Rule 

1.270, Author's Comments - 1967. This is just such a case. 

-- See also 5 Moore's Federal Practice 'I42.03[1], Martin v. Bell 

Helicopter Co., 85 FRD 654 (D. Colo. 1980); Ellingson Timber 

Co. v. Great N.R. C o . ,  424 F.2d 497 (9th Cir. 1970). 

Little analysis is required to see that the purpose of 

using Rule 1.270(b) in such a case is emasculated to a large 

extent if a non-final appeal is not permitted from the 

liability determination. All of the savings in time, money 

and judicial resources are thereby lost, because the parties 

are forced to follow through with discovery and trial on 

damages so as to obtain a final, appealable order (which, more 

than likely, will generate a much larger transcript and 

record, longer briefs, and greater appellate labors than would 

have the non-final appeal). A construction of Rule 

9.130(a)(3)(C)(iv) as suggested by the Third District is 

necessarily - inconsistent with the provision for separate 

trials, and the reasons therefor. 

6 
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C. The Lower Court Er red  I n  Relying 
On Dauer v .  Freed, 444  So.2d 
1 0 1 2  ( F l a .  3d DCA 1 9 8 4 ) ,  which 
Was Improperly Decided. 

The lower c o u r t  erred i n  r e l y i n g  on Dauer v .  Freed,  

4 4 4  So.2d 1012 ( F l a .  3d DCA 1 9 8 4 ) ,  because t h e  reasoning by 

both t h e  ma jo r i ty  and by J .  Hubbart i n  h i s  s p e c i a l  concur-rence 

i s  flawed i n  s e v e r a l  r e s p e c t s .  I n  Dauer, a s  h e r e ,  t h e  t r i a l  

c o u r t  ordered s e p a r a t e  t r i a l s  on l i a b i l i t y ,  "wi th  t h e  damage 

i s s u e s  r e s e r v e d  f o r  a second t r i a l  i f  necessary ."  - I d .  a t  

1 0 1 3 .  A f t e r  a j u r y  v e r d i c t  was rendered a g a i n s t  defendants ,  

t h e  t r i a l  c o u r t  f i r s t  en te red  an o rde r  denying de fendan t s '  

p o s t  t r i a l  motions,  and then  en te red  an o r d e r  based upon t h e  

j u r y  v e r d i c t  t h a t  defendants  were l i a b l e  f o r  damages t o  

P la in t i f f . ? '  The Th i rd  D i s t r i c t  r u l ed  t h a t  n e i t h e r  o r d e r  w a s  

appea lab le .  The Third Dis t r ic t  conceded t h a t  

9 . 1 3 0 ( a ) ( 3 ) ( C ) ( i v )  - d i d  encompass appea ls  from o r d e r s  g r a n t i n g  

summary judgment (see - e .g .  Aetna Casual ty  & Sure ty  Co. v .  

Meyer, 385 So.2d 1 0  ( F l a .  3d DCA 1 9 8 0 ) ) ,  o r  an o rde r  denying a 

- 3 /  The fac t  t h a t  such an o rde r  was n e i t h e r  sought nor  i s sued  
i n  t h e  p r e s e n t  c a s e  i s  of  no s i g n i f i c a n t  consequence. Firs t ,  
s i n c e  a j u r y  v e r d i c t  i s  t h e  foundat ion of  t h e  l a t e r  judgment, 
Myers v .  S t a t e ,  115 F l a .  6 2 7 ,  155 So. 797  ( 1 9 3 4 ) ,  and i s  
a b s o l u t e l y  binding on t h e  c o u r t ,  Thornton v. Culver ,  105  So.2d 
489 ( F l a .  1 9 5 8 ) ,  it is conc lus ive ly  a de te rmina t ion  o f  
l i a b i l i t y  w i th in  t he  meaning of  t h e  Rule. T o  t h e  e x t e n t  t h a t  
t h e  v e r d i c t  i s  n o t  an "order"  per se, a s  t h a t  word is  def ined  
i n  t h e  Rules (F1a.R.App.P. 9 .020(e) ) ,  t h a t  e i t h e r  is  reso lved  
by t h e  t r i a l  c o u r t ' s  d e n i a l  o f  t h e  County 's  p o s t  t r i a l  motion. 
A l t e r n a t i v e l y ,  i f  such an o rde r  is  deemed seman t i ca l ly  
inadequate  because it does n o t  expres s ly  determine l i a b i l i t y ,  
t hen  t h e  Third Distr ic t  should have simply i n d i c a t e d  such an 
o rde r  was a p p r o p r i a t e .  

7 
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defense  motion t o  vaca te  a d e f a u l t  (see Sunny South A i r c r a f t  

Se rv ice  Inc .  v .  Inve r s iones ,  1 1 2 0  C .A. ,  417  So.2d 676 ( F l a .  

1 9 8 2 ) ) .  The panel  f i r s t  s t a t e d  t h a t  it was " a p o d i c t i c "  t h a t  

t h e  o rde r  denying t h e  p o s t  t r i a l  motions d i d  n o t  determine t h e  

i s s u e  of  l i a b i l i t y  i n  f avor  of  t h e  P l a i n t i f f .  - I d .  a t  1055.  

Although i n  a s t r i c t l y  semantic s ense  t h e  pane l  was c o r r e c t ,  

i n  t h a t  t h e  o rde r  d id  n o t  expres s ly  "determine l i a b i l i t y " ,  

such a s t r a i n e d  c o n s t r u c t i o n  p l a c e s  form over  subs tance .  The 

only p o s s i b l e  con tex t  f o r  a motion t o  vaca te  a j u r y  v e r d i c t ,  

o r  f o r  directed v e r d i c t ,  is  one i n  which t h e r e  has  been a 

de te rmina t ion  o f  l i a b i l i t y ,  a l b e i t  by a jury.?' 

denia l -  

The c o u r t ' s  
5 /  of  such a motion c a r r i e s  w i th  it t h e  necessa ry  and 

conc lus ive  imp l i ca t ion  t h a t  l i a b i l i t y  is  thereby  determined i n  
6 /  f avor  of  t h e  c la imant .  T h e  ca ses  relied upon by t h e  panel- 

- 4 /  It  should be noted t h a t  t h i s  r a t i o n a l e  by t h e  Third 
Dis t r ic t  would c a r r y  no weight had t h e  t r i a l  judge  been t h e  
f a c t f i n d e r .  It  would be incongruous t o  t h i n k  t h a t  a j u r y ' s  
f i n d i n g  of  l i a b i l i t y  cannot  be appealed,  whi le  a j u d g e ' s  
f i n d i n g  can.  

- 5/ Another i ncongru i ty  i l l umina ted  by t h e  p a n e l ' s  reasoning  
i n  Dauer i s  t h a t  had t h e  lower c o u r t  ran ted  t h e  motion f o r  

9 . 1 3 0 ( a ) ( 4 ) .  Moreover, t h e  ma jo r i ty  a l s o  recognized t h a t  !!the 
p l a i n  language o f  t h e  r u l e  . . . would appear t o  allowl' an 
appea l  from an o rde r  g r a n t i n g  a motion f o r  d i r e c t e d  v e r d i c t .  
Dauer a t  1015 ,  n .1 .  

- 6 /  S e i g l e  v .  Barry,  4 2 2  So.2d 6 3  ( F l a .  4 t h  DCA 1 9 8 2 ) ;  
L l i t e r a s  v .  L l i t e r a s ,  4 1 3  So.2d 859 ( F l a .  4 t h  DCA 1 9 8 2 ) ;  
Habelow v.  T rave le r s  Insurance Co., 389 So.2d 218 ( F l a .  5 t h  
DCA 1 9 8 0 ) ;  Peavy v.  P a r r i s h ,  385 So.2d 1 0 3 4  (F la .  4 t h  DCA 
1 9 8 0 ) ;  Vanco Cons t ruc t ion  Inc .  v .  Nucor Corporat ion,  378 So.2d 
116  IF la .  5 t h  DCA 1 9 8 0 1 :  S t a t e  Farm Mutual Automobile 

new t r i a l ,  t h a t  o rde r  would be appealab 5- e F1a.R.App.P. 

, ,  
Insukance Company v.  Morr is ,  370 So.2d 828 ( F l a .  1st DCA 
1 9 7 9 ) .  

8 

OFFICE OF COUNTY A'ITORNEY. DADE COUNTY, FLORIDA 



B 

B 

B 

0 

0 

involved attempted appeals from orders denying motions to 

dismiss or for summary judgment, which clearly carried no such 

conclusive implication. 

The Dauer panel also improperly dismissed the appeal from 

the order which expressly found liability based on the jury 

verdict. The court, in rejecting the plain language of both 

the order and the rule, cited to only one case: Ballard v. 

Hopkins, 142 So.2d 738 (Fla. 2d DCA 1962), which did not 

involve a non-final appeal at all, but rather involved an 

attempt to take a final appeal directly from a jury verdict. 

Simply because a jury verdict is itself not appealable as a 

final order (certainly true, as far as it goes, for additional 

court labors clearly remain) does not in any way support the 

conclusion that a - non-final verdict which necessarily 

determines liability is also non-appealable. 

Judge Hubbartls concurring opinion that the expedited 

method of review is inconsistent with an appeal after trial, 

as opposed to after motion. There is simply no principled 

reasons to distinguish the appealability of an order 

determining liability on motion for summary judgment from the 

appealability of such an order after trial. The concurrence's 

conclusion was reached after the length of the trial 

transcript (over 18,000 pages) was revealed to the panel.- 

Such a transcript is massive by any method or review. 

7/ 

- 7/ The trial transcript in the present case is approximately 
800 pages. 
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Simi la r ly ,  although t h e  County concedes t h a t  i n  such an 

extreme case ,  it would be unreasonable t o  expect an i n i t i a l  

brief wi th in  ( 1 5 )  days of t h e  n o t i c e ,  it would be nea r ly  a s  

unreasonable t o  expect wi th in  70 days,  had t h e  appeal been 

from a f i n a l  o rder .  I n  any event ,  it appears a t  l e a s t  equal ly  

a s  reasonable t h a t  t h e  expedited review i s  c o n s i s t e n t  with an 

appeal of a l i a b i l i t y  f ind ing  a f t e r  t r i a l ,  a s  t h e r e  is  a 

g r e a t e r  need t o  r e t u r n  t o  t h e  t r i a l  c o u r t  t o  complete t h e  

t r i a l ,  i f  necessary.  Surely a p r e v a i l i n g  P l a i n t i f f  would no t  

wish t o  drag ou t  t h e  appeal .  I f  an i s o l a t e d  Defendant i s  

confronted with t h e  i k e s  of an 1 8 , 0 0 0  page t r a n s c r i p t ,  and i s  

t h e r e f o r e  unable t o  m e e t  t h e  expedited schedule ,  then  perhaps 

t h a t  Defendant may have t o  elect  t o  defer i t s  appeal u n t i l  

f i n a l  judgment. Such an unusual s cena r io  should n o t ,  however, 

d i c t a t e  cons t ruc t ion  of t h e  r u l e  t o  f o r e c l o s e  t h e  County's 

appeal ,  which does no t  present  nea r ly  s o  an extreme s i t u a t i o n .  
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CONCLUSION 

For a l l  of t h e  reasons s t a t e d  above, t h e  County 

r e s p e c t f u l l y  requests t h i s  Court t o  REVERSE t h e  o rde r  of t h e  

lower t r i b u n a l ,  and REMAND f o r  f u r t h e r  proceedings.  

Respec t fu l ly  submit ted,  

ROBERT A .  GINSBURG 
Dade County Attorney 
Metro-Dade Center 
S u i t e  2810 
111 N.W. 1st S t r e e t  
M i a m i ,  F l o r i d a  33128-1993 
(305)  375-5151 

County A t t o r n e y  
N o .  317861 
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