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STATEMENT OF THE CASE AND OF THE FACTS 

T h i s  a c t i o n  b e f o r e  t h e  T r i a l  Cour t  was one f o r  damages 

r e s u l t i n g  from t h e  n e g l i g e n c e  o f  a F l o r i d a  l i c e n s e d  l a n d  

s u r v e y o r  i n  p e r f o r m i n g  a l a n d  s u r v e y  o f  P e t i t i o n e r s '  l a n d s .  

On J u n e  2 7 ,  1989,  P l a i n t i f f s / P e t i t i o n e r s  f i l e d  t h e i r  

C o m p l a i n t  a g a i n s t  Def e n d a n t / R e s p o n d e n t  , J. Sherman F r i e r  

d /b / a  J.  Sherman F r i e r  & A s s o c i a t e s  (ROA, p a g e s  1 t h r o u g h  

4 1 ,  a l l e g i n g  t h a t  t h e  Respondent  i s  a l a n d  s u r v e y o r  l i c e n s e d  

a s  s u c h  by  t h e  S t a t e  o f  F l o r i d a  a n d  whom P e t i t i o n e r s  

employed t o  pe r fo rm a s u r v e y  of  t h e  r e l a t i v e  e l e v a t i o n s  of  

two l o t s  ( 8 4 7  and 1\32) P e t i t i o n e r s  h a s  p u r c h a s e d  i n  Suwannee 

County,  F l o r i d a .  

The  d e t e r m i n a t i o n  of  t h e  e l e v a t i o n s  was n e c e s s a r y  t o  

d e m o n s t r a t e  t h e  l a n d  t o  b e  o f  a h e i g h t  a b o v e  t h e  l o w e s t  

p e r m i t t e d  e l e v a t i o n  f o r  l o c a t i o n  of a r e s i d e n c e ,  as r e q u i r e d  

by t h e  County o f  Suwannee, a s  w e l l  a s  o t h e r  s t a t e  a g e n c i e s .  

Defendant  per formed t h e  l a n d  s u r v e y  and r e n d e r e d  a p l a t  

showing t h a t  Lot  47 w a s  t h e  h i g h e r  l o t  a n d  was a b o v e  t h e  

l o w e s t  p e r m i t t e d  e l e v a t i o n  f o r  p u r p o s e s  o f  e r e c t i n g  a 

r e s i d e n c e .  Upon r e l i a n c e  o f  t h e  a c c u r a c y  of R e s p o n d e n t  ' s 

s u r v e y ,  P e t i t i o n e r s  r e c e i v e d  a b u i l d i n g  p e r m i t  a n d  

c o n s t r u c t e d  t h e i r  r e s i d e n c e ,  water w e l l ,  s e p t i c  t a n k ,  g a r a g e  

and  o t h e r  a p p u r t e n a n t  s t r u c t u r e s  on Lot  4 7 .  P e t i t i o n e r s  
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l a t e r  d i s c o v e r e d  t h a t  t h e  su rvey  performed by Respondent was 

i n a c c u r a t e  i n  t h a t  t h e  t r u e  r e l a t i v e  e l e v a t i o n  of Lot 47 was 

some 10 f e e t  l o w e r  t h a n  a s  r e p r e s e n t e d  by Respondent and 

below t h e  e l e v a t i o n  a t  which a r e s i d e n c e  cou ld  l a w f u l l y  be 

l o c a t e d .  

P e t i t i o n e r s  a l l e g e d  t h a t  a s  a r e s u l t  o f  t h e  

R e s p o n d e n t ' s  n e g l i g e n c e  i n  i n c o r r e c t l y  r e p o r t i n g  t h e  

e l e v a t i o n  o f  Lo t  4 7 ,  P e t i t i o n e r s  were r e q u i r e d  t o  remove 

t h e i r  home f rom L o t  47 t o  L o t  3 2 ,  a n d  r e - e s t a b l i s h  t h e  

a p p u r t e n a n t  s t r u c t u r e s ,  c a u s i n g  them t o  s u f f e r  damages 

a t t e n d i n g  such r e l o c a t i o n .  

R e s p o n d e n t  f i l e d  h i s  a n s w e r  ( R O A ,  p a g e s  6 and  7 ) ,  

a d m i t t i n g  t h e  n e g l i g e n c e  and t h e  o t h e r  m a t e r i a l  a l l e g a t i o n s  

of P e t i t i o n e r s '  c a u s e  of a c t i o n ,  b u t  den ied  t h e  a l l e g a t i o n s  

conce rn ing  t h e  r e s u l t i n g  damages. Responden t ' s  answer a l s o  

s e t  o u t  two a f f i r m a t i v e  d e f e n s e s :  f i r s t ,  t h e  Respondent had 

made t h e  P e t i t i o n e r s  whole and f u l l y  compensa ted  them f o r  

any l o s s  o r  damage i n c u r r e d  a s  a r e s u l t  of h i s  n e g l i g e n c e ,  

and ;  s econd ly ,  t h a t  P e t i t i o n e r s '  a c t i o n  i s  b a r r e d  by S e c t i o n  

9 5 . 1 1 ( 4 ) ( a ) ;  F l a .  S t a t .  

A f t e r  f i l i n g  h i s  answer ,  Respondent f i l e d  Motion f o r  

Summary Judgmen t ,  w i t h  a t t a c h e d  A f f i d a v i t  ( R O A ,  p a g e s  8 

th rough  1 4 1 ,  based upon S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) ,  a two y e a r  
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s t a t u t e  o f  l i m i t a t i o n s  a g a i n s t  " p r o f e s s i o n a l  m a l p r a c t i c e " .  

R e s p o n d e n t ' s  a f f i d a v i t  a t t a c h e d  a l e t t e r  t o  h i m  f r o m  

P e t i t i o n e r ,  R i c h a r d  G a r d e n ,  d a t e d  May 25,  1987,  by which 

t h a t  p a r t y  i n d i c a t e d  h i s  s u p p o s i t i o n  t h a t  R e s p o n d e n t ' s  

su rvey  was i n  e r r o r  and r e q u e s t i n g  t h a t  Respondent re-check 

h i s  work, f o r  P e t i t i o n e r  f e a r e d  h i s  r e s i d e n c e  may have been 

l o c a t e d  i n  a n  a r e a  s u b j e c t  t o  f l o o d i n g .  R e s p o n d e n t  

contended t h a t  s i n c e  P e t i t i o n e r s  had cause  t o  b e l i e v e  t h e  

e r r o r  e x i s t e d  on May 25,  1987, b u t  d i d  n o t  f i l e  t h i s  a c t i o n  

u n t i l  June  27,  1989, more t h a n  two y e a r s  l a t e r ,  t h e  a c t i o n  

was b a r r e d  by t h e  two y e a r  s t a t u t e  of l i m i t a t i o n s  of a c t i o n s  

a g a i n s t  Respondent ,  con tend ing  a l i c e n s e d  l a n d  su rveyor  i s  a 

" p r o f e s s i o n a l "  under  S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) .  

A t  h e a r i n g  h e l d  on t h e  Respondent ' s  m o t i o n ,  t h e  o n l y  

p o i n t  p r e s e n t e d  f o r  a r g u m e n t  was w h e t h e r  t h a t  s e c t i o n  

a p p l i e d  t o  Respondent ,  l i m i t i n g  a c t i o n s  t o  two y e a r s ,  r a t h e r  

t h a n  t h e  f o u r  y e a r  l i m i t a t i o n s  p rov ided  by S e c t i o n  95 .11 (3 ) .  

That  p o i n t  t u r n e d  on whether  t h e  Respondent ,  a s  a F l o r i d a  

l i c e n s e d  l a n d  s u r v e y o r ,  was a " p r o f e s s i o n a l "  a s  t h a t  term i s  

used i n  S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) .  

On November 29,  1989,  t h e  T r i a l  Court  e n t e r e d  Summary 

F i n a l  Judgment i n  f a v o r  of Respondent  ( R O A ,  p a g e s  15  a n d  

1 6 ) .  P e t i t i o n e r s  t i m e l y  f i l e d  Motion f o r  Rehear ing  (ROA, 



p a g e s  1 7  t h r o u g h  1 9 ) ,  p o i n t i n g  o u t  t h e  T r i a l  C o u r t ' s  

m i s a p p l i c a t i o n  of c u r r e n t  case law on t h e  p o i n t  i n v o l v e d  : 

however ,  t h e  motion was den ied  by t h e  T r i a l  Court  by i t ' s  

o r d e r  r ende red  August 1 7 ,  1990 (ROA, pages 20 and 2 1 ) .  

Appeal was t i m e l y  p r o s e c u t e d  t o  t h e  D i s t r i c t  Court  of 

Appeal ,  F i r s t  D i s t r i c t .  A f t e r  c o n s i d e r i n g  b r i e f s  and o r a l  

a r g u m e n t ,  t h e  F i r s t  D i s t r i c t  C o u r t  a f f i r m e d  t h e  T r i a l  

C o u r t ' s  Summary F i n a l  J u d g m e n t ,  b u t ,  r e c o g n i z i n g  a n  

ambigui ty  i n  t h e  d e f i n i t i o n  of a " p r o f e s s i o n a l "  s e t  f o r t h  i n  

P i e r c e  v .  A A L L  I n s .  Co. ,  531 So.2d 8 4  ( F l a .  1 9 8 8 ) ,  as  

p e r t a i n s  t o  S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) ,  F l a .  S t a t . ,  t h a t  Court  

c e r t i f i e d  t o  t h i s  Court  t h e  f o l l o w i n g  q u e s t i o n  as  one  o f  

g r e a t  p u b l i c  impor tance :  

FOR THE PURPOSES OF PROFESSIONAL M A L P R A C T I C E  

STATUTE I S  A LAND SURVEYOR A PROFESSIONAL? 
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SUMMARY OF THE ARGUMENT 

P r i o r  t o  1988,  t h e r e  was no case l a w  d e f i n i n g  t h e  term 

" p r o f e s s i o n a l "  as it i s  u s e d  i n  S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) ,  F l a .  

S t a t , ,  which d e s i g n a t e s  a t w o  y e a r  s t a t u t e  of l i m i t a t i o n s  

f o r  p r o f e s s i o n a l  m a l p r a c t i c e  ( o t h e r  t h a n  m e d i c a l  

m a l p r a c t i c e ) ,  r a t h e r  t h a n  t h e  u s u a l  f o u r  y e a r  l i m i t a t i o n  

p e r i o d  f o r  a c t i o n s  founded upon n e g l i g e n c e  a s  p r e s c r i b e d  by 

S e c t i o n  9 5 . 1 1 ( 3 ) ( a ) ,  F l a .  S t a t .  The C o u r t s  ( b u t  m o r e  

i m p o r t a n t l y  t h e  p r a c t i c i n g  B a r )  were, t h e r e f o r e ,  l e f t  t o  

t h e i r  own d e v i c e s  i n  d e t e r m i n i n g  w h e t h e r  a p a r t i c u l a r  

v o c a t i o n  was a " p r o f e s s i o n a l "  when a n  a c t i o n  a g a i n s t  one 

p r a c t i c i n g  t h a t  v o c a t i o n  was b r o u g h t  f o r  n e g l i g e n c e  

o c c u r r i n g  more t h a n  two y e a r s  f rom t h e  i n s t i t u t i o n  of t h e  

a c t i o n .  U n d e r s t a n d a b l y  t h i s  l e d  t o  c o n f l i c t  among t h e  

D i s t r i c t  C o u r t s  of  Appeal  as  r e g a r d s  l a n d  s u r v e y o r s  l i c e n s e d  

b y  t h e  S t a t e  o f  F l o r i d a :  C r i s t i c h  v .  A l l e n  E n g i n e e r i n g ,  

I n c . ,  458 So.2d 76 ( F l a .  5 t h  DCA,  1984)  h o l d i n g  t h a t  a l a n d  

s u r v e y o r  was a " p r o f e s s i o n a l "  a n d  T o l e d o  P a r k  Homes v .  

G r a n t ,  447 So.2d 343 ( F l a .  4 t h  DCA, 1984)  h o l d i n g  t h a t  s u c h  

v o c a t i o n  i s  n o t  " p r o f e s s i o n a l "  f o r  p u r p o s e s  of S e c t i o n  

9 5 . 1 1 ( 4 ) ( a ) .  

T h e n ,  i n  1 9 8 8 ,  i n  a ca se  i n v o l v i n g  t h e  q u e s t i o n  of 

whe the r  a l i c e n s e d  i n s u r a n c e  a g e n t  i s  a " p r o f e s s i o n a l "  u n d e r  
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S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) ,  t h e  F l o r i d a  Supreme Court  a t t e m p t e d  t o  

e s t a b l i s h  t h e  s t a n d a r d  by w h i c h  v o c a t i o n s  were t o  b e  

measured f o r  purposes  of d e t e r m i n i n g  t h e  c h a r a c t e r i z a t i o n  of 

" p r o f e s s i o n a l "  under  t h a t  s u b s e c t i o n .  P i e r c e  v. AALL I n s .  

Co. I n c . ,  531 So.2d 84 ( F l a .  1988) .  It i s  c lear  from a - 
r e a d i n g  o f  t h e  P i e r c e  d e c i s i o n  t h a t  t h a t  Court  e a r n e s t l y  

w r e s t l e d  w i t h  t h e  p r o b l e m  c r e a t e d  by t h e  l e g i s l a t u r e ' s  

f a i l u r e  t o  d e f i n e  " p r o f e s s i o n a l "  when i t  e n a c t e d  s u b s e c t i o n  

( 4 ) ( a ) .  The P i e r c e  C o u r t ' s  d e c i s i o n  r e s u l t e d  i n  a v e r y  

c lear  and unambiguous d e f i n i t i o n  as f o l l o w s :  

T h e r e f o r e ,  f o r  p u r p o s e s  o f  t h e  p r o f e s s i o n a l  
m a l p r a c t i c e  s t a t u t e  of l i m i t a t i o n s ,  w e  d e f i n e  a 
p r o f e s s i o n  as a v o c a t i o n  r e q u i r i n g ,  as a minimum 
s t a n d a r d ,  a c o l l e g e  d e g r e e  i n  t h e  s p e c i f i c  f i e l d .  
I n  o t h e r  w o r d s ,  i f ,  u n d e r  t h e  l a w s  a n d  
a d m i n i s t r a t i v e  r u l e s  of t h i s  s t a t e ,  a pe r son  c a n  
o n l y  b e  l i c e n s e d  t o  p r a c t i c e  a n  o c c u p a t i o n  upon 
c o m p l e t i o n  of a fou r -yea r  c o l l e g e  deg ree  i n  t h a t  
f i e l d ,  t h e n  t h a t  occupa t ion  i s  a p r o f e s s i o n .  (531 
So.2d a t  page 87;  emphasis s u p p l i e d )  

Applying t h a t  d e f i n i t i o n  t o  t h e  R e s p o n d e n t  i n  t h i s  c a s e  

w o u l d  c l e a r l y  r e q u i r e  a r e v e r s a l  of t h e  T r i a l  C o u r t ' s  

Summary F i n a l  Judgment  and  a n e g a t i v e  r e s p o n s e  t o  t h e  

q u e s t i o n  c e r t i f i e d  t o  t h i s  Court  by t h e  F i r s t  D i s t r i c t  Court  

o f  A p p e a l  s i n c e ,  a s  w i l l  b e  d e m o n s t r a t e d  h e r e i n a f t e r ,  

C h a p t e r  472 ( r e g u l a t i n g  l i c e n s i n g  o f  l a n d  s u r v e y o r s  i n  

F l o r i d a )  d o e s  n o t  r e q u i r e ,  a s  a minimum s t a n d a r d  t o  

l i c e n s i n g ,  a fou r -yea r  c o l l e g e  deg ree  i n  l a n d  su rvey ing .  
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However, two unfortunate "misstatements" appear in the 

Pierce decision which bring about the confusion which has 

brought the instant case to this Court. First in it's 

concluding comments the Pierce court's opinion states: 

Accordingly, we define a profession as a calling 
requiring, as a minimum for licensing under the 
Laws of Florida, specialized knowledge and 
academic preparation amounting to at least a four- 
year university level degree (531 So.2d at page 
87; emphasis supplied). 

This raises the question of whether the Pierce court was 

employing an "either/or" standard; that is, either a four- 

year college degree in the field of endeavor or - specialized 

knowledge and academic preparation amounting to such a 

college degree. 

Secondly, the Pierce opinion in reciting various 

examples of vocations requiring a college degree in the 

field of endeavor to be qualified for licensing purposes, 

erroneously stated that a land surveyor cannot be licensed 

in Florida unless he or she has graduated from a four-year 

university surveying program, citing Section 472.013(2), 

Florida Statutes, (19871, and Cristich v. Allen Engineering, 

Inc., supra, A s  stated above no provision of Chapter 472 

requires, as a minimum standard for licensing, a four-year 

college degree in land surveying. This unfortunate dictum 

in the Pierce opinion was deferred to by the Trial Court in 

-7 -  



determining to enter Summary Final Judgment against 

Petitioners and is mentioned by the First District Court in 

it's opinion affirming the Trial Court's final judgment. 

An analysis of the Pierce decision and the provisions 

of Chapter 472 (specifically 4 7 2 . 0 1 3 ( 2 ) ) ,  Fla. Stat., ( 1 9 8 7 )  

clearly indicates that the two "misstatements" recited above 

are just that, and that the principal definition (as well as 

the principle) of the Pierce decision dictates that the 

certified question be answered in the negative and that the 

Trial Court's Summary Final Judgment be reversed. 
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CERTIFIED QUESTION 

FOR PURPOSES OF THE PROFESSIONAL MALPRACTICE 
STATUTE ( S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) ,  F l o r i d a  S t a t u t e s ) ,  
I S  A LAND SURVEYOR A PROFESSIONAL? 

ARGUMENT 

No. 

C h a p t e r  4 7 2  o f  F l o r i d a  S t a t u t e s ,  e n t i t l e d  "Land 

S u r v e y i n g "  s e t s  f o r t h  a l l  o f  t h e  s t a t u t o r y  r e g u l a t i o n s  

p e r t a i n i n g  t o  l i c e n s u r e  and  t h e  p r a c t i c e  of  l a n d  s u r v e y o r s  

i n  t h e  S t a t e  of F l o r i d a .  S e c t i o n  472.013, F l a .  S t a t .  (1985 ,  

1987 and 1989)  p e r t a i n i n g  t o  t h e  p r e r e q u i s i t e s  n e c e s s a r y  f o r  

a n  a p p l i c a n t  t o  s i t  f o r  t h e  l i c e n s u r e  e x a m i n a t i o n  i n  

F l o r i d a ,  p r o v i d e s ,  as  p e r t i n e n t  t o  t h e  c e r t i f i e d  q u e s t i o n ,  

a s  f o l l o w s :  

472.013 Examina t ions ,  p r e r e q u i s i t e s .  

* * * * * * * + * * *  

( 2 )  An a p p l i c a n t  s h a l l  b e  e n t i t l e d  t o  t a k e  t h e  
l i c e n s u r e  e x a m i n a t i o n  t o  p r a c t i c e  i n  t h i s  s t a t e  as  
a l a n d  s u r v e y o r  i f  t h e  a p p l i c a n t  i s  o f  good mora l  
c h a r a c t e r  and  h a s  s a t i s f i e d  one  - of  t h e  f o l l o w i n g  
r e q u i r e m e n t s :  

( a )  The a p p l i c a n t  i s  a g r a d u a t e  of  a n  approved  
c o u r s e  of s t u d y  i n  l a n d  s u r v e y i n g  from a c o l l e g e  
o r  u n i v e r s i t y  r e c o g n i z e d  by t h e  b o a r d  and  h a s  a 
s p e c i f i c  e x p e r i e n c e  r e c o r d  of 4 o r  more y e a r s  as  a 
s u b o r d i n a t e  t o  a p r o f e s s i o n a l  l a n d  s u r v e y o r  i n t  h e  
a c t i v e  p r a c t i c e  o f  l a n d  s u r v e y i n g ,  w h i c h  
e x p e r i e n c e  i s  o f  a n a t u r e  i n d i c a t i n g  t h a t  t h e  
a p p l i c a n t  w a s  i n  r e s p o n s i b l e  c h a r g e  o f  t h e  
a c c u r a c y  a n d  c o r r e c t n e s s  of t h e  l a n d  s u r v e y i n g  
work pe r fo rmed .  The c o u r s e  of  s t u d y  i n  l a n d  
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s u r v e y i n g  s h a l l  h a v e  i n c l u d e d  n o t  l e s s  t h a n  32 
s emes te r  h o u r s  o f  s t u d y ,  o r  i t s  a c a d e m i c  
e q u i v a l e n t ,  i n  t h e  s c i e n c e  of l a n d  s u r v e y i n g  o r  i n  
board-approved, l and- su rvey- re l a t ed  c o u r s e s .  Work 
e x p e r i e n c e  a c q u i r e d  a s  a p a r t  o f  t h e  e d u c a t i o n  
r equ i r emen t  s h a l l  n o t  be c o n s t r u e d  as e x p e r i e n c e  
i n  r e s p o n s i b l e  cha rge .  

* * * * * * * * * * *  
( d )  The a p p l i c a n t  h a s  s u c c e s s f u l l y  completed a 
h i g h  s c h o o l  e d u c a t i o n  a n d  h a s  a s p e c i f i c  
e x p e r i e n c e  r e c o r d  o f  8 o r  m o r e  y e a r s  a s  a 
s u b o r d i n a t e  t o  a l a n d  s u r v e y o r ,  6 y e a r s  of which 
s h a l l  be i n  t h e  a c t i v e  p r a c t i c e  of l a n d  su rvey ing  
of  a n a t u r e  i n d i c a t i n g  t h a t  t h e  a p p l i c a n t  was i n  
r e s p o n s i b l e  cha rge  of t h e  accu racy  and c o r r e c t n e s s  
of t h e  l a n d  s u r v e y i n g  work performed.  

( e l  The a p p l i c a n t  h a s  s u c c e s s f u l l y  c o m p l e t e d  a 
s p e c i f i c  e x p e r i e n c e  r e c o r d  of n o t  l e s s  t h a n  10 
y e a r s  o f  a c t i v e  d u t y  s e r v i c e  i n  t h e  m i l i t a r y  
s e r v i c e  o f  t h e  U n i t e d  S t a t e s  w i t h  a M i l i t a r y  
Occupa t iona l  S p e c i a l t y  c l a s s i f i c a t i o n  of 82 and a 
m i n i m u m  s k i l l  l e v e l  o f  4 0 ,  o r  i t s  c u r r e n t  
e q u i v a l e n t  m i l i t a r y  d e s i g n a t i o n ,  7 y e a r s  of which 
e x p e r i e n c e  s h a l l  be i n  t h e  a c t i v e  p r a c t i c e  of l a n d  
s u r v e y i n g  o f  a n a t u r e  i n d i c a t i n g  t h a t  t h e  
a p p l i c a n t  was  i n  r e s p o n s i b l e  c h a r g e  o f  t h e  
a c c u r a c y  and  c o r r e c t n e s s  o f  t h e  l a n d  su rvey ing  
work performed.  (emphasis  s u p p l i e d )  

From t h e  p o r t i o n s  e m p h a s i z e d  i n  t h e  a b o v e  q u o t e d  

s t a t u t e  it i s  p a t e n t l y  c l ea r  t h a t  one  h a v i n g  o n l y  a h i g h  

s c h o o l  e d u c a t i o n  ( o r  c e r t a i n  m i l i t a r y  s e r v i c e  and e x p e r i e n c e  

which may n o t  have even i n c l u d e d  a h i g h  s c h o o l  e d u c a t i o n )  

may s i t  f o r  t h e  exam and,  i f  s u c c e s s f u l ,  become a l i c e n s e d  

l a n d  su rveyor  i n  F l o r i d a .  The minimum s t a n d a r d  i s  no t  t h e  

p o s s e s s i o n  of a fou r -yea r  c o l l e g e  d e g r e e  i n  l a n d  su rvey ing .  
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I n  P i e r c e ,  t h e  F l o r i d a  Supreme Cour t  f i r s t  l o o k e d  t o  

t h e  l e g i s l a t i v e  h i s t o r y  o f  S e c t i o n  9 5 . 1 1 ( 4 ) ( a )  f o r  some 

a s s i s t a n c e  i n  d e t e r m i n i n g  what t h e  l e g i s l a t u r e  i n t e n d e d  i n  

t h e  a p p l i c a t i o n  o f  t h e  term " p r o f e s s i o n a l " .  A f t e r  r e v i e w i n g  

t h e  l e g i s l a t i v e  commit tee  r e c o r d s  and  o t h e r  m a t e r i a l s  t h e  

c o u r t  conc luded :  

I n  e s s e n c e ,  t h e  s o l e  e v i d e n c e  o f  l e g i s l a t i v e  
i n t e n t  r e g a r d i n g  t h e  d e f i n i t i o n  o f  t h e  t e r m  
" p r o f e s s i o n a l "  i s  t h e  s t a t e m e n t  o f  one l e g i s l a t o r  
t h a t  t h e  r e s p o n s i b i l i t y  of d e f i n i n g  terms s h o u l d  
be  s h o u l d e r e d  by t h e  j u d i c i a r y .  While i t  a p p e a r s  
t h a t  t h e  l e g i s l a t u r e  may have  i n t e n d e d  t o  l e a v e  
i t ' s  t e r m s  u n d e f i n e d ,  w e  s u g g e s t  t h a t  t h e  
l e g i s l a t u r e  b e g i n  p r o c e e d i n g s  aimed a t  c l a r i f y i n g  
t h i s  s t a t u t e .  ( 5 3 1  So.2d a t  page  86)  

Examinat ion  by t h e  P e t i t i o n e r s  o f  l e g i s l a t i v e  e n a c t m e n t s  

f r o m  t h e  a d o p t i o n  o f  9 5 . 1 1 ( 4 ) ( a )  (1975)  t h r o u g h  t h e  1991  

l e g i s l a t i v e  s e s s i o n  f a i l s  t o  r e v e a l  t h a t  t h e  l e g i s l a t u r e  h a s  

h o n o r e d  t h e  P i e r c e  c o u r t ' s  s u g g e s t i o n  a n d  h a s  f a i l e d  t o  

e n a c t  any c l a r i f y i n g  s t a t e m e n t  c o n c e r n i n g  t h a t  s t a t u t e .  

The c o u r t  i n  P i e r c e  t h e n  r e v i e w e d  v a r i o u s  a l t e r n a t e  

d e f i n i t i o n s  t h a t  w e r e  p r o p o s e d  b y  t h e  p a r t i e s  a n d  t h e  

d e f i n i t i o n  t h a t  had been  a p p l i e d  by t h e  F i f t h  D i s t r i c t  Cour t  

o f  Appeal  who had  c e r t i f i e d  t h e  d e f i n i t i o n  q u e s t i o n  t o  t h e  

P i e r c e  c o u r t .  The r e a s o n i n g  employed and t h e  c o n s i d e r a t i o n s  

g i v e n  t h e  v a r i o u s  p roposed  d e f i n i t i o n s  were commendably and 

t h o r o u g h l y  examined and  d i s c u s s e d  by t h e  P i e r c e  c o u r t  i n  
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i t ' s  d e c i s i o n .  T h o s e  p r o f f e r e d  d e f i n i t i o n s  i n c l u d e d  t h e  

d e f i n i t i o n  a t  common l a w ,  t h e  d e f i n i t i o n  as  d e t e r m i n e d  b y  

W e b s t e r ' s  D i c t i o n a r y  a n d  t h e  d e f i n i t i o n  e x p r e s s e d  by t h e  

F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l .  T h o s e  d e f i n i t i o n s  were 

r e j e c t e d  by t h e  Cour t  f o r  v a r i o u s  r e a s o n s ,  b u t  t h e  f o l l o w i n g  

q u o t e d  p o r t i o n  o f  t h e  P i e r c e  o p i n i o n  c l e a r l y  d e m o n s t r a t e s  

t h a t  t h e  C o u r t  w a s  s e e k i n g  a d e f i n i t e ,  unambiguous bench  

mark s t a n d a r d  t o  g u i d e  t h e  Bar a n d  t h e  Bench  i n  f u t u r e  

a p p l i c a t i o n s  o f  t h a t  l i m i t a t i o n s  p e r i o d  t o  v a r i o u s  

v o c a t i o n s :  

T h u s ,  w h i l e  t h e  common l a w  d e f i n i t i o n  o f  
p r o f e s s i o n a l  i s  t o o  n a r r o w ,  t h e  d i c t i o n a r y  
d e f i n i t i o n  a d o p t e d  by t h e  D i s t r i c t  Cour t  i s  n o t  
nar row enough.  A c c o r d i n g l y ,  w e  must draw a l i n e  
somewhere i n  between.  ( 5 3 1  So.2d a t  page  87)  

The Cour t  t h e n  r e c o g n i z e d  t h a t  e d u c a t i o n  i s  t h e  "common 

f a c t o r  a m o n g  a l l  v o c a t i o n s  w h i c h  a r e  c o n s i d e r e d  

p r o f e s s i o n s . "  ( 5 3 1  S o . 2 d  a t  p a g e  8 7 ) .  The C o u r t  t h e n  

announced  i t ' s  d e f i n i t i o n  i n  t h e  f o l l o w i n g  u n e q u i v o c a l  and  

unambiguous terms (and  P e t i t i o n e r s  humbly a p o l o g i z e  f o r  t h e  

r e d u n d a n c y ) :  

T h e r e f  o r e ,  f o r  p u r p o s e s  o f  t h e  p r o f e s s i o n a l  
m a l p r a c t i c e  s t a t u t e  o f  l i m i t a t i o n s ,  w e  d e f i n e  a 
p r o f e s s i o n  as a v o c a t i o n  r e q u i r i n g ,  as  a minimum 
s t a n d a r d ,  a c o l l e g e  d e g r e e  i n  t h e  s p e c i f i c  f i e l d .  
I n  o t h e r  w o r d s ,  i f ,  u n d e r  t h e  l a w s  a n d  
a d m i n i s t r a t i v e  r u l e s  of  t h i s  s t a t e  a p e r s o n  c a n  - 
o n l y  b e  l i c e n s e d  t o  p r a c t i c e  a n  o c c u p a t i o n  upon 
c o m p l e t i o n  of  a f o u r - y e a r  c o l l e g e  d e g r e e  i n  t h a t  
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f i e l d ,  t h e n  t h a t  o c c u p a t i o n  i s  a p r o f e s s i o n .  ( 5 3 1  
So.2d a t  page  8 7 ;  emphas i s  s u p p l i e d )  

The a p p l i c a t i o n  of  t h e  d e f i n i t i o n  above  q u o t e d  t o  t h e  

Respondent  t h r o u g h  S e c t i o n  4 7 2 . 0 1 3 ( 2 ) ,  F l a . S t a t . ,  q u o t e d  

above s h o u l d  amply d e m o n s t r a t e  t h a t  t h e  Respondent  i s  n o t  a 

p r o f e s s i o n a l  e n t i t l e d  t o  t h e  two y e a r  l i m i t a t i o n  p e r i o d  o f  

S e c t i o n  9 5 . 1 1 ( 4 ) ( a )  and  t h a t  t h e  q u e s t i o n  c e r t i f i e d  by t h e  

F i r s t  D i s t r i c t  Cour t  s h o u l d  b e  answered  i n  t h e  n e g a t i v e .  

But f o r  t h e  i n s t a n t  case,  t h e  D i s t r i c t  C o u r t s  of  Appeal  i n  

t h i s  s t a t e  h a v e  u n i f o r m l y  f o l l o w e d  t h e  a b o v e  q u o t e d  

d e f i n i t i o n  i n  a p p l y i n g  S e c t i o n  9 5 . 1 1 ( 4 ) ( a ) .  C o o p e r s  & 

L y b r a n d  v .  A r c h d i o c e s e  o f  M i a m i ,  536 So.2d 278 ( F l a .  3 r d  

D C A ,  1 9 8 8 )  and  Lane v .  P e a t ,  Marwick, M i t c h e l l  & Co.,  540 

So .2d  9 2 2  ( F l a .  3 r d  D C A ,  1 9 8 9 1 ,  h o l d i n g  t h a t  c e r t i f i e d  

p u b l i c  a c c o u n t a n t s  a r e  " p r o f e s s i o n a l s n  u n d e r  S e c t i o n  

9 5 . 1 1 ( 4 ) ( a ) ;  F i r s t  S t a t e  S a v .  v .  A l b r i g h t  & A S S O C . ,  561  

So.2d 1326 ( F l a .  5 t h  DCA, 1990)  f o l l o w i n g  t h e  w e l l  r e a s o n e d  

d e c i s i o n  of t h e  F i r s t  Dis t r ic t  Cour t  of  Appeal  i n  S e c u r i t y  

F i r s t  Fed. S & L v .  Broom, e t  a l . ,  560 So.2d 304 ( F l a .  1 s t  

DCA, 1990)  h o l d i n g  t h a t  a l t h o u g h  a n  a p p r a i s e r  h o l d i n g  a n  

" M A I "  d e s i g n a t i o n  was o n e  h a v i n g  undergone  s t r i n g e n t  and 

e x t e n d e d  s t u d y  and p r a c t i c e  ( i n c l u d i n g  a f o u r - y e a r  c o l l e g e  

d e g r e e ,  b u t  i n  no  d e f i n e d  f i e l d ) ,  n e v e r t h e l e s s  d i d  n o t  meet 

t h e  minimum s t a n d a r d  announced by  t h e  P i e r c e  Cour t  i n  t h a t  
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it  d i d  n o t  r e q u i r e  a f o u r - y e a r  u n i v e r s i t y  l e v e l  d e g r e e  " i n  

t h e  f i e l d  o f  s t u d y  s p e c i f i c a l l y  r e l a t e d  t o  t h a t  c a l l i n g "  

(1s t  DCA, 560 So.2d a t  pages  307-3051. 

A l t h o u g h  P e t i t i o n e r s  f i n d  n o  c o n t r a d i c t i o n  t o  t h e  

f o r e g o i n g  a n a l y s i s  i n  any  o t h e r  p o r t i o n s  of  t h e  o p i n i o n  i n  

P i e r c e ,  i t  i s  u n f o r t u n a t e  t h a t  t h e  P i e r c e  Cour t  c o n t i n u e d  

i t ' s  o p i n i o n  by r e c i t i n g ,  as d i c t u m ,  t h a t  a l a n d  s u r v e y o r  i n  

F l o r i d a  c a n n o t  become l i c e n s e d  a s  s u c h  u n l e s s  h e  h a s  

g r a d u a t e d  f r o m  a f o u r - y e a r  u n i v e r s i t y  s u r v e y i n g  program,  

c i t i n g  S e c t i o n  4 7 2 . 0 1 3 ( 2 ) ( a ) ,  F l a .  S t a t .  ( 1 9 8 7 1 ,  a n d  

C r i s t i c h  v.  A l l e n  E n g i n e e r i n g ,  I n c . ,  458 So.2d 76 ( F l a .  5 t h  

DCA, 19841,  P e t i t i o n e r s  have  d e m o n s t r a t e d  t h e  e r ro r  i n  t h o s e  

comments. 

It i s  a l so  u n f o r t u n a t e  t h a t  i n  t h e  c o n c l u d i n g  p a r a g r a p h  

t o  i t ' s  o p i n i o n  t h e  P i e r c e  Cour t  r e s t a t e d  t h e  d e f i n i t i o n  a s  

d e t e r m i n e d  b y  i t  t h e r e i n  u s i n g  t h e  w o r d s  " s p e c i a l i z e d  

knowledge and  academic  p r e p a r a t i o n  amount ing  t o  a t  l e a s t  a 

f o u r - y e a r  u n i v e r s i t y  l e v e l  d e g r e e  i n  t h e  f i e l d  o f  s t u d y  

s p e c i f i c a l l y  r e l a t e d  t o  t h a t  c a l l i n g "  (531 So.2d a t  page  

881. 

It was t h e  l a t t e r  of  t h e s e  two " u n f o r t u n a t e s "  t h a t  l e d  

t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeal  t o  h o l d  t h a t  a n  e n g i n e e r  

was a p r o f e s s i o n a l  u n d e r  t h e  s t a t u t e  i n  q u e s t i o n  i n  i t ' s  
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d e c i s i o n  i n  P e n s a c o l a  E x e c u t i v e  House Condominium A s s ' n .  v .  

Baske rv i l l e -Donovan  E n g ' r s . ,  I n c . ,  566 S0.2d 850 ( F l a .  1 s t  

D C A ,  1 9 9 0 ) .  A l though  P e n s a c o l a  u l t i m a t e l y  was d e c i d e d  by 

t h e  i n s t a n t  C o u r t ,  P e t i t i o n e r s '  u n d e r s i g n e d  c o u n s e l  i s  

in fo rmed  by  one  of  t h e  a t t o r n e y s  i n  t h a t  case t h a t  t h e  case 

was r e s o l v e d  w i t h o u t  t h i s  C o u r t  h a v i n g  t o  c o n s i d e r  t h e  

q u e s t i o n  o f  t h e  term " p r o f e s s i o n a l "  u n d e r  9 5 . 1 1 ( 4 ) ( a ) .  

It was a combina t ion  of  t h e s e  two " u n f o r t u n a t e s "  t h a t  

l e d  t h e  F i r s t  Dis t r ic t  Cour t  t o  a f f i r m  t h e  T r i a l  Cour t  i n  

t h e  i n s t a n t  c a s e ,  t h e  m a j o r i t y  o p i n i o n  r e c o g n i z i n g  t h e  

a m b i g u i t y  s t a t i n g  " i t  a p p e a r s  t h a t  t h e  Supreme Cour t  i n  

P i e r c e  may have  c o n t e m p l a t e d  t h a t  some ' p r o f e s s i o n s '  would 

u t i l i z e  a l t e r n a t i v e  m e t h o d s  of q u a l i f y i n g  which i n v o l v e d  

l e s s  t h e n  t h e  r e q u i r e d  f o u r - y e a r  c o u r s e  o f  s t u d y . "  The 

c o n f u s i o n  c r e a t e d  i s  f u r t h e r  d e m o n s t r a t e d  by t h e  f o l l o w i n g  

words o f  Judge  Wolf i n  w r i t i n g  f o r  t h e  m a j o r i t y  o f  t h a t  

C o u r t :  

W h i l e  i t  i s  n o t  e n t i r e l y  c l e a r  t h a t  t h e  
supreme c o u r t  would e x p r e s s l y  f i n d  l a n d  s u r v e y o r s  
t o  b e  p r o f e s s i o n a l s  w i t h i n  t h e  m e a n i n g  o f  t h e  
s t a t u t e ,  w e  a r e  a f f i r m i n g  t h e  Summary  F i n a l  
Judgment r e n d e r e d  below i n  l i g h t  o f  t h e  r e f e r e n c e  
t o  l a n d  s u r v e y o r s  i n  P i e r c e  a n d  o u r  r e c e n t  
d e c i s i o n  i n  P e n s a c o l a . . . .  

I n  P e n s a c o l a  E x e c u t i v e  H o u s e ,  t h i s  c o u r t  
r e l i e d  on t h e  c o n c l u d i n g  p a r a g r a p h  p r o v i d e d  i n  
P i e r c e  a n d  e x p r e s s l y  h e l d  t h a t  an  e n g i n e e r  i s  a 
p r o f e s s i o n a l  f o r  p u r p o s e s  o f  a p p l y i n g  t h e  s t a t u t e .  
( 1 6  F.L.W. a t  D1472) 
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The F i r s t  D i s t r i c t  C o u r t ,  however ,  h a s  done a g r e a t  s e r v i c e  

n 

by c e r t i f y i n g  t h e  q u e s t i o n  t o  t h i s  Cour t  f o r  r e s o l u t i o n  and 

f o r  g u i d a n c e  i n  f u t u r e  a p p l i c a t i o n s  o f  t h a t  s p e c i a l  

l i m i t a t i o n s  s t a t u t e .  P e t i t i o n e r s  wou ld  f u r t h e r  a d o p t  a s  

a r g u m e n t  f o r  P e t i t i o n e r s  ' p o s i t i o n  h e r e i n  t h e  e x c e l l e n t  

c o n c u r r i n g  o p i n i o n  w r i t t e n  b y  J u d g e  Zehmer o f  t h e  F i r s t  

D i s t r i c t  i n  t h e  i n s t a n t  case.  P e t i t i o n e r s  w i l l  t a k e  t h e  

l i b e r t y  of  c o n c l u d i n g  t h e i r  a r g u m e n t  by  q u o t i n g  f r o m  t h e  

l a s t  two  s e n t e n c e s  o f  J u d g e  Z e h m e r ' s  o p i n i o n  ( s p e c i a l l y  

c o n c u r r i n g ) :  

I n  t h e  meantime, however ,  t h e  l a w y e r  r e p r e s e n t i n g  
Mr. and  Mrs. Garden i n  t h i s  case,  h a v i n g  r e l i e d  on 
a p e r f e c t l y  p e r m i s s i b l e  c o n s t r u c t i o n  of  P i e r c e  i n  
f i l i n g  h i s  c l i e n t ' s  ( s i c )  c a u s e  of  a c t i o n  some 25 
m o n t h s  a f t e r  i t  a p p a r e n t l y  a c c r u e d ,  must now be 
f a c e d  w i t h  a n  a f t e r - t h e - f a c t  d e t e r m i n a t i o n  b y  a 
c o u r t  t h a t  h e  s h o u l d  have  known b e t t e r  and s h o u l d  
now n o t i f y  h i s  " p r o f e s s i o n a l  m a l p r a c t i c e ; '  
i n s u r a n c e  c a r r i e r .  The combina t ion  o f  vagueness  
i n  t h e  s t a t u t e  and t h e  a p p a r e n t  a m b i g u i t y  i n  t h e  
PIERCE o p i n i o n  c a l l s  f o r  a r e v e r s a l  by t h e  supreme 
c o u r t  on  t h e  f a c t s  o f  t h i s  case i f  t h e r e  i s  any 
j u s t i c e  t o  be f o u n d  i n  t h e  j u d i c i a l  sys t em.  ( 1 6  
F.L.W. a t  D1472; emphas i s  s u p p l i e d )  

, r ?  

'1 A .I 1"; 
' I  

1 -=$ 3 5 
<' e- 
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CONCLUSION 

The q u e s t i o n  c e r t i f i e d  s h o u l d  b e  a n s w e r e d  i n  t h e  

n e g a t i v e ,  a n d  t h i s  Cour t  s h o u l d  e n t e r  i t ' s  Orde r  q u a s h i n g  

t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F i r s t  

D i s t r i c t ,  and remanding t h i s  c a u s e  t o  t h a t  Cour t  f o r  e n t r y  

o f  i t ' s  Orde r  r e v e r s i n g  t h e  a c t i o n  o f  t h e  T r i a l  C o u r t  i n  

e n t e r i n g  Summary F i n a l  J u d g m e n t  a g a i n s t  P e t i t i o n e r s  and 

d i r e c t i n g  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  t h e r e w i t h .  
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