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PRELI M NARY STATEMENT

This case involves the appeal of a trial court's denial of
Rule 3.850 relief in a capital post-conviction proceeding. The
post-conviction record is cited as "pc-r. __" with the
appropriate page nunber following thereafter. The direct appeal
record is cited as "R, ___" with the appropriate page nunber
following thereafter. Al other citations are self-explanatory
or are otherw se explained.

REQUEST FOR ORAL ARGUMENT

The resolution of the issues involved in this action wll

deternine whether M. Smith lives or dies. This Court has
traditionally allowed oral argument in capital cases. A full
opportunity to air the issues through oral argument is
appropriate in this case, given the significance of the issues
involved and the stakes at issue, and M. Smth, through counsel,

accordingly respectfully requests that the Court permt oral

argument .
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STATEMENT OF THE case AND PACTS

On May 9, 1985, M. Smth was indicted by a grand jury for
first-degree nurder, sexual battery, and burglary in the
Seventeenth Judicial Crcuit, Broward County, Florida. After
entering not guilty pleas, M. Smth was tried by a jury
begi nning on January 21, 1985. The trial lasted eight days.
After eight hours and twenty-five mnutes of deliberations, the
jury returned a guilty verdict (R 1252). On February 5, 1986,
the one-day penalty phase was held and the jury recomended death
(R 1364). On May 2, 1986, the judge sentenced M. Smith to
death (R 1440). M. Smith unsuccessfully appealed his
convictions and sentence, Smith v. State, 515 So. 2d 182 (Fla.
1987), and certiorari by the United Suprene Court was denied on
March 21, 1988, Smith v. State, 485 U S. 971 (1988).

Under the exigencies of a warrant, M. Smth filed a Rule
3.850 nmotion in the circuit court and a habeas corpus petition in
this Court. Wthout an evidentiary hearing, the circuit court
denied M. Snith Rule 3.850 relief.

This Court denied M. Smth's habeas petition, but as to M.
Smith's Rule 3.850 notion held, "the trial court erred in failing
to conduct an evidentiary hearing to evaluate this newy

di scovered evidence [Chiquita Lowe's affidavit]." Smith v
Dugger, 565 So. 2d 1293, 1297 (Fla. 1990). This Court reasoned:

At trial, the state's case against Smth consisted
primarily of an allegedly inculpatory statenent nade by
Smith and identification of Smth made by three
witnesses. Dorothy McGriff, the victims nother,
testified that as she drove up to her home at 11:30
p.m., she saw a map standing outside one of the
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wi ndows.  She observed the man from a distance and
could not identify his face. She later identified
Smith based only on his shoulders. Chiquita Lowe
testified that as she drove past the victims house, a
man flagged her down and asked her for fifty cents.

She "looked dead at hinmt from a distance of eighteen
inches and later conclusively identified Smth as the
mn. Gerald Davis testified that as he wal ked past the
victims house, a nman engaged himin a conversation for
several mnutes. The street lights were out and Davis
could not renenber "how the guy looked." He testified
that Smth |ooked like the nman but he could not
identify him positively. O the witness

Lowe
e jur
deliberated for five hours, it reauested that it be
permitted to rehear Lowe's testimony. The court
declined. One hour later, the iurv repeated itg
recuest. The court acceded. Two _and one-half hours

Snmith, 565 So. 2d at 1296-97 (enphasis added).

On March 7, 1991, the circuit court held an evidentiary
hearing as ordered by this Court. The circuit court only
permitted M. Smith to present Ms. Lowe's testinony. Except for
a proffer, the circuit court would not allow M. Smth to put in
any corroborative evidence that Eddie Lee Msley, the man M.
Lowe's affidavit says she saw the night of the offense, was the
man who committed this crinme, and that M. Smth was not that nan
(P.C.-R 27-47, 106-07). The proffered evidence included: alist
of suspected Mosley victins, newspaper articles regarding Msley,
Dr. Frumkin's psychol ogical evaluation of Mosley, Dr. Cohen's
psychol ogi cal eval uation of Msley, Leslie aAlker's HRS report on
Mosl ey, Dr. Eichert's psychol ogical report on Msley, Dr.
Koprowski's psychol ogical report on Msley, Cynthia Mxwell's
deposition testinony regarding Mosley's sexual assault of her,

Lisa Weisman's affidavit testinony regarding Mosley's sexual
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assault of her, an involuntary hospitalization order regarding
Mosley, a notion appointing a nental health expert for Msley, a
Broward Sheriff's Ofice (B.S.O) booking sheet regarding Msley
dated 5/19/87, a B.S.O booking sheet regarding Msley dated
5/17/84, a B.S. O booking sheet regarding Msley dated 4/30/82, a
B.S.0. booking sheet regarding Msley dated 4/12/80, a Ft.
Lauderdal e police report regarding Msley dated 12/25/83, and Dr.
Hat haway' s testimony regarding M. Snmith's eyesight.

In her affidavit and in her hearing testinmony, Chiquita Lowe
stated she identified the wong man at trial. M. Lowe's mstake
was an understandable one as M. Smth and M. Mosley, the man
Ms. Lowe identified as the perpetrator in her affidavit and
hearing testinony, look alike. The biggest difference between
M. Smith and M. Msley is their size. Athough M. Davis and
Ms. Lowe said that M. smth |ooked Iike the nan they saw that
night, Mr. Dpavis repeatedly stated that he thought that M. Smth
was not big enough. Ms. Lowe had only seen a photograph of M.
Smth's face prior to trial, and Ms. Lowe did not realize that
M. Smith was the wong man. \Wen she first saw M. smth in
person at the trial, she realized that M. Smth was not |arge
enough to be the man she saw that night. It was too late, and
Ms. Lowe did not know what to do. Due to the pressure she felt,
Ms. Lowe identified M. Smth as the man she saw, even though she
knew at the time he was the wong nan.

The circuit court allowed the State to present Ms. McGriff,

the victims nother, who testified that she was shown a




phot ograph of M. Msley by Detectives Scheff and Amabile and
told them he was not the man she saw that night (PC-R 114). M.
Mosl ey was Ms. McGriff's cousin (Id.). Ms. MGiff did not see
M. Mosley's picture in a 6-picture photo lineup but in a photo
book the police showed her (PC-R 119). The State was also
allowed to present Detectives Scheff and Anmabile, the two police
officers who investigated the case. The officers testified that
the three witnesses -- Dorothy MGiff, Gerald Davis and Chiquita
Lowe -- were all shown three photo Iineups, each consisting of
six photos (PC-R 132-133). Oficer Scheff testified that the
third photo lineup, containing Mr. Smth's picture, was shown to
Ms. Lowe on April 19, 1985 (PC-R 132). The offense occurred on
April 14, and Oficer Scheff testified he went to see M. Msley
after the offense (PGCR 1.48). Before April 19, according to
officer Scheff's hearing testinony, M. Lowe and the other
wi tnesses had been shown a photo |ineup containing Mr. Mosley's
picture (PGCR 133). According to Oficer Scheff, none of the
W tnesses identified M. Msley (PC-R 135). The State did not
introduce a copy of the photo lineup containing M. Msley's
picture and did not introduce any police reports indicating that
such a lineup had been shown to the witnesses. Oficer Scheff
testified that his reports did not indicate he showed any
W tnesses a photo lineup containing M. Mosley's picture (PCR
160) .

O ficer Scheff admtted on the stand that his hearing

testinony directly contradicted his prior trial testinony (PC -R




181).  Both Detectives Scheff and aAmabile testified at M.
Smith's trial that the witnesses, Ms. Lowe, M. Davis, and Mrs.
MGiff, were shown only two photo lineups -- one containing a
M. Freeman's photo and one containing M. Smth's photo (R 946,
Amabile and R 1026, Scheff), Their testinony at trial was also
consistent with the sworn testinmony they both gave at their
deposi tions. Moreover, at trial Ms. Lowe testified about only
those two photo lineups (R 678-82 [Smth photo lineup]; R 684
(Freeman photo lineup]). M. Davis also testified at trial that
he viewed only two photo lineups (R 784). In fact, the
prosecutor introduced both lineups into evidence at trial to show
that Freeman was elimnated as a suspect (R 881, Freeman photo
lineup, and R 902, Smth photo |ineup).

Detective Scheff, the lead investigator in this case, gave a
very lengthy and detailed deposition covering in chronol ogical
order everything he did in this case. He never nentioned that
M. Msley was a serious suspect that they actively investigated.
He did not nention that there was a third photolineup containing
M. Mosley's photograph. He did not nention that M. Msley was
a relative of Ms. MGiff. After Detective Scheff explained
that M. Freeman was elimnated as a suspect by M. Lowe, M.
Davis, and Ms. MGiff, the following colloquy occurred:

Q. Did you have, at this point in tinme, anybody

in mnd?
A. You nean, as a suspect?
Q. Yes.
A Ch, no.




Q.

How about any relative of the deceased,

uncl es, cousins?

A

W had booked an individual by the name of

Edwin MGiff, who is a cousin to Dorothy. As | had

i ndi cat ed
night, for
we discove
think, in

earlier, we checked with = on the first
simlar crines. And, at that point in tinme,
red that BEdwin MGiff had been accused, |
1982, of a sexual battery of a minor black

femal e child, and subsequentIY,_ we sat Dorothy MGiff
It

down and explored the possibi

m ght have
that the p
and that s

y with her that it
een her cousin. She was quite enphatic

erson that she had seen was not her cousin

he was being truthful. It was ny feeling

t hat she was.

(Scheff deposit

Scheff was aske

ion p. 44). Again at M. Smth's trial, Detective

d about relatives and again he indicated that a

cousin, Edwin MGiff, was the only famly menber who was a

suspect (R 1022-23). Detective Scheff testified that this

cousin, Edwn MGiff, was never displayed in a photo lineup (R

1024). Detective Scheff did admt at trial that M. Msley was a

suspect, but te

Mosley's pictur

case?

A
along with

stified that no photo lineup containing M,
e was ever shown to the w tnesses:
Was Eddie Lee Misley ever a suspect inthis

Eddie Lee Mdsley was a suspect in this case
Edwin MGiff. Initially when we first

began investigating the case, really had no specific
direction to go in.

Q

A
al i as nane.

> O X» O

How about Jessie Smth?

Jessie Smth is Eddie Lee Msley under an

Lee Geely, Gr-e-e-l-y Smth?
| don't know.
That's all | have.

Spell it-again?




0 Gr-e-e-1-y. Doesn't ring a bell?

A No.

g 0 The man called Gator Muth ever a suspect in
this case?

A Yes.

° 0 The man that went by the nanme of Gator Muth?

A Ri ght.

0  Was a guy by the nane of Big John ever a
suspect in this case?

® A Yes. | wouldn't say they were suspects in
the case. | would say they were people who were
brought to our attention for one reason or another.
_ 9 How about Edward Simmons, did you ever check
with John Boucada of your departnent? He supposedly
® | ooks like M. Smth.

- MR DIMTROULEAS: | wll object to counsel
testifying and I'm objecting to the form of the
question.

@ THE COURT: (bj ection sustained, may be
rephrased.

3 (By M. washor) Did you ever investigate
Edward Smith?

® A Edward Si nmons?
0 Si mmons.
A No, Sir.
® g Never had any contact with Detective Boucada
regarding hinf ‘

A No, sir.

Q _ thes wn 10 a

Y the witnesses in either a photo or live lineup. peoble
whose nanmes | djust read off other than Freenan?

A QG her than Freeman, no.

(R 1024 = 1026) (emphasjs added).
o | 1




At a pre-trial deposition, defense counsel specifically
asked Detective Amabile if any of Ms. McGriff's cousins were
ever suspected of the nmurder. Detective Amabile responded that
Edwin MGiff was the only cousin ever considered a suspect
(Amabil e Deposition at p. 44). Detective Amabile was asked this
again at M. Smth's trial and again responded that no famly
menbers, other than Edwin MGiff, were suspects (R 946).
Moreover, Detective Amabile, |ike Detective Scheff, testified at
trial that none of the suspects, with the exception of Freenan,
were displayed in a photo |ineup:

Q There were a slew of other suspects in this
case, weren't there, besides wr. Freenan?

A slew or --
More than one?

Yes.

o ™ O T

( Was there a Carspelia (phonetic) WIIliams who
was a suspect?

A
Q
A
Q
A
Q
A
Q
A
Q

Hi s name was given to us.

Eddi e Lee Mosley?

Yes.

Jessie Smth?

| don't recall that nane.

G eeley (phonetic) Smth?
Again, | don't recall that name.
Edward Calvin MGiff?

Yes.

Was he related to the famly at all?



A | believe so, yes.
Q A person by the nane of Gator Mouth?
A Yes.

A person by the name of Big John who

Q
Detective Frost said in his report sonebody identified
a conposite?

A Yes.

Q Were any of these leads followed up on?
A Yes.

Q Were they all followed up on?

A Yes, to the best of ny know edge with the

exceptio

of the two names | don't recall hearing.

Q VWhat became of Big John?

A That | believe Detective Scheff and nyself
checl|<<|ed out and he did not fit the physical description
at a

Q Is that reflected in anywhere in your notes
or reports or anything of that nature?.

A No, that would be Detective Scheff's
Q He should have it somewhere?
A He shoul d.

Wwere any of these other people other than M.

Fr eerran in the photographic display or in the live
lineup shown t0 any other wtnesses?

A No.

Q Did vou investisate anv of the familvy nenbers

unds to see whether thev were ever involved in
hIS kind of thina before?

A | believe Edward McGriff.
Q Anvbodv el se?

A No.




(R 945-6) (emphasis added).

At the conclusion of the hearing, it was decided that the
State and M. Smith would sinultaneously do post-hearing
menoranda (PC-R 205). Post-hearing nenoranda were done (PG R
231-64). The State and the circuit court judge then had ex parte
comuni cation in which the circuit court asked the State to
prepare an order (PC-R 274). The state then sent with a cover
letter a proposed order to M. Smth (PCR 274-78). M. Smth
filed a Mdtion to Disqualify the circuit court judge because of
the ex parte communication (PGR 265-82). The notion was
denied. M. Smth also filed objections to the state's draft
order (PGR 279). The circuit court never ruled on M. Smth's
obj ections, but signed verbatim the State's proposed order
(Conpare PC-R. 275-78 [proposed order] with PC-R 284-87 [signed
order]). M. Smth appeal ed.

SUMVARY OF ARGUMENT

L The circuit court denied M. Snmith his right to be
heard by an inpartial tribunal when the circuit court judge
engaged in ex parte comunication with the Assistant State
Attorney representing the State. After the evidentiary hearing,
Assistant State Attorney Zacks informed M. Smith's counsel that
Judge Tyson had contacted M. Zacks and discussed M. Smth's
case. Judge Tyson directed M. Zacks to prepare an order denying
relief. M. Smth and his counsel were not privy to the
di scussion.  Upon learning of the ex parte comunication, M.

Smth's counsel filed a notion to disqualify Judge Tyson. The

10




motion was denied, and Judge Tyson signed verbatim the order
prepared by the State. The notion to disqualify was facially
sufficient and tinely, and Judge Tyson should have recused
hi nsel f. Because of the ex parte comunication, M. Smth

reasonably questioned Judge Tyson's inpartiality. Under Rose V.

State, the ex parte communication requires reversal and a new
evidentiary hearing.

The circuit court also denied M. Smth a full and fair
hearing when it refused to admt or consider evidence relevant to
M. Smth's claim This evidence supported M. Smith's claim
that Eddie Lee Mosley, not M. Smth, conmtted the nurder. The
trial court's refusal to admt this evidence denied M. smith a
fair opportunity to prove his claim and a new evidentiary
hearing is required.

2. At the evidentiary hearing, Chiquita Lowe testified
that she was m staken when she identified M. Smith at trial as
the man she saw the night of the murder. M. Lowe realized this
m st ake when she saw M. Smth in the courtroom Before then,
she had only seen a photograph of M. Smth's face. \Wen she saw
M. Smth at trial, M. Lowe realized he was not big enough to be
the man she saw. However, even though realizing her mstake at
trial, M, Lowe did not know what to do and thus identified M.
Smth. At the evidentiary hearing, M. Lowe positively
identified M. Msley as the nman she saw. The circuit court

determined that Ms. Lowe is "convinced" that M. Mosleyis the

man she saw.




Neverthel ess, the circuit court erroneously denied relief,
al though had Ms. Lowe's identification of M. Msley been
presented at trial, M. Smth would not have been convicted. The
circuit court premised its denial of relief upon the supposed
exi stence of a third photo |ineup containing M. Mosley's
picture. The State's witnesses at the evidentiary hearing
testified that this third photo Iineup was shown to all of the
identification witnesses shortly after the offense in 1985. The
circuit court reasoned that Ms. Lowe identified M. Mbsley
because she had been shown his picture in 1985, not because she
had seen him the night of the offense. This premse, however, is
contrary to everything in the pretrial and trial record:
pretrial and at trial, every witness -- the detectives and
identification wtnesses -- testified under oath that the
identification witnesses were shown only two photo |ineups. one
lineup contained M. Smith's picture, and the other contained a
M. Freeman's picture. At trial, the detectives specifically
testified that the witnesses were not shown a |ineup containing
M. Mosley's picture. There was no third Msley |ineup, and thus
the circuit court's premse for denying relief is incorrect. M.
Lowe identified wmr. Mosley because he was the man she saw. This
evi dence would have resulted in M. Smths' acquittal. Relief is

required.
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ARGUMENT
ARGUMENT |

TEE CIRCU T COURT DENFED MR SMTE H'S RIGHT TO BE
HEARD BY AN | MPARTI AL TRIBUNAL VHEN | T ENGAGED I N EX
PARTE COMMUNICATIONS W TB THE STATE AND DENIED MR
SMTE HS RIGAT TO A FULL AND FAIR HEARING WHEN | T
PRECLUDED MR. SM TE FROM | NTRODUCI NG RELEVANT EVIDENCE,
AND TH S CASE SHOULD BE REMANDED FOR A FULL AND FAIR
EVI DENTI ARY HEARI NG BEFORE AN | MPARTI AL TRI BUNAL.

A. The circuit court denied M. snith his right to be heard by

an impartial tribunal when it enqagqed in ex parte
conmuni cations wth the Stat+.

On March 7, 1991, an evidentiary hearing was held in M.
Smth's case pursuant to this Court's order. On April 29, 1991,
Assistant State Attorney Paul Zacks left a nessage for M.
Smith's counsel to call M. Zacks. Subsequently, Martin McClain,
Chief Assistant CCR returned the call. At that time, M. Zacks
said that Judge Tyson had tel ephoned M. Zacks and discussed M.
Smith's case. As a result of that discussion, M. Zacks was
assigned to draft 'an order denying wmr. Smth relief. Shortly
thereafter, M. Smth's counsel received via facsimle a draft
order and an acconpanying cover letter detailing the tinetable
Judge Tyson and wmr. Zacks had worked out.

After learning of the ex parte communication between Judge
Tyson and the State, counsel for M. Smth filed a Mdtion to
Disqualify Judge, requesting that Judge Tyson recuse hinself from
M. Snmith's case because of the ex parte communication (PCR
265-66). Counsel for M. Smith also filed Oojections to Draft
Order, arguing:

On My 7, 1991, defense counsel received the
State's draft of a-proposed order denying 3.850 relief

13




in the above entitled matter. The proposed order and
Its cover letter acconpany this pleading. Def ense
counsel's understanding is that the Oder was drafted
by the State after Judge Tyson called Assistant State
Attorney Paul Zzacks and discussed the matter. Neither
M. Smith nor undersigned counsel were privy to that

di scussion.  Undersigned counsel had requested that any
post - hearing discussions about the case not be ex parte
and that such discussions be conducted with all parties
present. Counsel further suggested that the

di scussions could be telephonic but that a court
reporter should be on the line in order to put the

di scussions on the record.

(PGR 279). Judge Tyson did not rule on the Objections to Draft
Order. On June 6, 1991, Judge Tyson denied the Mtion to

Disqualify (PCR 283), and, the next day, June 7, 1991, signed
verbatim the State's order (PC-R 284-87).

Judge Tyson's actions in conducting ex parte discussions
wth the State regarding the nmerits of M. Smth's case denied
M. Smth his right to have his case adjudicated by an inpartial
tribunal, in violation of Florida |law, due process, equal
protection, and the Eighth and Fourteenth Anendments. The ex

parte communication between Judge Tyson and the State denied wmr.

Smth nthe cold neutrality of an inpartial judge":

The judicial practice of requesting one party to
prepare a proposed order for consideration is a
practice born of the limtations of time. Normally,
any such request is made in the presence of both
arties or by a witten comunication to both parties.

are not unmndful that inthe past, on sone
occasions, judges, on an ex parte basis, called onlty
one party to direct that ﬁart_y to prepare an order for
the judge's signature. The judiciary, however, has
come to realize that such a practice is fraught wth
danger and gives the appearance of inpropriety. See

?_e_n_e_m_]_! Steven Lubet, Ex Parte ons: An
(ssue) In Judicial Conduct, 74 Judicature , -101
1990) .
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Cannon 3A(4) of Florida's Code of Judicial Conduct
states clearly that

A judge should accord to every person who is
legally interested in a proceeding, or his |awer,
full right to be heard according to law, and
except as authorized by law, nerther initiate nor
consider ex parte or other conmunications
concerning a pending or inpending proceeding.

Fla. Bar Code of Jud. Conduct, Canon 3(A) (4) (emphasis
added). Nothing is nore dangerous and destructive of
the inpartiality of the judiciary than a one-sided
comruni cati on between a judge and a singl e litigant.
Even the nost vigilant and conscientious of judges may
be subtly influenced by such contacts. No matter how
pure the intent of the party who engages in such
contacts, wthout the benefit of a reply, a judge is
placed in the position of possibly receiving inaccurate
information or being unduly swayed by unrebutted
remar ks about the other side's case. The other party
should not have to bear the risk of factual oversights
or inadvertent negative inpressions that mght easily
be corrected by the chance to present counter
arguments. As Justice oOverten has said in this Court:

(Clanon ([3A(4)] inplenments a fundanmental
requirement for all judicial proceedings under our
form of government. Except under |imted

circunstances, no party should be allowed the
advantage of presenting nmatters to or having
matters decided by the judge without notice to all
other interested parties. This canon was witten
wth the clear intent of excluding all ex parte
communi cati ons except when they are expressly
authorized by statutes or rules.

In re Incruirv Concerning a Judge: Cayton, 504 So. 2d
394, 395 (Fla. 1987).

We are not here concerned with whether an ex parte
comuni cation actually prrej udi ces one party at the
expense of the other. he nost insidious result of ex
parte conmmunications is their effect on the appearance
of the inpartiality of the tribunal. The inpartiality
of the trial judge nmust be beyond question. In the
words of Chief Justice Terrell:

This Court is commtted to the doctrine that
every litigant is entitled to nothing |less than
the cold neutrality of an inpartial judge.

The exercise of any other policy tends to
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discredit the judiciary and shadow the
admnistration of justice.
.. . The attitude of the judge and the
at nosphere of the court room should indeed be such
¢ that no matter what charge is |odged against a
litigant or what cause he is called on to
litigate, he can approach the bar with every
assurance that he is in a forum where the judicial
ermne is everything that it typifies, purity and
justice. The guaranty of a fair and inpartial
e trial can mean nothing less than this.

State ex Jel. Dawis v, Parks, 141 Fla. 516, 519-20, 194
so. 613, 615 (1939). Thus, a judge should not engage
in any conversation about a pending case with only one
of the parties participating in that conversation.

J Qoviously, we understand that this would not include
strictly admnistrative nmatters not dealing in any way
wth the merits of the case.

Rose v. State, 17 F.L.W 8319, 320 (Fla. May 28, 1992) (emphasis

$ added) . In Rose, this Court reversed the denial of Rule 3.850
relief because it appeared that the State and trial judge had ex
parte comunications during which the State was directed to

¢ prepare the order denying relief. In M. Smth's case, the State
has admtted there was ex parte communications between Judge
Tyson and M. Zacks. Moreover, unlike Rose where the order was a

® summary denial of relief and where no evidentiary hearing had
been held, in M. Smth's case, the judge and assistant state
attorney had ex parte communication regarding an issue upon which

an evidentiary hearing had been held and which therefore required

o
the judge to resolve disputed facts. As in Rose, this conduct
requires a reversal and a new hearing on M. Snith's claim'
®
"M. Smth's case involves the sane State Attorney's Ofice
and the sane judicial cjrcuit as was involved in Rose.
® ) 16




In M. Smth's case, Judge Tyson engaged in ex parte
discussions with the State regarding the ultimate issue to be

decided -- the nerits of M. Smith's claim-- and pernitted the

State to resolve (in its favor) the factual natters presented at
the evidentiary hearing. M. Smth was entitled to inpartial
factfindings, not findings nade by the opposing party:

The attorney general of the state is not a
disinterested expert in a crimnal case but, in fact,
is an arm of the prosecution. See section 16.01, Fla.
Stat. (1989). Ex parte conmunication between a trial
judge and assistant attorney general concerning a
pending crimnal case is totally inappropriate and wll
nmandate reversal if: 1?1_ The defense has requested that
the trial judge recuse himself or has requested a
mstrial which is denied: 2) where the defendant can
denonstrate that there was prejudice as aresult of the
| mproper communication: or 3) the judge is sitting as
the trier of fact. see Livinsston v. State 441 So. 2d
1083 (Fla. 1983); State v. Steele, 348 So. 2d 398 (Fla.
3rd DCA 1977).

Love v. State, 569 So. 2d 807, 810 (Fla. 1st DCA 1990). Here,

Judge Tyson -- the trier of fact -- engaged in ex parte
comuni cation with the Assistant State Attorney -- counsel for
the opposing party. M. Smith requested that Judge Tyson recuse
himsel f, but the request was denied. Judge Tyson's conduct
t heref ore "mandate[s] reversal." Love.

The Code of Judicial Conduct enphasizes the inportance of an
I ndependent and inpartial judiciary in maintaining the integrity
of the fact-finding process. See Code of Judicial Conduct, Canon
1, Canon 2a, Canon 3A(4), Canon 3C. Canon 3A(4) enphasizes, "A
judge should accord to every person who is legally interested in

a proceeding, or his lawer, full right to be heard according to

| aw, and, except as authorized by law, nejther initiate nor
17




consi der ex parte or other conmuni cations concernins a pending or

impending sroceeding." (Enphasis added).*

When a court is required to make findings of fact, "the
findings nmust be based on sonething nore than a one-sided
presentation of the evidence . . . [and] require the exercise by
an inpartial tribunal of its function of weighing and appraising
evidence offered, not by one party to the controversy, but by

both." Simms v. Geene, 161 F.2d 87, 89 (3rd Cir. 1947). A

deat h-sentenced inmate desewes at |east as much.

[Tlhe reviewing court deserves the assurance [bgi ven by
even- handed consideration of the evidence of both
parties] that the trial court has come to grips with
apparently irreconcilable conflicts in the evidence...
and has distilled therefrom true facts in the crucible
of his conscience.

E EOC v. Federal Reserve Board of Richmond, 698 F.2d 633, 640-

41 (4th Gr. 1983), quoting Golf Citv, Inc. v. Sportina Goods.
Inc., 555 F.2d 426, 435 (5th Gr. 1977). Rule 3.850 proceedings

are governed by the principles of due process. Holland v. State,

503 So. 2d 1250 (Fla. 1987). Due process cannot be squared W th

the treatment that the notion to vacate received in this capital
case. It is one thing for a court to adopt a proposed order on
mnisterial or procedural mtters. It is quite another for a
court to adopt wholesale one side's findings on the nerits of
what is at issue in the action. M. Smth was entitled to a full

and fair independent resolution from the court; here, the claim

~ %canon 3A(4) of the Code of Judicial Conduct was the Canon
Ir:eILl\e/\tlzl utpogzoby this Court in M. Rose's case. See Rose, 17
LW a .
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was resolved by his party opponent. Courts have criticized such
procedures consistently -- the taste of unfairness remains in
such cases because findings should be made by the court, not
"witten by the prevailing party to a bitter dispute.”" Amstar
Corp. V. Domino's Pizza, Inc.., 615 F.2d 252, 258 (5th Cr. 1980).

See also Love v. state; Shaw v, Martin, 733 F.2d 304, 309 n.7
(4th GCr. 1984). @Gven the heightened scrutiny which the E ghth

Anmendnent requires in capital proceedings, a resolution such as
the one involved in this case is even nore distasteful.

M. Smith was entitled to all that due process allows -- a
full and fair hearing by the court on his claims. Rose; Cf.

Holland v. State, 503 So. 2d 1250 (Fla. 1987). These rights were

abrogated by the circuit court's adoption of the state's
factually and legally erroneous order’. This Court ordered a
full and fair resolution of M. Smth's well-founded innocence -
claim however, M. Snmith was denied an inpartial tribunal. This
case should be remanded for a full and fair evidentiary hearing
before a new circuit judge for a proper resolution of the issues.

The circuit court denied the Mtion to Disqualify as
"legally insufficient" (PCGR 283). This ruling was incorrect.
The Florida Rules of Crimnal Procedure provide for the
disqualification of a judge as follows:

RULE 3. 230. DI SQUALI FI CATION  oF JUDGE

(a) The State or the defendant may nove to

disqualify the judge assigned to try the cause on the
grounds: ~ that the judge is prejudiced against the

*see Argument |1.
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movant or in favor of the adverse party; that the
defendant is related to the said judge by consanguinity
or affinity within the third degree: or that said judge
is related to an attorney or counselor of record for

the defendant or the state by consanguinity or affinity
with the third degree; or that said judge 1s a materia
wi tness for or against one of the parties to said

cause.

~(b) Every motion to disqualify shall be in
writing and be acconpanied by two or nore affidavits
setting forth facts relied upon to show the grounds for
disqualification, and a certificate of counsel of
record that the notion is made in good faith

udge shall be filed
he case is called

(c) A notion to disqualify a
e t
for failure to so

no less than 10 days before the ti
for trial unless good cause is sho
file within such tinme.

(d) The iudge presidina shall examine the motion
and supporting affidavits to disgqualify him for
prejudice {0 determne their legal sufficiency onlv,
but shall not pass on the truth of the facts alleged
nor adjudicate the question of disqualification. If
the notion and affidavits are leqallv sufficient, the

residing iudge shall enter an order disqualifving

i meel f and proceed no further therein. Another judge
shall be designated in a nmanner prescribed by
applicable laws or rules for the substitution of judges
for the trial of causes where the judge presiding is

di squalified.

j
me
WN

(Emphasi s added).

A party may present a notion to disqualify at any point in
the proceedings as long as there renmains some action for the
judge to take. After M. Smth learned of the ex parte
communi cation, M. Smth filed a motion to disqualify and
objections to draft order. M. Smth filed his notion and
objections prior to the circuit court's ruling on M. Smth's
motion to vacate. M. Smth's motion net all of the requirenents
of a nmotion to disqualify. It contained: (1) a verified
statenment of the specifjc facts which indicate a bias or
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prejudice requiring disqualification, (2) tw affidavits; and (3)
a certificate of good faith by counsel (PCR 265-82). The
motion to disqualify was filed as soon as Mr. Smith's counsel
| earned of the ex parte conmmunication between Judge Tyson and M.
Zacks, and thus was tinely. The notion was legally sufficient on
its face.

This Court has repeatedly held that where a novant neets
these requirenments and denonstrates, on the face of the nmotion, a
basis for relief, a judge who is presented with a notion for

disqualification "gshall not pass on the truth of the facts

al |l eaed nor adjudicate the question of disaqualification." Suarez

v. state, 527 So. 2d 191 (Fla. 1988) (enphasis added).‘ To

establish a basis for relief a novant:

need only show "a well grounded fear that he will not
receive a fair trial at the hands of the judge. It js
not a cuestion of how the iudse feels, - ft -is a ouestion
of what feeling resides in the gt:ign;'g mind and the
basjs for such feeling." State ex rel. Brown v.
Dewell, 131 Fla. 566, 573, 179 So. 695, 697-98 (1938).
See also Havslip v, Doualas, 400 so. 2d 553 (Fla. 4th
DCA 1981). The ouestion of discualification focuses on
t hose matters from which a litiaant mav reasonablv
question a judge's impartialitv rather than the -judge's
perception of his abilitv to act fairly and
impartiallv.

“see al so Livingstar, Ruady V. Rudd, 366 So. 2d 440 (Fla.
197%; Digeronimo v. Reasbeck, 528 So. 2d 556 (Fla. 4th DCA

1988); Ryon v. Reasbeck, 525 So. 2d 1025 (Fla. 4th DCA 1988);
Fruhe v. Reasbeck, 525 So. 2d 471 (Fla. 4th DCA 1988); Lake v.
Edwards, 01 So. 2d 759 (Fla. 5th DCA 1987); Qg_uu._NuI_ar_Q, 510
so. 2d 304 (Fla. 4th DCA 1986); ATsS Ml bourne, Inc. Jacksan,
473 so. 2d 280 (Fla. 5th DCA 1985) G eseke v. Mgm.g:r.x 471 So.

2d 80 (Fla. 4th DCA 1985); Manasement Corm v. Grossman. 396 So.
2d 1169 (Fla. 3rd DCA 1981).
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Livinaston v. State, 441 So. 24 1083, 1086 (Fla. 1983), rehryq.

denied, 443 So. 2d 998 (Fla. 1984) (emphasis added). M. Smith's
Motion to Disqualify clearly showed "a well-grounded fear" that
Judge Tyson could not act inpartially: the motion alleged that
Judge Tyson engaged in an ex parte discussion with the State
regarding the resolution of M. Smth's claim

The focus of inquiry is limted to consideration of the
reasonable fears of the novant that the judge cannot provide a
fair and inpartial order. This Court has enphasized:

What is inportant is the party's reasonable belief
concerning his or her ability to obtain afair trial.

alleged_would place a reasonably prudent_person in fear
of not receivinag a fair and impartial trial.

Livingston at 1086-87 (enphasis added). See also Suarez, 527 So.
2d at 191; Crosbv v. State, 97 So. 2d 181, 183 (Fla. 1957).

Based on the ex parte communication, Mr. Smith reasonably
questioned Judge Tyson's inpartiality. M. Smth's fearthat the
circuit court was not inpartial was not only reasonable but
real i zed when Judge Tyson signed the State's order despite M.
Smith's timely objection. In Rose, this Court reasoned, "we are
not concerned with whether an ex parte communication actually
prejudices one party at the expense of the other. The nost
insidious result of ex parte conmunications is their effect on
the appearance of the inpartiality of the tribunal. The
inmpartiality of the trial judge nmust be beyond question." Rose,

17 F.L.W at 320 (enphasis in original).
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Disqualification was proper in this case. As stated above,
the circuit court had at |east one ex parte communication wth
the State. In Rose, this Court ruled, "a judge should not engage
in any conversation about a pending case with only one of the
parties participating in that conversation." 17 F.L.W at 320
(enmphasis in original). Rose establishes that the circuit
court's action in M. Smth's case was improper.s This Court
must remand M. Smth's case for a full and fair hearing before a
new judge. Sogea r e z .

B. The circuit court denied M. Smith his right to a full and
fair hearing when it precluded M. Smth from introducing
relevant evidence.

This Court ordered the trial court to "econduct an

evidentiary hearing to evaluate new evidence." Smth v. Dugger,

565 So. 2d at 1297. Earlier in the opinion, the Court noted that

Chiguita Lowe had identified Eddie Lee Mosley as the nan she' saw

the night 'of the-offense and that Msley was "a forner suspect

The United States Supreme Court has also recognized the
basic constitutional precept of a neutral, detached judiciary.
Marshall v. Jerrico. lInc ., 44R 1S, 238, 242 (1980). Due process
guarantees the right to a neutral detached judiciary. Qarey v.
Pi ahus, 425 U. S. 247, 262 (1978); Taylor v. Haves, 418 U.s. 488,
501 (1974). o . |

In capital cases, judicial scrutiny nust be nore stringent
than it is in non-capital cases. As the United States Suprene
Court indicated in Beck v. Alabamg,,447 U S. 625 (1980) special
procedural rules are mandated In death penalty cases in'order to
Insure the reliability of the sentencing determination. "In
capital cases the finality of the sentence inposed warrants
protections that may or may not be required in other cases." Ake
V., Oklahoma, /0. 'LS. 68, 87 (1985) (Burger, C J., .concurring(}.
Thus, in a capital case such as M. Smth's the Eighth Amrendment
I mposes additional safeguards over and above those required by
the Fourteenth Amendment.

-
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who has since been inplicated in numerous rape/ murders and sexual
batteries occurring during the same time period and in the same
geographical area asthe instant crime." 565 So. 2d at 1296.
Despite this Court's directive to "conduct an evidentiary hearing
to evaluate new evidence" and this Court's nention that other
evi dence corroborated Ms. Lowe's identification of M. Mbsley,
the trial court limted M. Smth's presentation to the testinony
of wms.Lowe. M. Smith was not provided a full and fair hearing
on his newly discovered evidence claim

The trial court refused to admt a list of thirty of M.
Mosley's potential victims, seven |ocal newspaper articles
regarding M. Msley as a serial killer, five nental health
eval uations of M. Msley, Cynthia Mxwell's deposition regarding
Mosl ey's sexual assault on her, Lisa Wseman's affidavit
regarding Mosley's sexual assault on her, a circuit court order
regarding the involuntary hospitalization of M. Msley, a notion
to appoint additional experts in State v. Mosley, and five police
of fense reports on M. Msley (Defense Exs. A-P). The trial
court also refused to admt Dr. Hathaway's testinmony regarding
M. Smth's eyesight (PC-R 92-103). The trial court thus
considered Ms. Lowe's testinmony in a vacuum Ms. Lowe's
testimony that M. Smth was not the man she saw the night of the
offense was only part of Ms. Lowe's affidavit upon which this
Court ordered a hearing, The other part was that M. Msley was

the man Ms. Lowe saw that night. The evidence the circuit court
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refused to admt corroborated Ms. Lowe's testimony that M.
Mosl ey was the man she saw, and that M. Smith was not that nan.

Ms. Lowe's testinobny as to wm. Smth not being the man she
saw woul d have been corroborated by Dr. Hathaway's testimony if
the trial court had allowed it into evidence. M. Lowe testified
at the hearing and at trial (R 703) that the man she saw on
April 14, 1985 and April 19, 1985 did not have glasses on. Dr.
Hat haway's testinony was that M. Smth is legally blind (PCR
94) and that his uncorrected vision is off the eye charts at
207400 (PCGR 98). Dr. Hathaway also testified that the average
nearsighted person is -3.00 and that M. smth is a -12.00. M
Lowe testified that the man flagged her down and approached her
car, leaning in the driver's side wi ndow. M. Lowe did not
testify that the man felt his way along her car or appeared to
“have trouble seeing her (i.e., as if he needed his glasses).
Wthout glasses, M. Smth would certainly have struggled and
fumbl ed.

Ms. Lowe's testinony that M. Msley was the man was
corroborated by all the nmental health evaluations, the
deposition, Lisa Wiseman's affidavit, the victims list, the
| ocal newspaper articles, a notion to appoint additional experts
in M. Mosley's trial, an involuntary hospitalization circuit
court order for M. Msley and the five police offense reports.
M. Msley has an established record for violent sex crinmes, al
involving girls and women from the northwest section of Fort

Lauderdal e, the same area where Shandra Witehead was killed, and
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is considered by Fort Lauderdale police as the city's "most
dangerous serial killer" (Def. Ex. B). Since M. Smth's
conviction, M. Msley has been arrested, charged, and indicted
in two rape/ nurders. Additionally, he has been tied to six
other rape/ murders and five forcible sexual batteries between
1973 and 1987 and is a suspect in numerous others (Def. Exs. A
B, H, I, L, M, N, O, P).

Police and Departnent of Corrections records regarding M.
Mosl ey indicate strong resenbl ances between M. Mosley's behavior
and that of the person encountered by Davis and Lowe. Both M.
Davis and Ms. Lowe described the suspect's behavior as strange,
delirious, and weird (R 668-69, 750). M. Msley has an |.Q of
about 51 and has been found to be inconpetent to stand trial on
two occasions (Def. Exs. C, D, E, F, Q. M. Davis described the
suspect as rugged looking (R 750), unkenpt with kinky, knotted
and unconbed hair (R 751), and said that he appeared to be a
"bum" (R 756). M. Msley was a |loner and spent much of his
time living on the streets (Def. Exs. CGQ.

Ms. Lowe testified at trial that about four days after the
offense, a man came to her hone trying to sell a television set,
and that this man was the same person Lowe had seen near the
victims house (R 677). The suspect that allegedly tried to
sell the T.V. to Ms. Lowe's grandnother brought the T.V. to the
house in a shopping cart (R 804). M. Mosley's records
establish that his usual routine was to steal things and then

peddl e them from a grocery cart (Def. Exs. C, E, G L, P). \Wen
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M. Msley was arrested in 1987, he was pushing a shopping cart
full of stolen plants down the street, and admitted that he was
going to sell them (Def. Ex. L). Upon his arrest, he also
implicated himself in nine nurders (1d).

Davis testified that the person he encountered approached
Davis froma field across fromthe victims house (R 745-46),
and asked Davis if he had any drugs and if he wanted to have sex
(R 748-49). Mosley's records establish that he had a habit of
approaching strangers from a field and asking them for drugs. In
1980, Mdsley was convicted of a sexual battery which occurred
after he asked the victim where he could buy sone drugs (Def. Ex.
H). In 1984, Msley was charged with a sexual battery which
occurred in a vacant field (Def. Ex. M. During that assault,
Mosley told the victim he had "not nurdered all those girls."
Id. In 1982, Msley was charged with a robbery and battery which
occurred after Msley approached a car and asked the driver if he
wanted to buy some drugs (Def. Ex. N). The records also include
an order for involuntary hospitalization (Def. Ex. J) that stated
M. Msley suffered from sexual preoccupation and overt
honosexual i ty. In addition, there were nmany nental health
eval uations (Def. Exs. CQ.

Davis also testified that the person he encountered "“ran as
I f he was knock-knee'd, wasn't straight"™ (R 756). Mosley’s
records establish that he suffered a serious leg injury as a
child, at onetinme used a cane, and walks with a distinct [inp

(Def. Exs. C D).
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This crime involved the sexual assault and nmurder of an
eight-year-old girl. Mosley's records include statements in
which he has said he has no problem fulfilling his sexual needs
because he watches the girls comng out of school and has no
trouble satisfying his sexual needs (Def. Ex. F). At the time of
the offense, when Davis refused the suspect's sexual advances,
the suspect told Davis, "1 guess | have to go back and jack
myself off" (R 749), and then headed for the victims house (R
750).

The only evidence tending to inplicate M. Smth was the
identification testinony at trial, which was established at the
hearing to have been a mstake. As M. Lowe testified at the
hearing, Eddie Lee Msley was the nman she saw, and Frank Lee
Smth was not the man. M. Lowe indicated that when she saw M,
Smth in the courtroom (she had never seen him in person before
that tine); she knew he was not the man she encountered near the
victims home. Ms. Lowe's testinony is corroborated by records
indicating that Msley has a history of sexual offenses involving
girls and wonen in the same section of Ft. Lauderdale, that
Mosl ey peddl es stolen goods from a grocery cart (as the suspect
in this case did), that Msley has a pattern of approaching
strangers from fields and asking for drugs (as Davis testified
the suspect in this case did), that Msley had a serious |eg
injury and walks with a linp (as Davis testified the suspect in
this case did), and that Msley is preoccupied with sex (as the

suspect in this case indicated to Davis).
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The trial court erred in refusing to admt and consider this
evidence. The evidence was relevant to M. Smth's claim and

therefore admissible. See State v. Savino, 567 So. 2d 892 (Fla.

1990) ("a defendant may introduce simlar fact evidence of other
crimes or 'reverse WIllians rule evidence' for exculpatory
purposes if relevant"). The trial court's refusal to admt this
evidence denied M. Smith a full and fair hearing. This Court
should reverse and order a new evidentiary hearing at which M.
Smth may present and have considered all of the evidence
supporting his claim
ARGUMVENT |

NEW.Y DI SCOVERED EVI DENCE ESTABLI SHES TEAT MR. SMTE'S

CAPI TAL CONVI CTI ON  AND SENTENCE ARE CONSTI TUTI ONALLY

UNRELI ABLE -AND IN VI OLATION OF TEE FIFTH, SIXTH, EI GHTH

AND FOURTEENTH AMENDMVENTS.

This Court found that the State's case -.against M. smth
hinged upon the identification testimony of Ms. Lowe who had seen
a suspicious man near the victims hone about one hour before the

time of the offense. Smth v. Duaaer, 565 So. 2d 1293, 1295

(Fla. 1990). Discussing Ms. Lowe's role at trial, this Court
explained that "[o]f the witness identifications presented at
trial, that of Lowe clearly was the nost credible." Id4. No
physical evidence inplicated Mr. Smith == there were no
fingerprints, no blood stains, no serology evidence and no fiber
particles, The State's case consisted of the three
identification wtnesses of whom Ms. Lowe was clearly the key.

Mrs. Dorothy McGriff, the victims nother, who had seen a

man in the dark reaching into a w ndow of her hone, could not
29




describe the man's face (R 655), and only "identified" M. Smth
by the shape of his shoulders (R 656). M. Davis, a passerby
who encountered a strange man in the street near the victinms
home, could not positively identify M. Smth (R 795), and could
only say M. Spith "looked 1ike" the man Davis had seen (R 793).
M. Lowe was the key, as the jury twice requested that her
testinony be read during the jury's deliberations. The jury
obviously had significant doubts regarding M. Smth's gquilt,
deliberating for over eight hours -- ultimately resolving that
doubt based upon Ms. Lowe's testinony. It is fromthis
perspective that this Court remanded M. Smith's case based upon
Ms. Lowe's affidavit in which she swore "that the man she saw was
not Smth but Eddie Lee Msley, a forner suspect who has since
been inplicated in nunerous rape/nmurders and sexual batteries
occurring during the same time period and in the same

geogr aphi cal areaas the instant crime." Smth v. Dugder, 565

so. 2d at 1296.

What was revealed in post-conviction -- and what the Crcuit
Court heard at the evidentiary hearing -- would have resolved the
jury's doubts in M. Smth's favor. M. Lowe has now provided
sworn testinmony explaining that when she was testifying at M.
smith's trial, she knew that M. Smith was not the man she had
seen near the victims house. wMs. Lowe explained that the
phot ograph of another suspect in the crine, Eddie Lee Msley, is
the man she saw and that she wongly identified M. Smth. M,

Lowe did not waiver from her sworn affidavit but gave conpelling
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testinmony which only confirnmed what she had said in the
affidavit. 8 Through Ms. Lowe's testinony, M. Smth has proven
his entitlement to relief -- that Ms. Lowe's testinony at the
evidentiary hearing "had it been introduced at the trial, would
have probably resulted in an acquittal." Jones v. State, 591 So.
2d 911, 916 (Fla. 1991).

A, Ms. Lowe's Hearing Testi nony

M. Lowe's’ testinony at the evidentiary hearing
conclusively establishes what the defense counsel at trial was
attenpting to show -- that M. Smith was the wong man. The
State at the hearing, and the circuit court judge in the order
denying relief, nade no suggestions, allegations or findings that
Ms. Lowe was now |lying about who she believes she saw on April
14, 1985. In fact, the circuit court judge in the order denying
relief found that Ms. Lowe "becane convinced that Msley was the
i ndividual she had seen at her home near the time of the
homicide" (PG R 285). This is not a case in which the |ower
court has found the recanting witness, M. Lowe, to be lying. To
the contrary, the court found that she is "convinced" that M.
Smth is not the man she saw on the night of the nurder and that
it was M. Mosley instead. This is obvious to anyone who reviews

the transcript of M. Lowe's testinony. Ms. Lowe unhesitantly

®The text of Ms. Lowe's affidavit is set forth fully in this
Court's previous opinion. Smth v. Dusser, 565 So. 2d at 1296.

7}?ric_:r to the evidentiary hearing, Ms. Lowe was narried.
Her name is now Chiquita Ling. To avoid any confusion, she will
be referred to by her maiden name, Ms. Lowe.
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testified that she still recalls very well the noment the nan

flagged her down on April 14, 1985 (PC-R 50).
° Ms. Lowe becane "convinced" that M. Smith was not the
i ndi vi dual she saw on the night of the murder |ong before she
gave her affidavit in 1989. Prior to trial, M. Lowe had never
o seen M. Smth in person. She had only seen a photograph of M.
Smth in a photo lineup. \WWen she saw M. Smith in the
courtroom she became "convinced" that M. Snmith was the wong
® mn. At the evidentiary hearing, she testified:
Only thing | renenmber is when | walked into the
courtroom. . . | seen M. Frank [Smth] standing up
there. | had ny -- they kept saying is that the man,
but | had ny doubts that was the man because the man |
® seen that night he was nmuscular, big and M. Frank
[Smith] was not."
(PC-R 65). M. Lowe testified that despite her doubts she

identified M. Smth at trial as the man she saw (PCGR 79).

¢ Wen asked why she didn't tell the court and jury that she nade a
m stake, she testified:

A. No, | couldn't feel like that. Because -- |
® couldn't. | was confused.

Q. Were you worried while you were testifying

about whether or not M. Smth was the right person?

A. | was confused.

¢ THE COURT: | didn't hear the answer?

THE W TNESS: Confused.
BY MR MCCLAIN:

o Q. Can you tell nme as best you can what you are
thinking? Wat was it that you were confused about?

A. That they saying they got the man. The nan
needs to be off the street. He's dangerous and they

® | 32




kept sayin% "this is the man," you just have to say
"this is the man because he need to be off the street."”
And | was thinking about the little girl's mma, that
she's going through this, that had happened with her
daughter and everything. | was just confused.

. Did you feel a lot of weight on your
shoul der s?

A. Yes.

Q. Wen you were in the courtroom and you | ooked
at Frank Lee Smth, did you have naggi ng doubts in the
back of your head?

A. Yes.

BY MR MCCLAIN:

Q. Wien you |ooked at M. Smth in the
courtroom what were you thinking?

A. VWhat they told me, "the nman was dangerous and
he needs to be off the street.”

Q. \Wat were you thinking about his fitting the
description?

A. He didn't fit that description that |
sketched out.

Q. Wen you got off the witness stand, what did
you think?

A. Terrible.
(PCGR 79-80). M. Lowe's doubt about her identification of M
Smith was present long before 1989. At trial, she knew that M.
Smith was not the man she saw -- that he didn't fit the
description she sketched out. (I4).
She testified that when M. Walsh, an investigator with
undersi gned counsel's office, approached her on Decenber 10, 1989

and showed her a photograph of M. Msley she knew that:
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'ghis s the one that flag%ed.rre‘domm in the car.,. [I]t
rought nmonents back of the incident when it happened.
A warm feeling cane over ne.

(PCGCR 52). \WWen asked if she was certain M. Msley was the man
she saw, Ms. Lowe testified that she was "very, very, very,
certain" (PG R 52; see also PCR 74-75 and 84).

Ms. Lowe testified that once the police arrested M. Smth,
she was under ®alot of pressure" to identify himas the man she
saw that night (PC-R 63-64, 71). \Wen questioned about her

identification of M. Smth from the photo |ineup, she testified:

They asked me is one of these the guy. | said no, but
| S}?tid that his hair was |like the guy | seen that
ni ght .

(PGR 71). M. Lowe admtted picking out M. Smith from the
photo lineup but was enphatic that she told the detectives "that
the hair was like the guy -that [she] saw" (PCR 60).

Ms. Lowe explained that Detectives Scheff and Amabile
pressured her to make an identification of M. Smith at the photo
lineup (PCGR 63). She testified that she was under:

"A |ot of pressure . . . from the police officer that

P e st ays out |Chere) e s going 10 do 1t Lo sombene

el se. So | was up on a lot of pressure."

(PCR  62-63).
She expl ained further:
| only told them that the hair look |ike the man that

did it. And when | say the hair that |ooks like the
man that did it, the)(]_ kept pushing me "Is this the man,
i

Is this the man, Is this the man.". . . They kept
saying that.
(PGR  81).
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Ms. Lowe also testified that she felt pressured by the
prosecutor (PC-R 63). She specifically recalled being pressured
to say that the man she saw that night had a scar under his eye
(PGR 53). O course, M. Smith has a significant noticeable
scar under his right eye (R 706).8 Ms. Lowe said she was
pressured to testify at trial about the scar but refused to do so
(PGR 53). In fact, the circuit court judge at the evidentiary
hearing, noticing the scar under M. Smth's eye, asked M. Lowe
about this:

The Court: Ma'am, did you say the person that you saw
did or did not have a scar?

The Wtness: The man that learned in ny car? No scar.

The Court: Did not have a scar?

The Wtness: No scar.
(PC-R  87-88).

Ms. Lowe testified that she felt pressure from not only the
state but also from her neighborhood, people she knew, and
friends (PCR 78). Moreover, M. Lowe was constantly thinking

about the victim

| know that little girl got killed. | know she had got
killed and that's all that was going through ny mnd,
the little girl got killed.

At trial, the si gni ficance of M. Lowe's description of the
i ndi vidual she saw on the night of the nurder as having no scar
was brought out by trial counsel. Counsel instructed M. Lowe to
step down and |look closely at M. Smth's face. M. Lowe did so
and acknow edged the scar on M. Snith's face and affirmed that
she never saw that noticeable scar on the face of the man she saw
on the night in questiop (R 706-7).
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(PCGR 86). As a result of all this pressure, Ms. Lowe was, in
her words, "confused" when she finally saw M. Smith in person
and realized he was not the man she saw that night (PCR 79).
At the tinme of M. Smth's trial, Ms. Lowe was only 19-20 years
old (PCR 77).

Ms. Lowe's hearing testinony left no doubt that at M.
Smth's trial she realized that M. Smith was the wong man. On
Decenber 10, 1989, this was only confirmed when she saw M.
Mosley's photo and "became convinced that Msley was the
i ndi vidual she had seen at her home near the tinme of the
homicide" (PC-R 285) (Circuit Court order denying relief). The
state failed to establish -- in fact, never attenpted to show --
that M. Lowe had a notive to lie at the evidentiary hearing.

Al though the State questioned her about having been convicted of
theft charge subsequent to M. Smth's trial, the State never
tried to establish nor argue that M. Lowe has now decided to
fabricate her testinony as a result of that conviction

Moreover, Ms. Lowe openly admtted that she had been convicted of
a theft charge (PCGCR 73). The record clearly establishes that
Ms. Lowe's theft conviction is in no way related to her testinony
that M. Smth is the wong man. She testified truthfully, and,
as the circuit court found, is "econvinced" that M. Msley and
not M. Spith is the man she saw that night

In light of Ms. Lowe's uninpeachable recantation, the State
attenpted to establish that Ms. Lowe is nmerely confused and that

she had, at the tine of the pretrial investigation, been shown a

L
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photo lineup containing M. Mosley's photo which she failed to
recogni ze. Wien asked if she had been shown a photograph of M.
Mosl ey pre-trial she enphatically stated she would recognize
Mosley if she saw him (R 69), that "they didn't show me no
picture of him," (PCR 70) and that "the only thing that was
close to the guy that | seen that night" was the conposite sketch
they drew (PGR 70). Moreover, M. Lowe's testinony at the
evidentiary hearing was consistent with her trial testinony that
she had only been shown two photo lineups -- the one containing
M. Smth's photograph and another containing a photograph of a
previous suspect, a M. Freeman. Wien questioned about being
shown phot ographs other than the photo |ineup containing M.
Smth's photograph, M. Lowe testified:

| do know that they did show ne some nore photographs

because it was a guy in the photographs they kept

questioning me about. | don't know -him personally, but

| knew him
(PC-R 69). M. Lowe testified at trial about this sanme photo
l'ineup containing a photograph of M. Freeman, a man from the
nei ghborhood that she recognized (R 684). Although she
recogni zed M. Freeman, she said that he was not the man she saw
on the night in question (R 684). At trial, as at the

evidentiary hearing, M. Lowe testified about only those two

photo |ineups -- there was no third photo |ineup.
B. The "Mysterious" Mosley Photo Lineup

Ms. Lowe is not the only one who had, prior to the

evidentiary hearing, testified under oath that there were only

two photo lineups shown-to the witnesses. Both Detectives Scheff
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and Anmbile gave clear unanbiguous testinony at M. Smith's trial
that the witnesses, Ms. Lowe, M. Davis, and Ms. MGiff, were
shown only two photo l|ineups -- one containing M. Freeman's
photo and one containing M. Smth's photo (R 946, Anmbile and
R 1026, Scheff). Their testinony at trial was also consistent
with the sworn testimony they both gave at their depositions.
Moreover, M. Davis testified at trial that he viewed two photo
lineups (R 784). In fact, the prosecutor introduced both
lineups into evidence at trial to show that Freeman was
elimnated as a suspect (R 881, Freeman photo Iineup, and R
902, Smith photo lineup). Finally, all of the police reports in
the case mention only the two photo lineups (PC-R 159-60). The
only conclusion to be drawn from this unanbi guous evidence is
that there were only two photo |ineups shown to the w tnesses --
there was no photo lineup containing M. Mosley's photograph,
M. Lowe, 'M. Davis and Ms. MGiff do not mention it at trial or
in their depositions. Detectives Scheff and Amabile swear at
trial and in their depositions that there was no third photo
| i neup. There are no notations of a third photo |ine-up anywhere
in the homcide file (PCCR 160). Additionally, the prosecutor
never produced a third photo lineup at trial.

Despite this overwhelmng evidence that only two photo
| i neups were conducted, the State presented at the evidentiary
hearing the conpletely contradictory testinony of Ms. MGiff
and Detectives Scheff and Amabile that there was a third photo
lineup containing M. Mosley's photograph. Notably absent from
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the State's case at the evidentiary hearing was any testinony
from M. Dimtroleas concerning this Msley photo |ineup
Surely, as the prosecutor, he would have been aware of the photo
lineup if it had been conducted. M. Dimtroleas introduced the
Freeman photo lineup into evidence at M. Smith's trial. His
failure to do the same with this nysterious Msley photo |ineup
and his absolute silence concerning this lineup at the
evidentiary hearing is clearly damming of the State's theory that
such a lineup was conducted. None of these witnesses provide any
explanation for this significant contradiction in their testinmony
at trial and at the evidentiary hearing and the state offered no
theory on how this photo lineup failed to surface until seven
years after the fact. Neverthel ess, the circuit court relied
upon this "mystery"™ photo lineup to discredit M. Lowe's

> . testinmony w thout addressing the overwhel mng pre-hearing
evi dence which established that there was no third photo |ineup
containing M. Msley's photograph

In an attenpt to establish that there was a third photo

| ineup containing M. Mosley's photograph, the State called the
victims nother, Ms. McGriff. MsS. McGriff's testinony

concerning this "mysterious®" photo |ineup was confusing at best:

»

. At anytine did the police come to you in
those days after your daughter was killed and show you
phot ogr aphs?

A. Yes.
®
Q. Do you renenber how many tines or how many
phot ographs they nay have showed you?
A Ch, abouf two or three.
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(PCGR
Ms.

Q. Did they show you a large group of
phot ographs or was it one at a time?

A. Yes, they showed ne one at a time and then
they showed me l|arge size.

Q. (kay. And on any of those occasions, did the
police officers show you a picture of Eddy Lee Msley?

A. Yes.
renenggr? Was it in a group or single photo, do you
A. It was in a group.
113).  On cross-exam nation, counsel attenpted to clarify

McGriff's answer:

Q. Now, you indicated that they showed you two
or ghree photos or was that two or three they showed
you?

A. Thez showed ne about two or three photo --
, they asked me to look through the pictures.

. They gave you a couple of photos, gave them
to you and aske you to look through thenf

A.  Uh-huh,

Q. And that was all the photos that the police

ever showed Xou or did they show you nore later, or do
you remenber’

A, No, | don't remenber.

Q. Ckay. Did they also show you -- | nmean, if
you don't remenber just say you don't remenber. I'm
just trying to be sure. | understand what you're
saying.

Do you renenber, did they actually show you a
ne upat one point in tine with about six pictures in
?

A. No, there wasn't no six pictures. [t was
lef a photo book, do you know how you get a photo
00

Q. Yes. .
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A. | 1ooked through the photo book and skinmred
through to ook in the photo book.

Q. So they showed you a photo book?

A Yes.
_ Q. And it was a photo book with more than six
pictures in it?

A. Yes.

Q. And when did they show you the photo book?

A. Oh, gee. | just don't renember, but | think
right after = right after ny baby's death, | think, I'm
not for sure, right after. ~I'm not sure.

Q. You mean |ike the next day?

A. Yeah.

Q. And did they show you photo of Frank Lee
Smth that day?

A Did they show ne?

Q Yes.

A No, | picked him out nyself.

Q. In that book?

A Yes.

Q And that was the next day after your

daught er's death?
A Yes.
Q. Was Eddy Lee Mbsley in that photo book?
A

Yes.

Q. Did the police specifically say "how about

this guy?"
A No.
Q. But you saw his photo in there?
A. Yes.
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Q. Did you tell the police that that was not the

person?
A Yes.
Q. You just -- Did you -- As you went through

the photo book, did you say "“this isn't the person,
this isn't the person?*@

A. Yes.

Q. And then when you got to Frank Lee Smth you
said "this is the person?"

A. Yes.
(PCR 118-121). Cbviously, Ms. MGiff does not renenber what
happened and does not know what she is talking about. Prior to
the evidentiary hearing, neither she nor Detectives Scheff or
Amabil e ever nentioned Ms. MGiff view ng photographs out of a
phot o book.

Moreover, their testimony has always been that Ms. MGiff
identified M. Smth froma photo lineup and not while -perusing a
photo book (R 642, MGiff, R 985 Scheff; R 908 Ambile). At
the evidentiary hearing, both Detectives Scheff and Amabile
stated that Ms. MGiff was shown a photograph of M. Msley in
a photo lineup and not a photo book (PC-R 148, Scheff and 185-
6, Amabile). Detective Amabile who sat through Ms. McGriff's
testinony at the evidentiary hearing admtted that her menory as
to what transpired and when it transpired was different from his
menory (PC-R 198).

Al though Ms. MGiff, Detective Scheff, and Detective
Amabil e have different stories concerning how and when M.

Mosley's photograph was shown to Ms. MGiff, they all testified
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that she identified his photograph as Mr. Mosley and stated he
was her cousin and not the man she saw that night. In fact,
Detective Anmbile testified that he renmenbered this specific
photo lineup because Ms. MGiff had stated that M. Msley was
her cousin. The problem with this testimny is that as with the
testinony about the existence of a third photo |ineup containing
M. Mosley's photograph, their prior sworn testinmony is in direct
contradiction. At no time pre-trial or at trial did anyone
identify M. Msley as a relative of Mrs. MGiff -- and they
were all asked whether any of her relatives were suspected of the
mur der . In answer to the direct question, the only relative the
detectives ever identified pre-trial or at trial was Edw n
MGiff, another cousin of Ms. MGIiff.

Detective Scheff, the lead investigator in this case, gave a
very lengthy and detailed deposition covering in chronol ogical
order everything he did in this case. He never nentioned that
M. Msley was a serious suspect that they actively investigated.
He did not nention that there was a third photo |ineup containing
M. Mosley's photograph.' He specifically did not identify M.
Msley as a relative of Ms. MGiff. After explaining that wr.
Freeman was elimnated as a suspect by Ms. Lowe, M. Davis, and
Ms. MGiff, the follow ng colloquy occurred:

Q. Did you have, at this point in time, anybody
in mnd?

"Detective Scheff testified in detail about the Freeman
Fhoto lineup (Scheff deposition, p. 44) and the Smith photo
I neup (Scheff dep03|t|on p. 69), but never mentioned a third
phot o Ilneup
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You nmean, as a suspect?

Yes.

> ©

oh, no.

Q. How about any relative of the deceased,
uncl es, cousins?

A. We had booked an i ndividual b%/ the name of
Edwin MGiff, who is a cousin to Dorothy. As | had
indicated earlier, we checked with - on the first
night, for simlar crines. And, at that point in ting,
we discovered that Edwin McGiff had been accused, |
think, in 1982, of a sexual battery of a mnor black
femal e chid, and subsequently, we sat Dorothy MGiff
down and explored the possibility with her that it

m ght have been her cousin. She was quite enphatic
that the person that she had seen was not her cousin
and that she was being truthful. It was ny feeling
that she was.

(Scheff deposition p. 44). Again at M. Smth's trial, Detective
Scheff was asked about relatives and again he indicated that a
cousin, Edwin MGiff, was the only famly menber who was a
suspect (R 1022-23). Detective Scheff testified that this
cousin, Edwin MGiff, was never displayed in a photo lineup (R
1024) . Detective Scheff did admt at trial that M. Msley was a

suspect, but never said he was elimnated by all three wtnesses

through a photo lineup or that he was a cousin of Ms. MGiff,.
In fact, Detective Scheff testified that he did not show a photo
l'ineup containing M. Mosley's picture to any of the w tnesses:

Q Was Eddie Lee Mdsley ever a suspect in this
case?

A Eddie Lee Misley was a suspect in this case
along with Edwin MGiff. Initially when we first
began investigating the case, really had no specific
direction to go in.

Q How about Jessie Smith?
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A Jessie Smith is Eddie Lee Msley under an
al i as nane.

Lee Geely, Gr-e-e-1-y Smth?
| don't know.
That's all | have.

Q

A

Q

A Spell it again?
Q Gr-e-e-l-y. Doesn't ring a bell?
A

No.
. Q The man called Gator Muth ever a suspect in
this case?
A Yes.

Q The man that went by the nane of Gator Muth?

A Ri ght.

Q  Was a guy by the nane of Big John ever a
suspect in this case?

A Yes. | wouldn't say they were suspects in
the case. | would say they were people who were
brought to our attention for one reason or another.

How about Edward Simmons, did you ever check

Wt h 8ohn Boucada of your department?
looks like M. Snith. He supposedly

MR DIMTROUEAS: | will object to counsel
testifying and I'm objecting to the form of the
question.

THE COURT:  (bjection sustained, may be
rephrased.

By M. wash Did you ever investigate
cdvar § smithd °r) y :

A Edward Si rmons?
Q Si mmons.

A No, sir.
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8 Never had any contact with Detective Boucada
regarding hinf

A No, sir.
Q Were anv _of these people ever shown to anv of

the witnesses in either a photo or live lineup. people
whose nanes | iust read off other than Freeman?

A O her _than Freeman, no.

(R 1024 - 1026).

At his pre-trial deposition, defense counsel specifically
asked Detective Amabile if any of Ms. McGriff's cousins were
ever suspected of the nurder. Detective Amabile responded that
Edwin MGiff was the only cousin ever considered a suspect
(Amabil e Deposition at p. 44). Detective Amabile was asked this
again at M. Smth's trial and again responded that no famly
menbers, other than Edwin McGiff, were suspects (R 946). The
sane Detective Ammbile, seven years later, testified under oath
that he doesn't renenber nmuch about the photo Iineups except for
the instance when Ms. MGiff identified M. Msley as her
cousi n:

Q. Do you recall what photo |ineups were shown

the witnesses? And let me clarify when | use the word

"witnesses," | amreferring to Dorothy MGiff,

Chiquita Lowe and Geral d Davis?

A. Unfortunately | would have to answer yes

because of hearing the prior [evidentiary hearing]
testimny [of M. MGiff and Detective Scheff]. = Wat

| recall, | recalled it nore than one photo |ineup
being shown. | know from testinony today it was also
nmostly the reason | stated to wr Zacks, that | recall

Eddy Lee Msley is = that's how | found out that he was
related to Dorothy MGiff.

(PCR 185-86). O course, this testimony is in direct
contradiction with his pre-trial and trial testimony that the
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only relative of Ms. MGiff who was a suspect in the case was
Edwn MGiff, a cousin. Mreover, Detective Anabile, Iike

Detective Scheff, testified at trial that none of the suspects,
with the exception of Freeman, were displayed in a photo Iineup:

Q There were a slew of other susgects in this
case, weren't there, besides M. Freeman®

A slew or
Mbre than one?

Yes.

2 > O T

Was there a Carspelia (phonetic) WIIlians who
was a suspect?

H s nane was given to us.

Eddie Lee Mosley?

Yes.

Jessie Smth?

| don't recall that nane.
Greeley (phonetic) Smth?

Again, | don't recall that nane.
Edward Calvin MGiff?

Yes.

Was he related to the famly at all?
| believe so, yes.

A person by the name of Gator Muth?

> 0 r»T O r» O T O T O T O T

Yes.

Q A person by the name of Big John who
Detective Frost said in his report somebody identified
a conposite?

A Yes.
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Were any of these leads followed up on?
Yes.

Were they all followed up on?

> O X O

_ Yes, to the best of ny know edge with the
exception of the two names | don't recall hearing.

Q What becane of Big John?
That | believe Detective Scheff and nyself
checlﬂed out and he did not fit the physical description
at all.

s that reflected in anywhere in your notes
or reports or anything of that nature?

A No, that would be Detective Scheff's.
Q He should have it somewhere?
A He shoul d.

Wre any of these other people ot

Freeman in the photographic displav or in the |ive
I neup _shown to any other wtnesses?

A No.

jd _vou investigate any of the family nenbers
backgrounds to see whether they were ever involved in
this kind of thing before?

A I believe Edward McGriff.
Q Anybody_el se?
A No.

945-6) .

The overwhelmng credible evidence establishes that the

W tnesses were never shown a photo lineup of M. Msley and that

the detectives never nmentioned his name to Ms. McGriff and,

therefore, never learned that he was related to Ms. McGriff.

The testimony the State presented on this issue is contradicted
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by every sworn statenent made pre-trial and at trial by the
State's own witnesses, and is contrary to the detectives'

homi cide report and files. \Wen Detective Scheff was asked if he
had any witten docunentation in the homcide file reflecting the
Mosley lineup he testified:

A. | don't think so. | might. | would have to
| ook through the file.

Q. Wth the file that you brought, is there any
indication in there of showing a photo of Eddy Lee
Mosl ey to any of the w tnesses?

A. The file is -- 1 just brought this so | could
have sone hope of remenbering this stuff.

Q. In what you brought that you thought would
help you, and with your nenory, is there anvthina to

indicate Yo showed a photo |ineup containing Eddy

Moslev?
A. No.
THE COURT: Showed who?

THE W TNESS: Eddy Lee Mosl ey.

MR MCCLAI N A photo lineup containing Eddy Lee
Mosl ey.

THE COURT: To whonf
BY MR MCCLAIN:

Q To --

A. Anybody.

Q. Anvbody. JO these three witnesses that we've
been talking_ about?

A. No.
(PC-R 159-60) (emphasis added). Moreover, Detective Scheff had

no explanation for this glaring contradiction between his pre-

-
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trial and trial testimony and his testinmony at the evidentiary

hearing:
Q. I'm going to hand you pages from your trial
testimony. | have three pages to show you and starting
with was Eddy Lee Misely (sic) a suspect. If you can

just read fromthere on until the mddle of the third
page [R 1024-26].

A. | am sorry read to where?
Let ne show you

Wait a minute, which is the first page?

Was Eddy Lee Msely ever a suspect = Do you

Q
A
Q. Eddy Mosely's on the first page.
A
me to read it out |oud?

want

Q You can read it to yourself.
A. Ckay.
Q. In those three pages, does that help refresh
your recollection as to your trial testinony?
» A Yes.

Q.  You were asked out a series of suspects by
the prosecutor --

A. Yes.
o Q. -- if Eddy Lee Msely was one of those
suspects?
A. Yes,
° Q. In fact, he read you alist of names and
asked you for a response?
A. That's correct.
Q. At the end he asked you were any of those
® names he read to you were shown to the w tnesses?
A. Yes.
Q. And you said other than Freeman --
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A Yes, |'m assunming that's accurate. | have no
reason to not doubt it's accurate.

Q. Is that consistent with your testinmony here
t oday?

A No it's not.

MR. MCCLAIN. | have nothing further, Your
Honor .

THE COURT: Re-direct? Could you repeat that
question and answer again that you just asked?

MR. MCCLAIN. Was that consistent with your
testinony here today?

THE COURT: No, the last question?
MR MCCLAIN.  The question was, were any of

these people ever shown to any of the witnesses in

rarme. | ] Ber reat off other {han Freeman. " Answsr .

other than Freeman, no. ’

THE COURT: Go ahead.
MR ZACKS: Nothing further, Judge
(PC-R 179-181).

There is no credible evidence to support the State's
contention that there was a third photo lineup containing w.
Mosley's photograph and that it was shown to the three witnesses
This third photo lineup is of course the basis for the circuit
court's finding as to how Ms. Lowe becane confused and then
"convinced" that wmr. Smith was the wong man and that M. Mosley
was the man she actually saw. The trial court assumed that M.
Lowe recognized M. Mosley's picture in 1989 because she had been
shown his picture in 1985. The truth is Ms. Lowe was not shown

M. Mosley's picture in 1985 because there was no Msley |ineup

-
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The truth is that M. Lowe "became convinced" that M. Smith was
the wong man at trial when she saw him in person.

C. The Pressure Ms. lLowe Felt

At the evidentiary hearing, the State attenpted to rebut M.
Lowe's clainms that she was pressured throughout the process to
make a positive identification of M. Smith. The State presented
the testimony of Detectives Scheff and Anabile and M. Smith's
prosecutor, M. Dimtroleas, who to varying degrees stated that
there was no pressure put on Ms. Lowe. A review of the entire
record of this case establishes that the very tactics conplained
of by Ms. Lowe were in fact used upon the other identification
wi tness, M. Davis.

The identification procedures used with wr. Davis were just
as troubling as those described by Ms. Lowe at the evidentiary
hearing. He gave an initial descriptionof the man he-saw near
the victims home, and after assisting with the drawing of the
conposites and discussing the conposite with Ms. Lowe, he was
al so shown a photo l[ineup. On the first occasion he did not
identify anyone (R 754). He did nake an identification on the
second occasion saying M. Snith "looks |ike" the man he saw (R
784). In fact, he indicated the police were acting in a
suggestive manner (R 786).

Because of this questionable identification, M. Davis was
shown a live lineup. Before the lineup, the detectives showed
M. Davis a photograph of M. Smth (R 789). During the Iineup

the officers asked him "do any of these guys look like the one in
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the picture" (R 790-91). At the lineup, Davis was "bothered"
because M. Smth did not seemas tall as the man Davis had seen,
but Davis was reassured when the police told himall the nen in
the lineup were 6' or 6'1 tall (R 757). Davis repeatedly told
the police that M. Smth only "looked like" the man Davis had
seen, but felt conpelled by the police to make a selection from
the lineup (R 793). M. Davis picked out M. Smth because of
this pressure. In fact, prior to the in-court identification the
prosecutor was seen pointing M. Smith out to M. Davis.

At M. Smth's trial, the State requested that the court
call M. Davis as a wtness because they could not vouch for his
credibility based on his inconsistent statenents citing WIIlians
v. State, 443 So. 2d 1053 (Fla. 1st DCA 1984). \at is readily

apparent fromthe record is that the State did not want to call
M. Davis as their witness because of what he would say about the
tactics and pressure used by Detectives Scheff and Amabile. O
course, Detectives Scheff and Amabile at trial denied putting any
pressure on M. Davis to nake an identification of M. Smth,

just as they denied at the hearing that they pressured M. Lowe.
The tactics used by Detectives Scheff and Amabile were clearly
established at M. Smith's trial. M. Lowe's testinony now only

confirns what wmr. Davis testified to at trial -- that the
identifications of M. Smth were the result of inproper police

pressure.
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D. Ms. Lowe's Hearing Testinony Is A Basis For Relief

The circuit court's denial of M. Smth's Mtion to Vacate
Judgnent and Sentence is not supported by substantial conpetent
evidence. Ms. Lowe's recantation at the evidentiary hearing
entitles M. Smth to a newtrial. This Court has already
determned that Ms. Lowe was the sole material witness at M.
Smth's trial, At the evidentiary hearing, M. Lowe provided
sworn testinony consistent with the affidavit she provided in
Decenber 1989. She explained that at M. Smith's trial upon
seeing M. Smth for the first time she realized he was not the
man that she saw on the night of the nurder. M. Lowe testified
that she felt pressured to identify M. Smth as the individual
she had seen and became confused about what to do. She
unequi vocally testified that M. Smth was not the man she saw
Rather, the man she saw was M. Msley, another suspect in the
case. Based upon the evidence presented at the evidentiary
hearing, by both M. Smith and the State, the circuit court's
denial of relief is not supported by the record. Mreover, the
circuit court's findings go beyond the proper role of the Court
and preenpt the function of the jury.

Al of the circuit court's conclusions rely upon Ms. Lowe
having been shown a photo lineup containing M. Mosley's picture
pretrial. The starting point for an analysis of the circuit
court's denial of relief is the court's finding that:

Ms. Lowe "recanted" her trial testinony four years

later, followng an approach by a defense investigator

at her home, when the investigator showed her a single
picture purporting.to be Eddie Lee Msley. Having been
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shown a picture of M, Muslev vears before bv the
police jinvestigators (and rejecting Msley as the

i ndividual she saw), [in Decenber 1989) Ms. Lowe
apparently becane confused. and becane convinced that
Mosley was the individual she had seen at her hone near
the tine of the hom cide.

(PC-R 285) (emphasis added). The crux of the circuit court's
finding is that Ms. Lowe is mstaken in her present belief that
M. Msley is the individual she saw on the night of the
hom cide. The court premsed this conclusion upon the existence
of the mnysterious Msley photo |ineup, reasoning that M. Lowe
recogni zed Mosley's photo in 1989 because Ms. Lowe had been shown
Mbsl ey's photo in 1985. The court found that when M. Lowe was
shomsn M. Msley's photo by M. Walsh in Decenber 1989, she
becane confused, thinking he was the individual she saw on the
night of the hom cide because she was nerely renmenbering Mr.
Mosl ey' s photo from the photo lineup the police showed her pre-
trial. The court further concluded that as a result of that
"eonfusion™, Ms. Lowe "becane convinced" that M. Msley is the
i ndi vidual she saw on the night of the murder. However, the
court's premise -- that Ms. Lowe was shown Mosley's photo in 1985
-- is incorrect, as all of the credible pretrial and trial
evidence discussed above denonstrates.

The circuit court did not find that Ms. Lowe is now I|ying.
To the contrary, the circuit court found that Ms. Lowe is
"convinced" that it was Mr. Mosley she saw and not M. Smth.
There was absolutely no evidence presented which would support a
finding that Ms. Lowe is now lying. She has absolutely no reason

to recant her trial testimony. She does not know M. Smth and
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has no notive to assist him In fact, she does know the victinis
famly and if she were to be affected by bias or notive, her
testinony at trial and at the evidentiary hearing make clear that
it would be in favor of the victims famly, not M. Smth. The
State presented no evidence to indicate any notive for wms. Lowe
to now falsely recant her trial testinony. I nstead, Ms. Lowe
provided a conpelling and reasonable explanation for the
difference in her testinony at trial and at the evidentiary
hearing: confusion from seeing M. Smith faceto face for the
first time at his trial and then realizing he was not the man
(PC-R 79-80), not confusion from seeing Mr. Mosley's photo in
1985. There is absolutely no evidence that M. Lowe's
recantation was inherently unreliable and incredible because of a
motive to lie.

The circuit court rejected Ms. Lowe's recantation on itg
belief that she is now confused because she had seen M. Mosley's
photo pre-trial. Athough M. Smth does not concede that there
ever was a photo lineup containing M. Msley's photograph, even
assum ng there was evidence to support the circuit court's theory
as to how Ms. Lowe "became confused, and became convinced M.
Mosley was the individual" she saw, the circuit court's role
should end there. M. Lowe's present belief that M. Msley is
the man is sufficient evidence to warrant a new trial. M.

Lowe's evidentiary hearing testinony "yould probably have

resulted in an acquittal." Jones v. State, 591 So. 2d 911, 916

(Fla. 1991). Absent a finding that Ms. Lowe's recantation is
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inherently unreliable and incredible, the ultimte question of
whet her she is confused now or at trial is for a jury to decide,
not the circuit court.

The circuit court exceededits role andusurped the role of
the jury in determning that although wMms. Lowe is now convinced
that M. Mosleyis the individual and not M. Snmith and that she
was wong at trial, she is now merely confused. It was not for
the circuit court to determine the guilt of M. Smth or the
innocence of Mr. Mbsley; it was not for the court to weigh the
new evidence as though it were a jury, determning what is true
and what is false. The circuit court's duty was the very narrow
one of ascertaining whether there was new evidence fit for a new

jury's judgment. See Jones v. State, 591 So. 2d 911, 916 (Fla.

1991). More properly the issue was whet her honest mnds, capable
of dealing with evidence, would have probably reached a different
concl usi on, because of the new evidence, from that of the first

jury? Id. Surely, a jury hearing Ms. Lowe's evidentiary hearing
testinony would have acquitted M. Smith. \Wether ajury would

ultimately acquit M. Smth is for ajury to decide after hearing
all the relevant testinony. The circuit court's role is not to

usurp that jury function. \Wether an eye witness is confused is
an issue which nmust be submitted to a jury not one which ajudge

may determine for the jury, Thus, even accepting for the sake of
argunent that the circuit court's findings are supported by the

record, M. Smth has made a sufficient showing that his

conviction should be vacated and a new trial ordered so that a
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jury can determ ne whether Ms. Lowe's present belief that M.
Mosley is the individual she saw is based upon her obsewations
and menory of that night or a product of her confusion.

The record establishes, however, that the circuit court's
findings are not supported by substantial conpetent evidence but
are contrary to the entire record, both the trial and evidentiary
hearing record. Not only are the circuit court findings
rejecting Ms. Lowe's recantation dependent upon the Mosley photo
lineup but the circuit court's finding that there is "absolutely
no credible evidence to support the defendant's claim that it was
Eddie Lee Mysley who commtted the nurder of Shandra Whitehead"
is also wholly dependent upon this Msley photo |ineup:

~All of the credible evidence denonstrates
conclusively that the defendant's claim (that it was

Eddie Lee Msley who committed the nurder] is totally

unfounded. The evidence established that Msley,

together with a few other nen, was con5|dered'b?/ t he

police early in'the investigation as a potentia

suspect. In this vein, the police showed Mosley's

picture to all of the available witnesses. (Thus the

Court observes that if any one was "targeted" by the

police as asuspect it was Msley, and not the

defendant). The w tnesses unaninously stated that

Mosl ey was not the individual they had seen.

(PC-R 286)."

“Further, the circuit court did not admt or consider the
evidence indicating that M. Msley conmtted the nurder. See
Argument |, Section B. Thus, the circuit court's conclusion that
there is "absolutely no credible evidence to support the
defendant's claim that it was Eddie Lee Msley 0 commtted the
murder" was reached wi thout consideration of relevant evidence
and is wholly unsupported by the record.

Moreover, the circuit court's conclusion creates a very real
probl em under Bradv v. Maryland, 373 U.S. 83 (1963). The State
never disclosed the "third" photo |ineup, never disclosed that
Eddie Msley was related to and famliar with the victim and
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The circuit court in its findings offers absolutely no
explanation as to why all of the wtnesses, Detectives Scheff and
Amabile, Ms. Lowe, M. Davis and Ms. MGiff, pretrial and at
trial swore that there were just two photo Ilineups and that the
only suspect who was identified as a relative of Ms. MGiff was
Edwin MGiff. The circuit court in its order nerely ignores the
substantial conpetent pre-hearing evidence that indicated that
the three wtnesses were shown only two photo |ineups, one
containing M. Freeman's photo and the other containing M.
Smth's photo, and that the only suspect who was identified as a
relative of Ms. MGiff was Edwin MGiff. In doing so, the
circuit court totally ignored evidence that a jury would never
i gnore. In analyzing a claim of newly discovered evidence, a
court nust "evaluate the weight of both the newy discovered
evidence and the evidence which was introduced at +trial." Jones

v. State, 591 So. 2d at 916. The trial evidence nust be

consi dered by soneone, for the circuit court obviously never
evaluated it, relying upon the hearing testinony as the sum total
of the truth. A new jury is best able to weigh this significant
pre-hearing evidence -- evidence which is contrary to the circuit
court's theory of confusion and the testinony of the state's

W tnesses at the evidentiary hearing.

never revealed that false testinmony had been presented,

Certainly, had trial counsel known of these nmatters he would have
pursued it and discovered that Ms. Lowe's identification of Frank
Lee Smth was shaky. Showing her a picture of Eddie Msley
before the jury would have conpletely changed her testinony.

This new evidence calls into question this Court's prior
rejection of M. smith'sg Brady claim
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The nystery Msley photo lineup is the basis for the circuit
court's findings that M. Lowe "becanme confused, and becane
convinced that Msley was the individual™ and that ®a11 of the
avail able eyewitnesses identified Smth, and rejected Mosley."
(PGR 285-6). However, all of the pre-hearing evidence proves
that this photo lineup was never conducted, and the circuit court
never addressed this evidence. The reason is obvious. The State
never offered an explanation. A proper evaluation of the
evidentiary hearing record and the trial record establishes that
M. Lowe's hearing testinony, "had it been introduced at the
trial, would have probably resulted in an acquittal."™ Jones \v.
State, 591 so. 2d 911, 916 (Fla. 1991).

CONCLUSION

Based upon the record and the discussion herein, M. Smth
respectfully urges that this Court reverse the lower court's
order, grant Mr. Snith a new trial and sentencing, and/or remand
for a new evidentiary hearing before an inpartial judge.
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