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XDENTITY AND INTEREST OF ZWXC US C U R X U  

The Association of Trial Lawyers of America (wwATI;A1l) 

respectfully submits this Brief of Amicus Curiae in support of 

Appellees in this case. All parties’ have consented to the filing 

of this brief. 

ATLA is a voluntary bar association whose 65,000 members 

primarily represent injured plaintiffs in personal injury suits, 

including medical malpractice actions. The victims of tortious 

misconduct cannot be identified in advance. There is a strong 

temptation for legislators to grant special benefits to powerful 

interests at the expense of future plaintiffs who have no voice 

to raise in protest. ATLA has sought to s e n e  as that voice. 

Judicial deference to legislative judgments is necessarily 

broad. But it is not unbounded. The state and federal 

constitutions limit the authority of legislatures to trade away 

the rights of powerless minorities. When legislatures violate 

those boundaries, it is the responsibility of the courts to 

declare those acts invalid. 

For these reasons, ATLA has participated as amicus curiae in 

cases challenging the constitutionality of legislative caps on 

damages in tort actions. ATLA does so again in this case. 

BTATEMENT OF T HE CA BE AND FACT8 

ATLA, as amicus curiae, adopts the statement of the case and 

facts set forth by Appellees, the Echartes, in their brief. 

1 



LEGISLATIVE BACKGROUND AND PROCEDURAL HISTORY 

In 1986 the Academic Task Force fo r  Review of Insurance and 

Tort Systems was created by legislative mandate to study the 

nature and potential causes of the medical malpractice insurance 

crisis in Florida. The Task Force found that the cost of medical 

malpractice insurance rose substantially between 1983 and 1986 

and that the increased amount of malpractice claims paid by 

insurers during that period contributed, in part, to the rising 

cost of malpractice insurance. Based on this conclusion, the 

legislature enacted certain reforms of the civil justice system 

specifically relating to medical malpractice claims. Two of these 

statutory provisions, Fla. Stat. (Supp. 1988) 5 5  766.207 and 

766.209, are the subject of this controversy. 

Section 766.207 creates what is referred to by the 

legislature as a "voluntary binding arbitration procedure". In 

practical terms, there is little that is voluntary about the 

procedure from the perspective of a seriously injured malpractice 

victim. Section 766.207 gives injured claimants the option to 

have their noneconomic damages capped either through arbitration 

or if they reject arbitration, at trial.' Given this Hobson's 

choice, it is not surprising that the trial court in Echarte held 

'Section 766.202(7), Fla. Stat. (Supp. 1988), defines 
noneconomic damages as Ilnonfinancial losses which would not have 
occurred but for the injury giving rise to the cause of action, 
including pain and suffering, inconvenience, physical impairment, 
mental anguish, disfigurement, loss of capacity for enjoyment of 
life, and other nonfinancial losses." 

2 
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these statutes unconstitutional on a multitude of grounds.2 

The District Court of Appeal, Third District, affirmed, 

concluding that the statutes directly abrogated the Echartesl 

right of access to courts for redress of tortious injury. Because 

the Third District found the statutes invalid under Article 1, 

521 of the Florida constitution, it did not consider other 

constitutional infirmities. a s  itv of Miami v. Echarte, 

Westlaw No. 1991 WL 98016 at 1. 

BVMMARY OF A R G U M m  

The Limitation on Noneaonomic Damages Violates E q u a l  Protection 

and Due Proaess Guarantees Under the Florida and 0.8. 

Constitution. 

Whether legislative limitations on damages are 

constitutional has become an issue of significant concern across 

the country. As appellant correctly framed the issue in its 

brief, these type of cases concern the relationship between the 

legislative and judicial branches of state government and the 

role of the court in determining whether a legislative act is 

constitutional. Where the legislature usurps the power of the 

judiciary to determine the extent of damages, as in this case, 

amicus contends that the Court is obligated to review the 

'These constitutional infirmities include violations of (1) 
right to access to courts (Art. 1 521 of the Florida 
Constitution), (2) right to jury trial (Art. 1 522  of the Florida 
Constitution), (3) substantive and procedural due process rights 
under both state and federal constitutions, (4) state and federal 
equal protection guarantees, and (5) the separation of powers 
provision ( A r t .  11, § 3  of the Florida Constitution). 

3 
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legislation under its most elevated form of scrutiny. It is the 

role of the courts to balance individual liberties against state- 

made law in order to give each citizen their "due" under the law, 

A majority of courts of last resort that have considered this 

balance test have refused to allow such intrusion on the judicial 

role of settling controversies. Many of these courts have found 

limitations on damages to be unconstitutional on the same grounds 

that supported the trial cour t  and Third District's decisions 

here. a, Moore v. Mobile Inf i m a m  Ass oc., Westlaw No. 1991 WE 

190574 (Ala. Sept. 27, 1991) (right to jury trial); Smith V. 

martment of Insurance, 507 So. 2d 1080 (Fla. 1987) (right to 

jury trial, right of access to courts); Wriaht v. Central D uPaae 

J i o s ~ . ,  347 N.E.2d 736 (Ill. 1976) (special privileges); Kansas 

lMalDr , 757 P.2d 251 (Kan. 1988) actice Victims Coal- a .  

(right to jury trial, right to remedy); Carson v. Maur ex, 424 

A.2d 825 (N.H. 1978) (equal protection); prannisan v. U W ,  

587 A.2d 1232 (N.H. 1991) (equal protection); Arneson v. Olson, 

270 N.W.2d 125 (N.D.) (equal protection); Morris v. Savov, 576 

N.E.2d 765 (Ohio, 1991) (due process); pevnolds v. P orter , 760 
P.2d 816 (Okla. 1988) (equal protection); Lucas v. U.S., 757 

I 

S.W.2d 686 ( T e x ,  1988) (open courts guarantee); Sofie v. 

Fibreboard CorD., 771 P.2d 711 (Wash. 1989) (right to jury 

trial) . 3  

' By far a minority of state courts have upheld damages 
caps. m, Fein v. Permanent Medical Grour, , 695 P.2d 665 (Cal. 
1985); iYohns on v, St. Vincent H OSD,, 404 N.E.2d 585 (Ind. 1980); 

pledical Center HOST). ,  376 S.E.2d 525 (Va. 1989). 
v. wh eeler, 789 P.2d 541 (Kan. 1990), and Etheridse V. 

4 
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Amicus argues that the statutes at issue not only infringe 

on fundamental rights guaranteed by the Flor.ida Constitution, but 

in doing so also violate equal protection and due process 

requirements of the Florida and federal constitutions. Amicus 

Will show that the legislature has enacted these statutes without 

a sufficient compelling state interest and that this arbitration 

scheme is not the least restrictive means of fostering affordable 

medical malpractice insurance. Although this legislation merits 

strict judicial scrutiny, Amicus submits that the classifications 

at issue are not rationally related to legitimate legislative 

aims and therefore do not satisfy even the most minimal equal 

protection and due process requirements. 

ARGUMENT 

I. THE NONECONOMIC DAMAGES CAP8 VIOLATE EQUAL PROTECTION 

While Amicus believes 5 5  766.207 and 766.209 directly 

violate plaintiffs' rights under Art. 1 521 (the right of access 

to courts) and A r t .  1 § 2 2  (the right to trial by jury) of the 

state constitution, amicus notes that the Florida trial court 

found significant equal protection problems with these statutes 

as well. By allowing full recovery for those less severely 

injured medical malpractice victims and prohibiting full recovery 

for those most gravely injured, § §  766.207 and 766.209 are prima 

facie discriminatory. 

Statutes are generally clothed in the presumption of 

constitutionality, and the courts accord great deference to the 

5 
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factual findings that support 

constitutionality dues not hold true, however, where the laws 

operate to the disadvantage of a suspect class or interfere with 

This presumption of 

the exercise of fundamental rights and liberties explicitly or 

implicitly protected by the state or federal constitution. In 

this regard the U.S. Supreme Court stated in $an An tonio Indep. 

Scho 01 D ist. v. Rodriauez, 411 U.S. 1 (1973), that an equal 

protection analysis may be used to invalidate statutes l%ouching 

upon" or which have Ildeprived, "infringed, I*, or llinterfered" 

with a fundamental right. 411 U.S. at 38. A brief review of state 

law unequivocally shows that access to courts and the right to 

jury trial are considered fundamental in Florida. These statutes 

must, therefore, withstand the highest standard of judicial 

scrutiny in order to be constitutional. 

40ne legal scholar has argued persuasively that judicial 
deference to legislation is only appropriate in areas in which 
the legislature has expertise or can obtain expertise. However, 
where, as here, the challenged legislation involves an area of 
judicial expertise, the determination of damages, there is no 
reason that undue deference should be accorded. P. Zwier and D. 
Peirmattei, Who Knows Best Ab out Pamaues: A Ca se For Courts' 
Piuhts,  93 Dick. L. Rev. 689 (Sum. 1989). 

6 
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A. The Statutory Bcheme Violates Pla intiffan Riqht of 

Aooeas to Courts. 

Article 1, g 2 l  of the Florida Constitution provides that 

"[tlhe courts shall be open to every person for redress of any 

injury, and justice shall be administered without sale, denial, 

or delay." 

In Kluser v. white , 281 So. 2d 1 (Fla. 1973), the Supreme 
Court of Florida declared that the right of access to courts for 

redress of tortious injuries cannot be restricted unless one of 

two conditions is met: (1) providing a reasonable alternative 

remedy or commensurate benefit or (2) a legislative showing of 

overpowering public necessity for the abolishment of the right 

and no reasonable alternative method of meeting such public 

necessity. 281 So. 2d at 4. Fourteen years later the court 

reemphasized in Smith v. DeDartment of Insurance, 507 So. 2d 1080 

(Fla. 1987), that the right of access to courts is 

constitutional right which may not be restricted simply because 

the legislature deems it rational to do so." 507 So. 2d at 1088- 

89. In Rluuer and Smith this Court clearly announced that any 

legislation that touches on the right of access to courts must 

pass this heightened scrutiny test. Other jurisdictions have 

similarly recognized the need to scrutinize carefully legislation 

that impinges on this important substantive right. Lucas v. U.S., 

757 S.W.2d. 687 (Tex. 1988); Kansas -act ice Victims Coalition 

y. BelL, 757 P.2d 251 (Kan. 1988); Sofie v. Fibreboard Corn ., 771 
P.2d 711 (Wash. 1989). 

7 
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Section 766.207 specifically provides for voluntary binding 

arbitration of medical negligence claims. Although the 

legislature states that the arbitration procedure is voluntary, 

the practical effect of 8 766.207 is that the defendant retains 

the real choice in determining whether plaintiffs will in fact 

have access to the courts and the incentives provided to victims 

of medical negligence to arbitrate are empty of any tangible 

benefits. Additionally, under 6 766.209, plaintiffs are penalized 

by a noneconomic damages cap of $350,000 for seeking to go to 

court in lieu of the "voluntary" arbitration. 

The Third District Court was simply not persuaded t h a t  this 

so-called voluntary arbitration preserved the parties' right of 

access to the courts. Rather, the court found that the statute 

directly abrogated Art. 1 § 21 and failed to meet the strenuous 

pluaer/Smith test. 1991 WL 98016 at 4 .  Clearly on point, Smith 

involved a provision of the 1986 Florida Tort Reform and 

Insurance Act, which created an absolute cap of $450,000 on 

noneconomic damages. The Florida Supreme Court held in Smith that 

the legislature had failed to provide a reasonable alternative 

for redress of injuries through the courts and, therefore, the 

noneconomic damages cap violated claimant's rights under Art. 

21. 

1 

Defendant claims the arbitration scheme with noneconomic 

damage caps is distinguishable from the absolute cap in Smith. 

Amicus flatly rejects this assertion. As the Third District Court 

pointed out, where, as here, a defendant decides not to contest 

a 
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liability and determines that claimant's noneconomic 

surely exceed $250,000, it is virtually certain that 

damages will 

defendant 

will request arbitration to obtain the benefit of the damages 

cap. 1991 WL 98016 at 5 n.17. Obviously, a claimant would choose 

to exercise the right t o  full redress at trial in that 

circumstance. Yet, under this legislative scheme the victim is 

precluded from full recovery and the negligent physician is 

rewarded with the noneconomic damages cap! 

And what of the innocent victim of the negligence, who still 

wants to exercise his or her right to go to trial? The victim may 

''voluntarily" subject himself or herself to the $350,000 damages 

cap penalty in 5766.209. For a catastrophically injured victim of 

medical negligence the Rconditional'' noneconomic damages caps of 

I§ 766.207 and 766.209 and the absolute noneconomic damages cap 

found unconstitutional in Smith are essentially the same--- an 

arbitrary restriction on the fundamental right to redress of 

tortious injury through the courts. Amicus respectfully refers 

this Court to the excellent discussion by plaintiffs and by 

amicus Florida Academy of Trial LBwyers, contending that these 

statutes violate the Echartes' right of access to courts. 

It has been proposed that the medical malpractice 
insurance problem could be solved, not by intricate schemes that 
reward the tortfeasors and unfairly limit the victims, but by 
identifying those f e w  unskilled doctors and rehabilitating them 
or eliminating them from practice. For example, statistics show 
that in Florida a small percentage of physicians account for most 
of the paid insurance claims. From 1975-1986 4 % of the doctors 
in Florida had two or more paid claims and were responsible for 
42.2% of the total paid claims for those years. Schmidt, Heckert, Mercer, Factors A ssociated With Medical MalDra ctice: Resul ta From 
Pilot Studv , 7 J. Cont. H. Law & Pol. 157, 162 (1991). 

9 
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B. The Statutory Scheme Violates the Fundamental Right 

to Trial By Jury. 

Floridals constitutional guaranty of trial by jury provision 

is absolute. Devotion to this principle is reflected in the 

language of Art. 1, 522 itself: "The right of trial by jury shall 

be secure to all and remain inviolate.** This Court gave its 

unqualified support to the view that Floridals constitutional 

guaranty of trial by jury reflects the %ost basic and 

fundamental of all our rights@@ and is of the bulwarks of 

human liberties*@. Broward County v. La Rosa, 484 So. 2d 1374, 

1378 (Fla. 4th DCA 1986), aDDrOVed, 505 So. 2d 422 (Fla. 1987). 

Acknowledging this constitutional imperative, the Florida Supreme 

Court in Smith determined that as long as a jury verdict is being 

capped, the plaintiff is not "receiving the constitutional 

benefit of a jury trial as we have heretofore understood that 

right . . . I1  507 So. 2d at 1088-89. In spite of defendant's 

attempts to differentiate an absolute damages cap from a 

Itconditional captt triggered by the arbitration provisions, there 

is no evidence to support this conjecture. The Smith court@s 

prohibition is precise--- the right to jury trial is infringed 
llas long as a jury verdict is being capped . . . 11 

To justify setting a cap on noneconomic damages the Florida 

legislature stated in the preamble to Chapter 88-1 (amended and 

reenacted Ch. 88-277, Laws of Florida): 

WHEREAS, the Legislature finds that there are 
certain elements of damages presently 
recoverable that have no monetary value, 
except on a purely arbitrary basis, while 

10 
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other elements of damage are either easily 
measured on a monetary basis or reflect 
ultimate monetary loss... 

In spite of this disparagement of noneconomic damages by the 

legislature, there is no indication that a cap on noneconomic 

damages is a benign mechanism for lowering insurance payouts. In 

fact, the supreme court specifically cautioned that the right to 

redress for noneconomic injuries was subject to the same 

constitutional protections as economic injuries. Smith, pugra., 

at 1087. As one court stated, because the determination of 

noneconomic damages is uncertain, their assessment is "primarily 

and peculiarly within the province of the jury, under proper 

instructions . . . (citations omitted) .@I Sofie v. Fibreboard 

C o r n L ,  771 P.2d 711, 717 (Wash. 1989). 

The U.S. Supreme Court jurisprudence on the seventh 

amendment's scope in federal civil trials, while not binding on 

the states, provides some insights into the juryls critical role 

in awarding noneconomic damages. The U.S. Supreme Court has 

declared that nfMaintenance of the jury as a fact-finding body is 

of such importance and occupies so firm a place in our history 

and jurisprudence that any seeming curtailment of the right to a 

jury trial should be scrutinized with the utmost care." Pimick V, 

Schiedt, 293 U.S. 474, 486 (1935). 

Numerous other jurisdictions have invalidated t o r t  reform 

legislation that limits the juryls ability to determine damages 
. .  in a given case. In Fan sas MalDra ctice victims Coalition V. 

W, 757 P.2d 251 (Kan. 1988), the Kansas Supreme Court s truck  

11 
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down the state's noneconomic damages cap as violative of the 

Kansas constitution's right to trial by jury. A f t e r  determining 

that the jury's role in determining damages was constitutionally 

protected, the court stated: "It would be illogical for this 

court to find that a jury, empaneled because monetary damages are 

sought, could not then fully determine the amount of damages 

suffered." 757 P.2d at 258. Similarly, the courts of Alabama, 

Texas, and Washington held that damages caps violated their 

respective constitutional provisions guaranteeing the right to 

trial by jury. It is highly persuasive that the operative 

language of the right to jury trial provisions in those states' 

constitutions is nearly identical to Florida's. Se e. Clark v. 

Container C o r n .  of America, Westlaw No. 1991 WL 189464 (Ala. 

sept .  27, 1991), (Alabama: "The right of trial by jury shall 

remain inviolate. 'I) ; Kansas mt>ract ice Victims Coalition v. 

Bell, supra . (Kansas: "The right to trial shall be inviolate"); 
bucas v. United States, supra., ( Texas: "The right of trial by 

jury shall remain inviolate"); and Sofie v. Fibreboard Corn. I 

(Washington: "The right of trial by jury shall remain 

inviolaten).6 These well-reasoned opinions support the trial 

court's conclusion in Fcharte that Florida's statutory scheme 

infringes on plaintiffs' right to trial by jury. 

While the legislature may abolish legal claims or create new 

or limited statutory claims, amicus argues that that power does 

826 (6th '#'Inviolaten1 is defined in B l a c k - s w  I Dictionam 
ed. 1990) as "intact; not violated; free from substantial 
impairment. '' 

12 



I .  

1 '  

* %  
not include the subsidiary power to arbitrarily limit the j u r y l s  

power to award damages. If a jury's determination of the facts is 

reasonably based an the evidence presented, the right to a jury 

trial has little meaning when that determination can be 

disregarded simply because the legislature has determined that 

juries tend to award arbitrary and excessive damages. The 

legislature's distrust for  the jury system---the belief that the 

judicial system must be protected from the whims of juries--- 

cannot be validated by this Court if the jury's constitutionally 

mandated role as a fundamental safeguard of justice is to be 

protected. Note, Constitutional Ch allenses to Cax, s on Tort 

parnacres : Is Tort Reform the Drason S l w  or is it the Dr ason? , 
42 Maine L. Rev. 219, 243 (1990) 

C. There is No Overpowering Publio Necessity or Compelling 

State Interest for the Noneconomic Damage8 Caps. 

As was discussed above, the right of access to the courts 

and the right of jury trial are fundamental rights in Florida. 

Under both Florida and federal law, a statute that infringes on a 

fundamental right is subject to strict scrutiny and will only be 

upheld if it is the least restrictive means necessary to achieve 

a "compelling state interest." Punn v.21 urnstein, 404 U.S. 330, 

343 

So. 2d 249, 251 (Fla. 1987). Absent any presumption of 

constitutionality, the Florida arbitration scheme with 

(1972) ; Pal m Harbor Saecial F ire Control p ist. v. Kelly , 516 

noneconomic damages caps comes to this Court with "the very heavy 
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burden of justification" required of statutes that touch upon 

fundamental rights. Lovins v. Virsinia, 388 U.S. 1, 9 (1967). As 

amicus will show below, the arbitration scheme with noneconomic 

damages caps fails dismally in this regard. 

1. The mediaal malpractice crisis does not aonstitute an 

overpowering public necessity. 

Under the Florida Supreme Court's holding in Overland 

Construct ion Co. v. Sinnons, 369 So. 2d 572 (Fla. 1979), 

proponents of legislation abrogating a preexisting constitutional 

right must show an overpowering public necessity far ''this 

prohibitom nro visioq , and an absence of less onerous 
alternatives." 369 So. 2d at 574. This requirement was reiterated 

by the court in Smith. when it rejected an absolute noneconomic 

damages cap. ( It. . . one can only speculate how the legislative 
scheme will benefit the tort victirn.I' 507 So. 2d at 1089.) 

Relying on the Smith courtls analysis, the Third District Court 

held that defendant had failed to demonstrate an overpowering 

public necessity for the imposition of noneconomic damages caps 

only on the recoveries of the most seriously injured victims of 

medical malpractice. 

Defendant claims that the "overpowering public necessityn 

that supports this legislation is found in the preamble to the 

statutes. There, the legislature found, inter a1 ia, that the 

excessive and injurious cost of medical liability insurance 

premiums had caused a crisis in Florida's medical liability 
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insurance industry endangering a potential defendant's ability to 

purchase malpractice insurance and a potential claimant's ability 

to collect damages for losses. In spite of similar legislative 

findings supporting the cap in mith, the Florida Supreme Court 

determined that a medical malpractice crisis did not amount to a 

compelling public necessity. 507 So. 28 at 1089. Other courts I 

have similarly rejected the notion that a medical malpractice 

crisis is sufficient public necessity to support the imposition 

of damages caps. The Supreme Court of Arizona's statements on 

this issue aptly apply in Florida: 

[Tlhe state has neither a compelling nor 
legitimate interest in providing economic 
relief to one segment of society by depriving 
those who have been wronged of access to, and 
remedy by, the judicial system. If such a 
hypothesis were once approved, any 
profession, business or industry experiencing 
difficulty could be made the beneficiary of 
special legislation designed to ameliorate 
its economic adversity by limiting access to 
the courts by those whom they have damaged. 
Under such a system, our constitutional 
guarantees would be gradually eroded . . . 

Fenvon v.Hammer, 688 P.2d 961 (Ark. 1 9 8 4 ) .  

Thus, Florida and other jurisdictions have concluded that 

the medical malpractice insurance crisis is woefully inadequate 

justification for the imposition of noneconomic damages caps. 

Moreover, under the heightened scrutiny required in Florida, the 

legislature must show also that there are no less onerous 

alternatives to limiting the damages of the most severely injured 

victims of medical negligence. Overland C onst. CO. v. s b o n s ,  

supra. at 574. 
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2. There are other less onerous alternatives to alleviate the 

medical malpractice crisis. 

Section 766.201, Florida Statutes (Supp. 1988) provides, in 

part: 

(1) The Legislature makes the following 
findings: 

(d) The high cost of medical 
malpractice claims in the state can be 
substantially alleviated by requiring the  
early determination of the merit of claims, 
by providing for early arbitration of claims, 
thereby reducing delay and attorney's fees, 
and by imposing reasonable limitations on 
damages, while preserving the right of either 
party to have its case heard by a jury. 

. . .  

Clearly, then, the legislature determined that binding 

arbitration and lowering insurer's loss payments by capping 

noneconomic damages would result in lower malpractice insurance 

premiums. Amicus contends that there is a difference between the  

objectives of reducing the number of claims and lowering of 

medical malpractice premiums. As will be discussed in Part 11, 

below, the link between the two objectives was not established by 

the Task Force and cannot be shown to be rationally related based 

on current documented evidence. 

Assuming, Bra uendo, that an arbitration scheme with 

noneconomic damages cap will have a positive effect on reducing 

insurance claims, there are a number of less restrictive means to 

ensure that noneconomic damages awards are not excessive. The 

judicial system has more than adequate safeguards to protect 

against irrational or arbitrary damage awards including 

16 
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remittitur, additur, a grant of a new trial, or appeal procedures 

to overturn j u r y  verdicts. Legislatively mandated damages caps 

reject all of these judicial controls in favor of across-the- 

board solutions, The only drawback to these alternatives from the 

legislaturels point of view is that these less burdensome 

alternatives, rather than resulting in wholesale reductions in 

damages awards, ensure that noneconomic damages awards are fair. 

Despite the lofty goals of the preamble to this legislation 

declaring the "desire to provide a rational basis f o r  determining 

damages for noneconomic and recognition that !I. . . 
noneconomic losses should be fairly compensated,11 the caps are 

totally arbitrary limitations, bearing no relationship to the 

injuries sustained by plaintiffs. See Preamble to Chapter 88-1 

(Special "E8* Session)(amended and reenacted Ch. 88-277, Laws of 

Florida) 

As the Third District Court noted, the legislature did not 

expressly find that no less onerous alternative method existed 

for meeting the purported public necessity. In fact, the Task 

Force considered several alternatives before concluding that the 

noneconomic damages cap would reduce malpractice claims. These 

alternatives included mandating proof of gross negligence in some 

situations, providing more specific jury instructions on damages, 

limiting or abolishing punitive damages, and changing the 

collateral source offset. 1991 WL 98016 at 5 n.24; Medical 

Malpractice Reform Alternatives, Oct. 2, 1987 at 5. The Third 

District was unconvinced that the legislature had met the 

17 



specific Kluaer requirement: that the noneconomic damages cap be 

the only alternative available to remedy the overpowering public 

necessity. 1991 WL 98016 at 4. 

Thus, given the absence of a sufficient compelling state 

interest or overpowering public necessity and the fact that there 

were other reasonable alternatives available to combat the 

claimed arbitrary nature of noneconomic damages, Amicus argues 

that this Court must find these statutes unconstitutional under 

the strict scrutiny and Sm ith/Kluw tests. However, should this 

Court conclude otherwise, amicus argues that these statutes do 

not pass constitutional muster even under the most minimal 

standard of scrutiny, the traditional rational basis test. 

BASIS TE6T AB ENUNCIATED BY TEE U.B.  SUPREME COURT 

Under the traditional rational basis test, legislation that 

distinctions that are "purely arbitrary and totally unrelated to 

any state interest." vildibill v. Joh nson, 492 So. zd 1047, 1050 

(Fla. 1986). See also, De Avala V. Florida F a m  Bure au Casualtv 

Jnsur. C 0 . .  543 So. 2d 204 (Fla. 1989). The Supreme Court of 

st Florida recently stated in Palm Harb or special F ire Control Di 

V. K ellev , supra., that: 

It is well settled under federal and Florida 
law that all similarly situated persons are 
equal before the law. (citations omitted). 
Moreover, without exception, all statutory 
classifications that treat one person or 
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group differently than others must appear to 
be based at minimum on a rational distinction 
having a jus t  and reasonable relation to a 
legitimate state objective. 

516 So. 2d at 251. 

The U.S. Supreme Court has made it very clear that in 

applying the rational basis test courts should determine whether 

the challenged legislation will advance its stated purpose under 

the actual circumstances in which it must operate. The Courtls 

recent decision in Citv of Cleburne v. Cleburne JI  ivinq Cent er # 

Inc., 473 U.S. 432 (1985) is an excellent indication of the 

Court's willingness to give greater scrutiny to legislative 

classifications that adversely affect important rights, such as 

those at issue here. 

In Cleburne, the legislation at issue was a special zoning 

requirement that effectively barred a home for the mentally 

handicapped from a residential location. In assessing whether the 

ordinance met the rational basis test, the Court reviewed the 

record to determine whether the legislaturels policy decisions 

were supported by a firm factual foundation, evaluated the 

propriety of burdening the particular class, and considered the 

relationship between legislative means and objectives. Although 

the zoning restriction would have furthered the municipality's 

justification under some conceivable set of facts ,  the Court 

examined the actual circumstances in which the regulation was 

intended to operate and found that there was no rational basis to 

believe the restriction would seme its stated purpose. & at 

19 



* 'I 

449-50. Under the Supreme Court's definition in Cleburne, the 

term llrationalll requires that an impartial lawmaker could 

logically believe that a classification would serve a legitimate 

public purpose that "transcends the harm to the members of the 

disadvantaged class.I1 473 U.S. at 451-52 (Stevens and Burger, 

J.J., concurring). 

A. The Statutes A r e  N o t  Rationally Related To a Legitimate 

State Objective. 

1. The statutory scheme is not rationally related to the 

objective of reduaing insurance premiums. 

The legislaturels stated objective in enacting Chapter 88-1, 

Laws of Florida (Special I1EW1 Session) was to ultimately lower 

medical malpractice premiums through encouraging arbitration with 

noneconomic damages caps, thereby ensuring the continued 

availability of malpractice insurance for physicians and 

protecting injured victims from potential nonrecovery of losses. 

According to the preamble, the legislature found that, IIThe 

primary cause of increased medical malpractice liability 

insurance premiums has been the substantial increase in loss  

payments to claimants caused by tremendous increases in the 

amounts of paid claims.v17 

7Significantly, the Task Force also found several other 
factors contributed to the high cost of insurance premiums i . e . ,  
the insurance industry practice of setting premium rates by 
dividing Florida physicians into V i s k l l  classifications 
determined by specialty and geographic location contributed to 
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Primary to a traditional rational basis analysis then is 

whether the cap on noneconomic damages will have the intended 

effect of reducing medical malpractice premiums. Reviewing the 

statutory scheme at issue here under a Cleburn e analysis, it is 

evident that there was no firm basis  for the Florida legislature 

to logically believe that the arbitration procedure with 

noneconomic damages cap would lower medical malpractice premiums. 

The legislature essentially incorporated the Task Forcels factual 

findings to support enactment of these statutes. These findings 

were based on the Task Force Report that stated the Ithigh-end 

awards are a substantial cause of the increase in paid losses.11 

Academic Task Force Report on Medical Malpractice 

Recommendations, Nov. 6, 1987 at 26. As was pointed out by the 

Third District Court, the Task Force never differentiated between 

economic and noneconomic damages awards. 

Nor did the Task Force determine that the potential lowering 

of the frequency or amount of claims would result in lower 

insurance premiums. In fact, the Task Force expressed grave 

doubts as to the efficacy of noneconomic damages caps in reducing 

medical malpractice premiums. It concluded that it could not 

the affordability problem experienced by some high-risk 
specialties. T. Tedcastle and M. Dewar, Medical Malpractice: New 
Treatment for an Old Illness, 16 Fla. St. U. L. Rev. 535, 548 
(Fall 1988). The Task Force also found a clustering of a large 
percentage of the paid claims among a relatively small group of 
physicians (about 4% of the physicians in Florida had two or more 
paid claims that accounted for over 42% of the total paid out in 
medical malpractice indemnity payments between 1975 and 1986). 
Therefore, as the Task Force suggested, one alternative that 
would favorably impact malpractice premiums would be to have 
greater professional regulation. 16 Fla. St. U. L. Rev. at 552. 
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predict the effect of a damages cap on the cost of medical 

insurance premiums. Based on hypothetical calculations, the Task 

Force estimated that restricting the recovery of the most 

seriously injured victims of medical negligence would only result 

in a savings of somewhere between 2.4% to 11% in loss payments. 

Academic Task Force Medical Malpractice Final Recommendations, 

Mar. 1, 1988 at 62. 

N o r  was there any other positive indication before the 

legislature that a cap on noneconomic damages would reduce 

premiums. To the contrary, from experience with the tort reform 

measures in 1986 (which included an absolute cap of $450,000 on 

noneconomic damages) the legislature should have been aware that 

this limitation on damages would have virtually no effect on the 

insurance industry rates. Aetna Life and Casualty Co., one of the 

nationls leading commercial liability insurers and a leader in 

the industry's nationwide " t o r t  reform@@ effort, unequivocally 

stated in 1987 that the $450,000 noneconomic damages cap would 

have no effect on insurance rates in Florida. A f t e r  enactment of 

the 1986 t o r t  reform act, Aetna filed for a 17.2% rate increase. 

St. Paul F i r e  and Marine Insurance Company similarly concluded 

that a noneconomic cap of $450,000 would produce little or no 

savings, finding that out of 313 closed claims it analyzed four 

would have been affected by tort reform for a total of about 1% 

in savings. National Insurance Consumer Organization ( N I C O ) ,  

"'Tort R e f o r m '  A Fraud, Insurers Admit'' (Oct. 20, 1986) (a press 

release which includes an Addendum prepared by St. Paul Fire and 
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Marine Insurance Company concluding that the noneconomic damages 

cap of $450,000 would produce little or no savings and an 

analysis by Aetna Casualty and Surety Company to support their 

request for  a premium increase, which indicated no reduction of 

cost due to Floridals noneconomic damages cap). See also, Young, 

IlNo Florida Savings Seen From Tort Law Reform,ll J. of Com., Oct. 

21, 1986 at IA, col. 1 and Hunter & Angoff, ltTort-Reforna 

Legislation . . . Ought to Reduce Premiums,ll Wall St. J., Feb. 

11, 1987 at 26 col. 3-4 [for the convenience of the court the 

above-cited NICO report and newspaper articles appear in the 

Appendix at the back of this brief]. In fact, shortly after 

enactment of the 1986 act St. Paul and CIGNA, another major 

malpractice insurer, discontinued coverage, citing refusal of 

state regulatory authorities to grant sufficient increases in 

premium rates. Comment, Shatter Some Mvths on the In- 

Liabilitv C risis: A Comment on the Article bv Clarke-. Warr en- 

Boulton, Smith and S irnon, 5 Yale J. of Reg. 417, 429 n.13 (1988). 

The logical conclusion from the Florida experience of 1986-87 was 

that insurance companies would not voluntarily curtail the cost 

of insurance on the basis of a noneconomic damages cap. 

This experience is replicated in many jurisdictions that 

enacted tort reforms between 1980 and 1986.8 A 1987 United 

For example, in 1986, Colorado capped noneconomic damages, 
limited punitive damages, eliminated joint and several liability, 
and eliminated the collateral source rule. Soon after, Hartford 
Insurance Company announced that beginning in 1987 it would no 
longer write medical malpractice insurance in Colorado. J. 
Angoff, Jnsu rance v. commtition: t&y t he McCarran-Ferauson Ac t 
Raises Pr ices and Profits in the Proaertv Ca sualtv Insur ance 
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States General Accounting Office study of six states with tort 

reform legislation concluded that physicians' malpractice 

insurance costs had substantially bcreased between 1980 and 

1986. Even after the California Supreme Court in Fein v. 

Permanent@ Medical G r o w ,  695 P.2d 665 (Cal. 1985), held its 

$250,000 noneconomic damages cap constitutional, insurance 

premiums continued to increase in 1985 and 1986 by 66% and 71%, 

respectively. P. Zwier, D. Piermattei, mo Knows B est  About 

Damases: A Case f o r  Courts' Riqhts, 93 Dick. L. Rev. 689, 708 

(Summ, 1989). 

A f t e r  Cleburne, it is evident that a statute cannot be 

constitutionally upheld llsimply because there is a speculative 

benefit to the public . . . I 1 .  473 U.S. at 451-52. Without 

evidence that could lead the legislature to logically conclude 

that the arbitration procedure with noneconomic damages caps 

would actually aid in the stabilization or lowering of insurance 

premiums, amicus argues that the legislatively assumed link 

between noneconomic damages caps and alleviating the health care 

crisis is wholly irrational. As the court in Luc us v. U.S. 

stated: 

In the context of persons catastrophically 

Jndustrv, 5 Yale J. on Reg. 397, 399 (1988). 
In West Virginia, the legislature passed a medical tort 

reform statute in March 1986, which capped damages. In May, St. 
Paul Fire and Marine notified all West Virginia physicians that  
their insurance would be cancelled. The company claimed that the 
new lawla insurance provisions were too onerous and the tort 
reform provisions too weak. In a special session, the legislature 
weakened the insurance provisions and strengthened tort reform. 5 
Yale J. on Reg. at 399 n.12. 
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injured by medical negligence, we believe it 
is unreasonable and arb- to limit their 
recovery in a speculative experiment to 
determine whether liability insurance rates 
will decrease. 

757 S.W.2d 687, 691 (emphasis added). 

Weighing the uncertain impact bf noneconomic damages caps on 

insurance premiums against the onerous burden on a severely 

injured victim of malpractice there is clearly no compelling 

justification to support the cap. More than legislative hope and 

a prayer should support measures that drastically restrict the 

rights of injured citizens to full compensation from those that 

have caused their injuries. 

2. Ther8 i 8  no rational baai8 to  b8li.V. that the statutory 

scheme will ensure the availability of insuranae or that 

injured victims will recover their loasea. 

The preamble to Chapt. 88-1, provides, in part, 

WHEREAS, it is the sense of the Legislature 
that if the present crisis is not abated, 
many persons who are subject to civil actions 
will be unable to purchase liability 
insurance, and many injured persons will 
therefore be unable to recover damages for 
either their economic losses or their 
noneconomic losses . . .. 

From this statement, it is obvious that the legislature intended 

the statutes to combat both the unavailability of medical 

malpractice insurance and the possibility that injured victims 

would be unable to recover from uninsured physicians. These, 

however, are illusory objectives since the problem of 

25 



1 .  

8 '  

a .  

unavailability was never found by the Task Force and the statute 

does nothing to guarantee victims of medical, malpractice recovery 

fo r  their injuries. 

In its recommendations to the legislature, the Task Force 

stated that although malpractice insurance was I'approaching 

unaffordabilityfil, it has always been available from some source. 

The Task Force concluded that there was no genuine availability 

problem. Academic Task Force's Medical Malpractice 

Recommendations, Nov. 6, 1987 at 39. The legislature made no 

independent findings of fact  but constructed its premises on the 

Task Force findings. In this instance, the legislative objective 

was formed without a Task Force finding and without any 

reasonable support in fact. 

Nor do the statutes reasonably accomplish the objective of 

ensuring the availability of recovery f o r  victims of medical 

malpractice. The Third District Court pointed out the flaw in 

this argument: because insurance coverage is not mandated by the 

statutory scheme, defendant's immunity from liability for 

noneconomic damages in excess of the cap is not dependent on 

insurance coverage and claimant is not assured recovery of its 

allowable losses. 

The legislature also found that the incentive for 

arbitration, which results in a noneconomic damages cap, series 

the goal of reducing the high cost of litigation, an element in 

the rising cost of in insurance premiums. Once again, the Third 

District Court deflated this objective by observing that the high 
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cost of litigation, Itendemic in all litigation, is not 

sufficiently compelling to warrant a cap on.damages.lw 1991 WL 

98016 at 5 n.23. t n s ,  c v  369 

So. 2d 572 (Fla, 1979). The court also noted that the arbitration 

scheme offers no particular benefit in reducing litigation 

expenses since defendants have always had the option to settle 

meritorious claims. 

Clearly, then, what Florida legislator could logically 

believe that the statutory scheme would serve a legitimate public 

purpose that transcends the harm done to the most severely 

injured medical malpractice victims? The Ohio . Supreme Court 

recently agreed that: . . .[I]t is irrational and arbitrary to 
impose the cost of the intended benefit to the general public 

solely upon a class consisting of those most severely injured by 

medical malpractice." Morris v. Sa VOY, 576 N.E.2d at 691. All 

logic leads one to the inevitable conclusion: that the Florida 

statutes at issue here are llunreasonablell and I1arbitraryV1 and, 

for this reason, must be found to violate state and federal 

guarantees of equal protection. 

111. TEE STATUTES VIOLATE PWINTIFFS' RIGHT TO DUE PROCESS UNDER 

TEE STATE AND FEDERAL CONSTITUTIONS 

Under Florida law, the test to be used in determining 

whether an act is violative of due process is essentially the 

same as that for determining a violation of equal protection: 

whether the statute bears a reasonable relationship to a 
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permissible legislative objective and is not discriminatory, 

arbitrary, or oppressive. Laskv v. State Fam Insur. Co., 296 So. 

2d 9, 15 (Fla. 1974). As amicus discussed in Part 11, above, the 

statues as issue are not rationally related to a permissible 

legislative objective. Moreover, the trial court in Echarte held 

entirely arbitrary line between recovery and nonrecovery of 

noneconomic damages. Amicus fully agrees that these statutes 

violate due process requirements of both the state and federal 

constitutions. 

Distinctions. 
The Florida Supreme Court found the arbitrarv nature of the 

noneconomic damages cap in Smith to be particularly offensive to 

the principles of due process. The Florida Supreme Court in Smith 

stated: 
if the legislature may constitutionally cap 
recovery at $450,000, there is no discernible 
reason why it could not cap the recovery at 
some other figure, perhaps $50,000, or 
$1,000, or even $1. 

507 So.2d at 1089. The supreme court's observations on the  

the defendant perceives his or her degree of culpability than on 

the victim's actual injuries. 

If the legislature targeted noneconomic damages because 

they are arbitrary, it stands to reason that substituting a 
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inflexible damages cap that bears no relationship to the facts of 

a case would be even more objectionable and unfair. Clearly, the 

jury as a reflection of community values and standards can better 

assess the particular facts of a case after consideration of all 

relevant evidence than can a legislative body setting arbitrary 

limits of recovery. Sofie v. F ibreboard C o r ~  ., supra., at 716-17. 
The statutes make arbitrary distinctions by preserving the 

right to full noneconomic damages to those whose injuries at the 

hands of negligent health care providers are moderate and 

requiring those who are severely injured to give back all of the 

jury's award of proven damages in excess of the cap. Perversely, 

the more severe, painful, and permanent the injury, the greater 

the rebate to the tortfeasor. This discriminatory treatment of 

medical malpractice victims was wholly unacceptable to the 

Supreme Court of New Hampshire and motivated that court's 

rejection of the New Hampshire statutory damages cap. The cour t  

there stated that it was 

. . . simply unfair and unreasonable to 
impose the burden of supporting the medical 
care industry solely upon those persons who 
are most severely injured and therefore most 
in need of compensation. 

Carson v. M aurer, 424 A.2d 825, 837 (N.H. 1 9 8 0 ) . 9  

'A multitude of factors have been shown to have some effect 
on insurance premium rates. In fact, a recently conducted study 
showed an unexpectedly strong positive correlation between the 
percentage of elderly (over 65 years) in a given state and the 
cost of medical malpractice insurance premiums. That the Florida 
legislature chose to experiment with the rights of one group of 
citizens, the m o s t  seriously injured victims, is an arbitrary 
decision. This classification should merit no greater legitimacy 
than had the legislature chosen to curtain only the rights of the 
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B. The Statutes Provide No Quid Pro Quo. 

It is unresolved whether and to what extent the federal due 

process clause requires a legislatively enacted compensation 

scheme to be a m i d  t x o  QUO fo r  the common law or state law 

remedy it replaces. i a  En v i r o n w  

Studv G r o w  , 438 U.S. 59, 92-94 (1978). Regardless of how this 

issue is ultimately resolved by the U.S. Supreme Court, the 

Florida Supreme Court is free to require a reasonable m i d  Dro 

Quo and in fact did so in Kluger and Smith. The first of 

the Kluser/Smith test requires that before the legislature may 

abrogate a preexisting common law right it must provide a 

reasonable alternative remedy or commensurate benefit. It should 

be emphasized that under Smith, the legislature must provide an 

alternative remedy or benefit to the victims affected by the caps 

and not to society as a whole. 507 So.2d at 1089. Moreover, this 

quid pro quo must be commensurate with the rights denied. 

One arguable advantage of this arbitration scheme is that a 

plaintiff gains an admission of liability from a defendant. 

However, as the Third District Court pointed out, little benefit 

is conferred by defendant's admission of liability since the 

claimant must demonstrate reasonable grounds to initiate medical 

negligence litigation in the first instance and defendant, 

although admitting liability, retains causation defenses. 1991 WL 

elderly to recovery. Zuckerman, Bovbjerg, Sloan, E f f  ects of Tort 
Reforms and other Fact ors on Medical Malpractice Insurance 
p r e m m  , 27 Inquiry 167 (Sum. 1990). 
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98016 at 3, §766.203(2), F1. Stat. (Supp. 1988). The Third 

District Court determined and Amicus agrees that the statutes at 

issue here provide no reasonable trade off to a seriously injured 

medical malpractice victim for loss of noneconomic damages in 

excess of the cap. 1991 WL 98016 at 3. This court has emphasized 

in upholding other legislative schemes that deny pre-existing 

rights, such as workers' compensation and no-fault automobile 

insurance statutes, that the m i d  T)ro QUO must be specific, 

substantial and must provide adequate, sufficient, even 

preferable benefits. See, Kluqer v. White, sumra.: Laskv v. State 

Farm Insur. Co., 296 So. 2d 9 (Fla. 1974). Here, as pointed out 

persuasively by plaintiffs and amicus Florida Academy of Trial 

Lawyers in their briefs, there are no substantial benefits 

provided to plaintiffs in exchange for giving up their rights to 

noneconomic damages in excess of the caps. One has to ask: What 

plaintiff would logically give up the possibility of full 

noneconomic damages for an admission of liability from an clearly 

liable defendant? What severely injured plaintiff would 

reasonably trade the right to full noneconomic recovery f o r  a 

potential reduction in generalized health care costs? Unlike no- 

fault automobile and workers' compensation statutes where a 

similar assessment of benefits generally illicits a positive 

response, this legislatively compelled arbitration procedure 

offers no such compensating benefits to those whose rights are 

being compromised. In fact ,  as the Third District Court 

determined from Smith, the only real benefit of the statutes--- 
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the damages cap---inures to the defendant. 1991 WL 98016 at 3 ,  

citing Smith, 507 So. 2d at 1088. Therefore,.the statutory scheme 

fails to provide the mid pro auo required by the Kluser/Fmith 

test and violates state and federal due process requirements. 

CONCLUSION 

Based on the foregoing, amicus respectfully submits that  

the Third District Court of Appeal did not err in declaring § §  

766.207 and 766.209, Fla. Stat. (1988 Supp.) unconstitutional. 

Cheryl Flax-Davidson 
Fla.  Bar No. 592943 
Attorney for Amicus 
Association of Trial 

Lawyers of America 

October 30, 1991 
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