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DENTIT INTEREST OF U8 CUR

The Association of Trial Lawyers of America ("ATLA"{
respectfully submits this Brief of Amicus Curiae in suppoft of
Appellees in this case. All parties have consented to the filing
of this brief.

ATLA is a voluntary bar association whose 65,000 members
primarily represent injured plaintiffs in personal injury suits,
including medical malpractice actions. The victims of tortious
misconduct cannot be identified in advance. There is a strong
temptation for legislators to grant special benefits to powerful
interests at the expense of future plaintiffs who have no voice
to raise in protest. ATLA has sought to serve as that voice.

Judicial deference to legislative judgments is necessarily
broad. But it is not unbounded. The state and federal
constitutions limit the authority of legislatures to trade away
the rights of powerless minorities. When legislatures violate
those boundaries, it is the responsibility of the courts to
declare those acts invalid.

For these reasons, ATLA has participated as amicus curiae in
cases challenging the constitutionality of legislative caps on

damages in tort actions. ATLA does so again in this case.

S8TATEME H 8E FACT
ATLA, as amicus curiae, adopts the statement of the case and

facts set forth by Appellees, the Echartes, in their brief.




LEGISLATIVE BACKGROUND AND PROCEDURAL HISTORY

In 1986 the Academic Task Force for Review of Insurance and
Tort Systems was created by legislative mandate to study‘the
nature and potential causes of the medical malpractice insurance
crisis in Florida. The Task Force found that the cost of medical
malpractice insurance rose substantially between 1983 and 1986
and that the increased amount of malpractice claims paid by
insurers during that period contributed, in part, to the rising
cost of malpractice insurance. Based on this conclusion, the
legislature enacted certain reforms of the civil justice system
specifically relating to medical malpractice claims. Two of these
statutory provisions, Fla. Stat. (Supp. 1988) §§ 766.207 and
766.209, are the subject of this controversy.

Section 766.207 creates what is referred to by the
legislature as a "voluntary binding arbitration procedure". In
practical terms, there is little that is voluntary about the
procedure from the perspective of a seriously injured malpractice
victim. Section 766.207 gives injured claimants the option to
have their noneconomic damages capped either through arbitration
or if they reject arbitration, at trial.' Given this Hobson's

choice, it is not surprising that the trial court in Echarte held

'section 766.202(7), Fla. Stat. (Supp. 1988), defines
noneconomic damages as "nonfinancial losses which would not have
occurred but for the injury giving rise to the cause of action,
including pain and suffering, inconvenience, physical impairment,
mental anguish, disfigurement, loss of capacity for enjoyment of
life, and other nonfinancial losses."
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these statutes unconstitutional on a multitude of grounds.?

The District Court of Appeal, Third District, affirmed,
concluding that the statutes directly abrogated the Echartes'
right of access to courts for redress of tortious injury; Because
the Third District found the statutes invalid under Article 1,
§21 of the Florida constitution, it did not consider other

constitutional infirmities. Universjty of Miami v. Echarte,
Westlaw No. 1991 WL 98016 at 1.

SUMMARY OF ARGUMENT
The Limitation on Noneconomic Damages Violates Equal Protection
and Due Process Guarantees Under the Florida and U.S.
Constitution.

Whether legislative limitations on damages are
constitutional has become an issue of significant concern across
the country. As appellant correctly framed the issue in its
brief, these type of cases concern the relationship between the
legislative and judicial branches of state government and the
role of the court in determining whether a legislative act is
constitutional. Where the legislature usurps the power of the
judiciary to determine the extent of damages, as in this case,

amicus contends that the Court is obligated to review the

2These constitutional infirmities include violations of (1)
right to access to courts (Art. 1 §21 of the Florida
Constitution), (2) right to jury trial (Art. 1 §22 of the Florida
Constitution), (3) substantive and procedural due process rights
under both state and federal constitutions, (4) state and federal
equal protection guarantees, and (5) the separation of powers
provision (Art. II, §3 of the Florida Constitution).
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legislation under its most elevated form of scrutiny. It is the
role of the courts to balance individual liberties against state~-
made law in order to give each citizen their "due" under‘the law.
A majority of courts of last resort that have considered fhis
balance test have refused to allow such intrusion on the judicial
role of settling controversies. Many of these courts have found
limitations on damages to be unconstitutional on the same grounds
that supported the trial court and Third District's decisions

here. See, Moore v. Mobile Infirmary Assoc., Westlaw No. 1991 WL

190574 (Ala. Sept. 27, 1991) (right to jury trial):; Smith v.
Department of Insurance, 507 So. 2d 1080 (Fla. 1987) (right to
jury trial, right of access to courts); Wright v. Central DuPage
Hosp., 347 N.E.2d 736 (Ill. 1976) (special privileges); Kansas
Malpractice Victims Coalition v. Bell, 757 P.2d 251 (Kan. 1988)
(right to jury trial, right to remedy):; Carson _v. Maurer, 424

A.2d 825 (N.H. 1978) (equal protection); Brannigan v. Usitalo,
587 A.2d 1232 (N.H. 1991) (equal protection); Arneson v. Olson,

270 N.W.2d 125 (N.D.) (equal protection); Morris v. Savoy, 576
N.E.2d 765 (Ohio, 1991) (due process); Reynolds v. Porter, 760
P.2d 816 (Okla. 1988) (equal protection); Lucas v. U.S., 757
S§.W.2d 686 (Tex. 1988) (open courts guarantee); Sofie v.

Fibreboard Corp., 771 P.2d 711 (Wash. 1989) (right to jury

trial).?

3 By far a minority of state courts have upheld damages

caps. See, Fein v. Permanent Medical Group, 695 P.2d 665 (Cal.
1985) ; Johnson v. St. Vincent Hosp., 404 N.E.2d 585 (Ind. 1980):

Samsel v, Wheeler, 789 P.2d 541 (Kan. 1990), and Etheridge v.
Medical Center Hosp., 376 S.E.2d 525 (Va. 1989).

4




Amicus argues that the statutes at issue not only infringe
on fundamental rights guaranteed by the Florida Constitution, but
in doing so also violate equal protection and due process
requirements of the Florida and federal constitutions. Amicus
will show that the legislature has enacted these statutes without
a sufficient compelling state interest and that this arbitration
scheme is not the least restrictive means of fostering affordable
medical malpractice insurance. Although this legislation merits
strict judicial scrutiny, Amicus submits that the classifications
at issue are not rationally related to legitimate legislative
aims and therefore do not satisfy even the most minimal equal

protection and due process requirements.

ARGUMENT

I. THE NONECONOMIC DAMAGES CAPS VIOLATE EQUAL PROTECTION

While Amicus believes §§ 766.207 and 766.209 directly
violate plaintiffs' rights under Art. 1 §21 (the right of access
to courts) and Art. 1 §22 (the right to trial by jury) of the
state constitution, amicus notes that the Florida trial court
found significant equal protection problems with these statutes
as well. By allowing full recovery for those less severely
injured medical malpractice victims and prohibiting full recovery
for those most gravely injured, §§ 766.207 and 766.209 are prima
facie discriminatory.

Statutes are generally clothed in the presumption of

constitutionality, and the courts accord great deference to the




factual findings that support them.4 This presumption of
constitutionality does not hold true, however, where the laws
operate to the disadvantage of a suspect class or interfe;e with
the exercise of fundamental rights and liberties explicitly or
implicitly protected by the state or federal constitution. In
this regard the U.S. Supreme Court stated in San Antonio Indep.
School Dist. v. Rodriguez, 411 U.S. 1 (1973), that an equal
protection analysis may be used to invalidate statutes "touching
upon" or which have "deprived," "infringed,", or "interfered"
with a fundamental right. 411 U.S. at 38. A brief review of state
law unequivocally shows that access to courts and the right to
jury trial are considered fundamental in Florida. These statutes
must, therefore, withstand the highest standard of judicial

scrutiny in order to be constitutional.

‘one legal scholar has argued persuasively that judicial
deference to legislation is only appropriate in areas in which
the legislature has expertise or can obtain expertise. However,
where, as here, the challenged legislation involves an area of
judicial expertise, the determination of damages, there is no
reason that undue deference should be accorded. P. Zwier and D.
Peirmattei, Who Knows Best About Damages: A Case For Courts'
Rights, 93 Dick. L. Rev. 689 (Summ. 1989).
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A. The sStatutory Scheme Violates Plaintiffs' Right of
Access to Courts.

Article 1, §21 of the Florida Constitution provides_that
"[t]he courts shall be open to every person for redress df any
injury, and justice shall be administered without sale, denial,
or delay."

In Kluger v. White, 281 So. 2d 1 (Fla. 1973), the Supreme
Court of Florida declared that the right of access to courts for
redress of tortious injuries cannot be restricted unless one of
two conditions is met: (1) providing a reasonable alternative
remedy or commensurate benefit or (2) a legislative showing of
overpowering public necessity for the abolishment of the right
and no reasonable alternative method of meeting such public
necessity. 281 So. 2d at 4. Fourteen years later the court
reemphasized in Smith v. Department of Insurance, 507 So. 2d 1080
(Fla. 1987), that the right of access to courts is "a
constitutional right which may not be restricted simply because
the legislature deems it rational to do so." 507 So. 2d at 1088-
89. In Kluger and Smith this Court clearly announced that any
legislation that touches on the right of access to courts must
pass this heightened scrutiny test. Other jurisdictions have
similarly recognized the need to scrutinize carefully legislation

that impinges on this important substantive right. Lucas v. U.S.,

757 S.W.2d. 687 (Tex. 1988); Kansas Malpractice Victims Coalition
v, Bell, 757 P.2d 251 (Kan. 1988);_Sofie v. Fibreboard Corp., 771

P.2d 711 (Wash. 1989).




Section 766.207 specifically provides for voluntary binding
arbitration of medical negligence claims. Although the
legislature states that the arbitration procedure is voluptary,
the practical effect of § 766.207 is that the defendant rétains
the real choice in determining whether plaintiffs will jin fact
have access to the courts and the incentives provided to victims
of medical negligence to arbitrate are empty of any tangible
benefits. Additionally, under § 766.209, plaintiffs are penalized
by a noneconomic damages cap of $350,000 for seeking to go to
court in lieu of the "voluntary" arbitration.

The Third District Court was simply not persuaded that this
so-~called voluntary arbitration preserved the parties' right of
access to the courts. Rather, the court found that the statute
directly abrogated Art. 1 § 21 and failed to meet the strenuous
Kluger/Smith test. 1991 WL 98016 at 4. Clearly on point, Smith
involved a provision of the 1986 Florida Tort Reform and
Insurance Act, which created an absolute cap of $450,000 on
noneconomic damages. The Florida Supreme Court held in Smith that
the legislature had failed to provide a reasonable alternative
for redress of injuries through the courts and, therefore, the
noneconomic damages cap violated claimant's rights under Art. 1 §
21.

Defendant claims the arbitration scheme with noneconomic
damage caps is distinguishable from the absolute cap in Smith.
Amicus flatly rejects this assertion. As the Third District Court

pointed out, where, as here, a defendant decides not to contest




liability and determines that claimant's noneconomic damages will
surely exceed $250,000, it is virtually certain that defendant
will request arbitration to obtain the benefit of the damages
cap. 1991 WL 98016 at 5 n.l17. Obviously, a claimant would choose
to exercise the right to full redress at trial in that
circumstance. Yet, under this legislative scheme the victim is
precluded from full recovery and the negligent physician is
rewarded with the noneconomic damages cap!®

And what of the innocent victim of the negligence, who still
wants to exercise his or her right to go to trial? The victim may
"voluntarily" subject himself or herself to the $350,000 damages
cap penalty in §766.209. For a catastrophically injured victim of
medical negligence the "conditional" noneconomic damages caps of
§§ 766.207 and 766.209 and the absolute noneconomic damages cap
found unconstitutional in Smith are essentially the same--- an
arbitrary restriction on the fundamental right to redress of
tortious injury through the courts. Amicus respectfully refers
this Court to the excellent discussion by plaintiffs and by
amicus Florida Academy of Trial Lawyers, contending that these

statutes violate the Echartes' right of access to courts.

> It has been proposed that the medical malpractice

insurance problem could be solved, not by intricate schemes that
reward the tortfeasors and unfairly limit the victims, but by
identifying those few unskilled doctors and rehabilitating them
or eliminating them from practice. For example, statistics show
that in Florida a small percentage of physicians account for most
of the paid insurance claims. From 1975-1986 4 % of the doctors
in Florida had two or more paid claims and were responsible for
42.2% of the total paid claims for those years. Schmidt, Heckert,

Mercer, Factors Associated With Medical Malpractice: Results From
A Pilot Study, 7 J. Cont. H. Law & Pol. 157, 162 (1991).
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B. The Statutory Scheme Violates the Fundamental Right
to Trial By Jury.

Florida's constitutional guaranty of trial by jury provision
is absolute. Devotion to this principle is reflected in the
language of Art. 1, §22 itself: "The right of trial by jury shall
be secure to all and remain inviolate." This Court gave its
unqualified support to the view that Florida's constitutional
guaranty of trial by jury reflects the "most basic and
fundamental of all our rights" and is "one of the bulwarks of
human liberties". Broward County v. La Rosa, 484 So. 24 1374,
1378 (Fla. 4th DCA 1986), approved, 505 So. 2d 422 (Fla. 1987).
Acknowledging this constitutional imperative, the Florida Supreme
Court in Smith determined that as long as a jury verdict is being
capped, the plaintiff is not "receiving the constitutional
benefit of a jury trial as we have heretofore understood that
right . . ." 507 So. 2d at 1088~89. In spite of defendant's
attempts to differentiate an absolute damages cap from a
"conditional cap" triggered by the arbitration provisions, there
is no evidence to support this conjecture. The Smith court's
prohibition is precise--- the right to jury trial is infringed
"as long as a jury verdict is being capped . . ."

To justify setting a cap on noneconomic damages the Florida
legislature stated in the preamble to Chapter 88-1 (amended and
reenacted Ch. 88-277, Laws of Florida):

WHEREAS, the Legislature finds that there are
certain elements of damages presently

recoverable that have no monetary value,
except on a purely arbitrary basis, while

10




other elements of damage are either easily
measured on a monetary basis or reflect
ultimate monetary loss...

In spite of this disparagement of noneconomic damages by ‘the
legislature, there is no indication that a cap on noneconomic

damages is a benign mechanism for lowering insurance payouts. In

fact, the supreme court specifically cautioned that the right to '
redress for noneconomic injuries was subject to the same

constitutional protections as economic injuries. Smith, supra.,

at 1087. As one court stated, because the determination of
noneconomic damages is uncertain, their assessment is "primarily
and peculiarly within the province of the jury, under proper
instructions . . . (citations omitted)." Sofie v. Fibreboard
corp., 771 P.2d 711, 717 (Wash. 1989).

The U.S. Supreme Court jurisprudence on the seventh
amendment's scope in federal civil trials, while not binding on
the states, provides some insights into the jury's critical role
in awarding noneconomic damages. The U.S. Supreme Court has
declared that "Maintenance of the jury as a fact-finding body is
of such importance and occupies so firm a place in our history
and jurisprudence that any seeming curtailment of the right to a
jury trial should be scrutinized with the utmost care." Dimick v.
Schiedt, 293 U.S. 474, 486 (1935).

Numerous other jurisdictions have invalidated tort reform
legislation that limits the jury's ability to determine damages

in a given case. In Kansas Malpractijce Victims Coaljtjon v.
Bell, 757 P.2d 251 (Kan. 1988), the Kansas Supreme Court struck

11




down the state's noneconomic damages cap as violative of the
Kansas constitution's right to trial by jury. After determining
that the jury's role in determining damages was constitupionally
protected, the court stated: "It would be illogical for fhis
court to find that a jury, empaneled because monetary damages are
sought, could not then fully determine the amount of damages
suffered." 757 P.2d at 258. Similarly, the courts of Alabama,
Texas, and Washington held that damages caps violated their
respective constitutional provisions guaranteeing the right to
trial by jury. It is highly persuasive that the operative
language of the right to jury trial provisions in those states’
constitutions is nearly identical to Florida's. See, Clark v.
Container Corp. of America, Westlaw No. 1991 WL 189464 (Ala.
Sept. 27, 1991), (Alabama: "The right of trial by jury shall
remain inviolate."); Kansas Malpractice Victims Coalition v,
Bell, supra. (Kansas: "The right to trial shall be inviolate");
Lucas v. United States, supra., ( Texas: "The right of trial by
jury shall remain inviolate"); and Sofie v. Fibreboard Corp.,
supra. (Washington: "The right of trial by jury shall remain
inviolate").® These well-reasoned opinions support the trial
court's conclusion in Echarte that Florida's statutory scheme
infringes on plaintiffs' right to trial by jury.

While the legislature may abolish legal claims or create new

or limited statutory claims, amicus argues that that power does

énInviolate" is defined in Black's Law Dictionary 826 (6th
ed. 1990) as "intact; not violated; free from substantial
impairment."

12
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not include the subsidiary power to arbitrarily limit the jury's
power to award damages. If a jury's determination of the facts is
reasonably based on the evidence presented, the right to a jury
trial has little meaning when that determination can be |
disregarded simply because the legislature has determined that
juries tend to award arbitrary and excessive damages. The
legislature's distrust for the jury system~--the belief that the
judicial system must be protected from the whims of juries---
cannot be validated by this Court if the jury's constitutionally

mandated role as a fundamental safeguard of justice is to be

protected. Note, Co itutiona allenges s on To
Damages: Is Tort Reform the Dragon Slayvor or is it the Dragon?,

42 Maine L. Rev. 219, 243 (1990)

C. There is No Overpowering Public Necessity or Compelling
State Interest for the Noneconomic Damages Caps.

As was discussed above, the right of access to the courts
and the right of jury trial are fundamental rights in Florida.
Under both Florida and federal law, a statute that infringes on a
fundamental right is subject to strict scrutiny and will only be
upheld if it is the least restrictive means necessary to achieve
a "compelling state interest." Dunn v. Blumstein, 404 U.S. 330,
343 (1972); Palm Harbor Special Fire Control Dist. v. Kelly, 516
So. 2d 249, 251 (Fla. 1987). Absent any presumption of
constitutionality, the Florida arbitration scheme with

noneconomic damages caps comes to this Court with "the very heavy
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burden of justification" required of statutes that touch upon

fundamental rights. Loving v. Virginia, 388 U.S. 1, 9 (1967). As
amicus will show below, the arbitration scheme with noneconomic

damages caps fails dismally in this regard.

1. The medical malpractice crisis does not constitute an
overpowering public necessity.

Under the Florida Supreme Court's holding in Overland
Construction Co. v. Sirmons, 369 So. 24 572 (Fla. 1979),
proponents of legislation abrogating a preexisting constitutional
right must show an overpowering public necessity for "this
prohibjtory provision, and an absence of less onerous
alternatives." 369 So. 2d at 574. This requirement was reiterated
by the court in Smith, when it rejected an absolute noneconomic
damages cap. ( ". . . one can only speculate how the legislative
scheme will benefit the tort victim." 507 So. 2d at 1089.)
Relying on the Smith court's analysis, the Third District Court
held that defendant had failed to demonstrate an overpowering
public necessity for the imposition of noneconomic damages caps
only on the recoveries of the most seriously injured victims of
medical malpractice.

Defendant claims that the "overpowering public necessity"
that supports this legislation is found in the preamble to the
statutes. There, the legislature found, jinter alia, that the
excessive and injurious cost of medical liability insurance

premiums had caused a crisis in Florida's medical liability
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insurance industry endangering a potential defendant's ability to
purchase malpractice insurance and a potential claimant's ability
to collect damages for losses. In spite of similar legislative
findings supporting the cap in Smith, the Florida Supreme Court
determined that a medical malpractiée crisis did not amount to a
compelling public necessity. 507 So. 2d at 1089. Other courts .
have similarly rejected the notion that a medical malpractice
crisis is sufficient public necessity to support the imposition
of damages caps. The Supreme Court of Arizona's statements on
this issue aptly apply in Florida:

[T]he state has neither a compelling nor

legitimate interest in providing economic

relief to one segment of society by depriving

those who have been wronged of access to, and

remedy by, the judicial system. If such a

hypothesis were once approved, any

profession, business or industry experiencing

difficulty could be made the beneficiary of

special legislation designed to ameliorate

its economic adversity by limiting access to

the courts by those whom they have damaged.

Under such a system, our constitutional

guarantees would be gradually eroded . . .
Kenyon v.Hammer, 688 P.2d 961 (Ariz. 1984).

Thus, Florida and other jurisdictions have concluded that
the medical malpractice insurance crisis is woefully inadequate
justification for the imposition of noneconomic damages caps.
Moreover, under the heightened scrutiny required in Florida, the
legislature must show also that there are no less onerous
alternatives to limiting the damages of the most severely injured
victims of medical negligence. QOverland Const. Co. v. Sirmons,

supra. at 574.
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2. There are other less onerous alternatives to alleviate the
medical malpractice crisis.
Section 766.201, Florida Statutes (Supp. 1988) prov;des, in
part: |
(1) The Legislature makes the following
findings:

L] -

(d) The high cost of medical

malpractice claims in the state can be

substantially alleviated by requiring the

early determination of the merit of claims,

by providing for early arbitration of claims,

thereby reducing delay and attorney's fees,

and by imposing reasonable limitations on

damages, while preserving the right of either

party to have its case heard by a jury.
Clearly, then, the legislature determined that binding
arbitration and lowering insurer's loss payments by capping
noneconomic damages would result in lower malpractice insurance
premiums. Amicus contends that there is a difference between the
objectives of reducing the number of claims and lowering of
medical malpractice premiums. As will be discussed in Part II,
below, the link between the two objectives was not established by
the Task Force and cannot be shown to be rationally related based
on current documented evidence.

Assuming, arguendo, that an arbitration scheme with
noneconomic damages cap will have a positive effect on reducing
insurance claims, there are a number of less restrictive means to
ensure that noneconomic damages awards are not excessive. The

judicial system has more than adequate safeguards to protect

against irrational or arbitrary damage awards including
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remittitur, additur, a grant of a new trial, or appeal procedures
to overturn jury verdicts. Legislatively mandated damages caps
reject all of these judicial controls in favor of acrossjthe-
board solutions. The only drawback to these alternatives from the
legislature's point of view is that these less burdensome
alternatives, rather than resulting in wholesale reductions in
damages awards, ensure that noneconomic damages awards are fair.
Despite the lofty goals of the preamble to this legislation
declaring the "desire to provide a rational basis for determining
damages for noneconomic losses," and recognition that ". . .
noneconomic losses should be fairly compensated," the caps are
totally arbitrary limitations, bearing no relationship to the
injuries sustained by plaintiffs. See Preamble to Chapter 88-1
(Special "E" Session) (amended and reenacted Ch. 88-277, Laws of
Florida)

As the Third District Court noted, the legislature did not
expressly find that no less onerous alternative method existed
for meeting the purported public necessity. In fact, the Task
Force considered several alternatives before concluding that the
noneconomic damages cap would reduce malpractice claims. These
alternatives included mandating proof of gross negligence in some
situations, providing more specific jury instructions on damages,
limiting or abolishing punitive damages, and changing the
collateral source offset. 1991 WL 98016 at 5 n.24; Medical
Malpractice Reform Alternatives, Oct. 2, 1987 at 5. The Third

District was unconvinced that the legislature had met the
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specific Kluger requirement: that the noneconomic damages cap be
the only alternative available to remedy the overpowering public
necessity. 1991 WL 98016 at 4. _

Thus, given the absence of a sufficient compelling state
interest or overpowering public necessity and the fact that there
were other reasonable alternatives available to combat the
claimed arbitrary nature of noneconomic damages, Amicus argues
that this Court must find these statutes unconstitutional under
the strict scrutiny and Smith/Kluger tests. However, should this
Court conclude otherwise, amicus argues that these statutes do
not pass constitutional muster even under the most minimal

standard of scrutiny, the traditional rational basis test.

II. THESE STATUTES FAIL TO MEET THE TRADITIONAL RATIONAL
BASIS TEST A8 ENUNCIATED BY THE U.8. SBUPREME COURT
Under the traditional rational basis test, legislation that
creates classifications is unconstitutional if it creates
distinctions that are "purely arbitrary and totally unrelated to
any state interest."™ Vildibill v. Johnson, 492 So. 2d 1047, 1050
(Fla. 1986). See also,_De Ayala v. Florida Farm Bureau Casualty
Insur, Co., 543 So. 2d 204 (Fla. 1989). The Supreme Court of
Florida recently stated in Palm Harbor Special Fire Control Dist.
v. Kelley, supra., that:
It is well settled under federal and Florida
law that all similarly situated persons are
equal before the law. (citations omitted).
Moreover, without exception, all statutory

classifications that treat one person or
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group differently than others must appear to
be based at minimum on a rational distinction
having a just and reasonable relation to a
legitimate state objective.

516 So. 2d at 251.

The U.S. Supreme Court has made it very clear that in
applying the rational basis test courts should determine whether
the challenged legislation will advance its stated purpose under
the actual circumstances in which it must operate. The Court's
recent decision in City of Cleburne v. Cleburne Ljiving Center,
Inc., 473 U.S. 432 (1985) is an excellent indication of the
Court's willingness to give greater scrutiny to legislative
classifications that adversely affect important rights, such as
those at issue here.

In Cleburne, the legislation at issue was a special zoning
requirement that effectively barred a home for the mentally
handicapped from a residential location. In assessing whether the
ordinance met the rational basis test, the Court reviewed the
record to determine whether the legislature's policy decisions
were supported by a firm factual foundation, evaluated the
propriety of burdening the particular class, and considered the
relationship between legislative means and objectives. Although
the zoning restriction would have furthered the municipality's
justification under some conceivable set of facts, the Court
examined the actual circumstances in which the regulation was
intended to operate and found that there was neo rational basis to

believe the restriction would serve its stated purpose. JId. at
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449-50. Under the Supreme Court's definition in Cleburne, the
term "rational" requires that an impartial lawmaker could
logically believe that a classification would serve a legitimate
public purpose that "transcends the harm to the members of the
disadvantaged class." 473 U.S. at 451-52 (Stevens and Burger,

J.J., concurring).

A. The S8tatutes Are Not Rationally Related To a Legitimate

state Objective.

1. The statutory scheme is not rationally related to the
objective of reducing insurance premiums.

The legislature's stated objective in enacting Chapter 88-1,
Laws of Florida (Special "E" Session) was to ultimately lower
medical malpractice premiums through encouraging arbitration with
noneconomic damages caps, thereby ensuring the continued
availability of malpractice insurance for physicians and
protecting injured victims from potential nonrecovery of losses.
According to the preamble, the legislature found that, "The
primary cause of increased medical malpractice liability
insurance premiums has been the substantial increase in loss

payments to claimants caused by tremendous increases in the

amounts of paid claims."’

’significantly, the Task Force also found several other
factors contributed to the high cost of insurance premiums i.e.,
the insurance industry practlce of setting premium rates by
dividing Florida physicians into "risk" classifications
determined by specialty and geographic location contributed to
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Primary to a traditional rational basis analysis then is
whether the cap on noneconomic damages will have the intended
effect of reducing medical malpractice premiums. Reviewing the
statutory scheme at issue here under a Cleburne analysis,‘it is
evident that there was no firm basis for the Florida legislature
to logically believe that the arbitration procedure with
noneconomic damages cap would lower medical malpractice premiums.
The legislature essentially incorporated the Task Force's factual
findings to support enactment of these statutes. These findings
were based on the Task Force Report that stated the "high-end
awards are a substantial cause of the increase in paid losses."
Academic Task Force Report on Medical Malpractice
Recommendations, Nov. 6, 1987 at 26. As was pointed out by the
Third District Court, the Task Force never differentiated between
economic and noneconomic damages awards.

Nor did the Task Force determine that the potential lowering
of the frequency or amount of claims would result in lower
insurance premiums. In fact, the Task Force expressed grave
doubts as to the efficacy of noneconomic damages caps in reducing

medical malpractice premiums. It concluded that it could not

the affordability problem experienced by some high-risk
specialties. T. Tedcastle and M. Dewar, Medical Malpractice: New
Treatment for an 014 Illness, 16 Fla. St. U. L. Rev. 535, 548
(Fall 1988). The Task Force also found a clustering of a large
percentage of the paid claims among a relatively small group of
physicians (about 4% of the physicians in Florida had two or more
paid claims that accounted for over 42% of the total paid out in
medical malpractice indemnity payments between 1975 and 1986).
Therefore, as the Task Force suggested, one alternative that
would favorably impact malpractice premiums would be to have
greater professional regulation. 16 Fla. St. U. L. Rev. at 552,
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predict the effect of a damages cap on the cost of medical
insurance premiums. Based on hypothetical calculations, the Task
Force estimated that restricting the recovery of the most
seriously injured victims of medical negligence would oniy result
in a savings of somewhere between 2.4% to 11% in loss payments.
Academic Task Force Medical Malpractice Final Recommendations,
Mar. 1, 1988 at 62.

Nor was there any other positive indication before the
legislature that a cap on noneconomic damages would reduce
premiums. To the contrary, from experience with the tort reform
measures in 1986 (which included an absolute cap of $450,000 on
noneconomic damages) the legislature should have been aware that
this limitation on damages would have virtually no effect on the
insurance industry rates. Aetna Life and Casualty Co., one of the
nation's leading commercial liability insurers and a leader in
the industry's nationwide "tort reform" effort, unequivocally
stated in 1987 that the $450,000 noneconomic damages cap would
have no effect on insurance rates in Florida. After enactment of
the 1986 tort reform act, Aetna filed for a 17.2% rate increase.
St. Paul Fire and Marine Insurance Company similarly concluded
that a noneconomic cap of $450,000 would produce little or no
savings, finding that out of 313 closed claims it analyzed four
would have been affected by tort reform for a total of about 1%
in savings. National Insurance Consumer Organization (NICO),
"iTort Reform' A Fraud, Insurers Admit" (Oct. 20, 1986) (a press

release which includes an Addendum prepared by St. Paul Fire and
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Marine Insurance Company concluding that the noneconomic damages
cap of $450,000 would produce little or no savings and an
analysis by Aetna Casualty and Surety Company to support.their
request for a premium increase, which indicated no reducﬁion of
cost due to Florida's noneconomic damages cap). See also, Young,
"No Florida Savings Seen From Tort Law Reform," J. of Com., Oct.
21, 1986 at IA, col. 1 and Hunter & Angoff, "Tort-Reform
Legislation . . . Ought to Reduce Premiums," Wall St. J., Feb.
11, 1987 at 26 col. 3-4 [for the convenience of the court the
above~cited NICO report and newspaper articles appear in the
Appendix at the back of this brief]. In fact, shortly after
enactment of the 1986 act St. Paul and CIGNA, another major
malpractice insurer, discontinued coverage, citing refusal of
state regulatory authorities to grant sufficient increases in
premium rates. Comment, Shatter Some Myths on the Insurance
Liability Crisis: A comment on the Article by Clarke, Warren-
Boulton, Smith and Sjimon, 5 Yale J. of Reg. 417, 429 n.13 (1988).
The logical conclusion from the Florida experience of 1986-87 was
that insurance companies would not voluntarily curtail the cost
of insurance on the basis of a noneconomic damages cap.

This experience is replicated in many jurisdictions that

enacted tort reforms between 1980 and 1986.% A 1987 United

8 For example, in 1986, Colorado capped noneconomic damages,
limited punitive damages, eliminated joint and several liability,
and eliminated the collateral source rule. Soon after, Hartford
Insurance Company announced that beginning in 1987 it would no
longer write medical malpragtice insurance in Colorado. J.

Angoff, rance Co : he McCarran-Fer
Raises Prices and Profits in the Property Casualty Insurance
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States General Accounting Office study of six states with tort
reform legislation concluded that physicians' malpractice
insurance costs had substantially jncreased between 1980 and
1986. Even after the California Supreme Court in Fein v.-
Permanente Medical Group, 695 P.2d 665 (Cal. 1985), held its
$250,000 noneconomic damages cap constitutional, insurance

premiums continued to increase in 1985 and 1986 by 66% and 71%,

respectively. P. Zwier, D. Piermattei, est
Damages: A Case for Courts' Rights, 93 Dick. L. Rev. 689, 708

(Summ. 1989).

After Cleburne, it is evident that a statute cannot be
constitutionally upheld "simply because there is a speculative
benefit to the public . . .". 473 U.S. at 451-52. Without
evidence that could lead the legislature to logically conclude
that the arbitration procedure with noneconomic damages caps
would actually aid in the stabilization or lowering of insurance
premiums, amicus argues that the legislatively assumed link
between noneconomic damages caps and alleviating the health care
crisis is wholly irrational. As the court in Lucus v. U.S.

stated:

In the context of persons catastrophically

Industry, 5 Yale J. on Reg. 397, 399 (1988).

In West Virginia, the legislature passed a medical tort
reform statute in March 1986, which capped damages. In May, St.
Paul Fire and Marine notified all West Virginia physicians that
their insurance would be cancelled. The company claimed that the
new law's insurance provisions were too onerous and the tort
reform provisions too weak. In a special session, the legislature
weakened the insurance provisions and strengthened tort reform. 5
Yale J. on Reg. at 399 n.l2.
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1njured by medical negligence, we believe it

is ggregsonablg and arbitrary to limit their

recovery in a speculative experiment to
determine whether liability insurance rates
will decrease.

757 §.W.2d 687, 691 (emphasis added).

Weighing the uncertain impact of noneconomic damages caps on
insurance premiums against the onerous burden on a severely
injured victim of malpractice there is clearly no compelling
justification to support the cap. More than legislative hope and
a prayer should support measures that drastically restrict the

rights of injured citizens to full compensation from those that

have caused their injuries.

2. There is no rational basis to believe that the statutory
scheme will ensure the availability of insurance or that
injured victims will recover their losses.
The preamble to Chapt. 88~1, provides, in part,
WHEREAS, it is the sense of the Legislature
that if the present crisis is not abated,
many persons who are subject to civil actions
will be unable to purchase liability
insurance, and many injured persons will
therefore be unable to recover damages for
either their economic losses or their
noneconomic losses . . ..
From this statement, it is obvious that the legislature intended
the statutes to combat both the unavailability of medical
malpractice insurance and the possibility that injured victims
would be unable to recover from uninsured physicians. These,

however, are illusory objectives since the problem of
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unavailability was never found by the Task Force and the statute
does nothing to guarantee victims of medical malpractice recovery
for their injuries.

In its recommendations to the legislature, the Task.Force
stated that although malpractice insurance was "approaching
unaffordability", it has always been available from some source.
The Task Force concluded that there was no genuine availability
problem. Academic Task Force's Medical Malpractice
Recommendations, Nov. 6, 1987 at 39. The legislature made no
independent findings of fact but constructed its premises on the
Task Force findings. In this instance, the legislative objective
was formed without a Task Force finding and without any
reasonable support in fact.

Nor do the statutes reasonably accomplish the objective of
ensuring the availability of recovery for victims of medical
malpractice. The Third District Court pointed out the flaw in
this argument: because insurance coverage is not mandated by the
statutory scheme, defendant's immunity from liability for
noneconomic damages in excess of the cap is not dependent on
insurance coverage and claimant is not assured recovery of its
allowable losses.

The legislature also found that the incentive for
arbitration, which results in a noneconomic damages cap, serves
the goal of reducing the high cost of litigation, an element in
the rising cost of in insurance premiums. Once again, the Third

District Court deflated this objective by observing that the high
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cost of litigation, "endemic in all litigation, is not
sufficiently compelling to warrant a cap on.damages." 1991 WL
98016 at 5 n.23. See Overland Const. Co., Inc. V. Sirmons, 369
So. 2d 572 (Fla. 1979). The court also noted that the arbitration
scheme offers no particular benefit in reducing litigation
expenses since defendants have always had the option to settle
meritorious claims.

Clearly, then, what Florida legislator could logically
believe that the statutory scheme would serve a legitimate public
purpose that transcends the harm done to the most severely
injured medical malpractice victims? The 0hi0  Supreme Court
recently agreed that: " . . .[I]t is irrational and arbitrary to
impose the cost of the intended benefit to the general public
solely upon a class consisting of those most severely injured by
medical malpractice." Morris v. Savoy, 576 N.E.2d at 691. All
logic leads one to the inevitable conclusion: that the Florida
statutes at issue here are "unreasonable" and "arbitrary" and,
for this reason, must be found to violate state and federal

guarantees of equal protection.

III. THE STATUTES VIOLATE PLAINTIFFS8' RIGHT TO DUE PROCES8S UNDER
THE BTATE AND FEDERAL CONSTITUTIONB
Under Florida law, the test to be used in determining
whether an act is violative of due process is essentially the
same as that for determining a violation of equal protection:

whether the statute bears a reasonable relationship to a
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permissible legislative objective and is not discriminatory,
arbitrary, or oppressive. Lasky v. State Farm Insur. Co., 296 So.
2d 9, 15 (Fla. 1974). As amicus discussed in Part 1II, above, the
statues as issue are not rationally related to a permissible
legislative objective. Moreover, thé trial court in Echarte held
the statutes at issue unreasonable and oppressive and created an
entirely arbitrary line between recovery and nonrecovery of
noneconomic damages. Amicus fully agrees that these statutes

violate due process requirements of both the state and federal

constitutions.

A. The Btatutes Create Arbitrary and Discriminatory
Distinctions.

The Florida Supreme Court found the arbitrary nature of the
noneconomic damages cap in Smith to be particularly offensive to

the principles of due process. The Florida Supreme Court in Smith

stated:
if the legislature may constitutionally cap

recovery at $450,000, there is no discernible

reason why it could not cap the recovery at

some other figure, perhaps $50,000, or

$1,000, or even $1.
507 So.2d at 1089. The supreme court's observations on the
arbitrariness of damages caps apply equally as well here where
the amount of noneconomic damages received depends more on how
the defendant perceives his or her degree of culpability than on
the victim's actual injuries.

If the legislature targeted noneconomic damages because

they are arbitrary, it stands to reason that substituting a
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inflexible damages cap that bears no relationship to the facts of
a case would be even more objectionable and unfair. Clearly, the
jury as a reflection of community values and standards can better
assess the particular facts of a case after consideratioﬁ of all
relevant evidence than can a 1egislétive body setting arbitrary
limits of recovery. Sofie v. Fibreboard Corp., supra., at 716-17. .
The statutes make arbitrary distinctions by preserving the

right to full noneconomic damages to those whose injuries at the
hands of negligent health care providers are moderate and
requiring those who are severely injured to give back all of the
jury's award of proven damages in excess of the cap. Perversely,
the more severe, painful, and permanent the injury, the greater
the rebate to the tortfeasor. This discriminatory treatment of
medical malpractice victims was wholly unacceptable to the
Supreme Court of New Hampshire and motivated that court's
rejection of the New Hampshire statutory damages cap. The court
there stated that it was

. . . simply unfair and unreasonable to

impose the burden of supporting the medical

care industry solely upon those persons who

are most severely injured and therefore most

in need of compensation.

Carson v. Maurer, 424 A.2d 825, 837 (N.H. 1980).°

A multitude of factors have been shown to have some effect
on insurance premium rates. In fact, a recently conducted study
showed an unexpectedly strong positive correlation between the
percentage of elderly (over 65 years) in a given state and the
cost of medical malpractice insurance premiums. That the Florida
legislature chose to experiment with the rights of one group of
citizens, the most seriously injured victims, is an arbitrary
decision. This classification should merit no greater legitimacy
than had the legislature chosen to curtain only the rights of the
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B. The S8tatutes Provide No Quid Pro Quo.
It is unresolved whether and to what extent the federal due
process clause requires a legislatively enacted compensation

scheme to be a gquid pro gquo for the common law or state law

remedy it replaces. See Duke Power i vi
Study Group, 438 U.S. 59, 92-94 (1978). Regardless of how this

issue is ultimately resolved by the U.S. Supreme Court, the
Florida Supreme Court is free to require a reasonable gquid pro
gquo and in fact did so in Kluger and Smith. The first prong of
the Kluger/sSmith test requires that before the legislature may
abrogate a preexisting common law right it must provide a
reasonable alternative remedy or commensurate benefit. It should
be emphasized that under Smith, the legislature must provide an
alternative remedy or benefit to the victims affected by the caps
and not to society as a whole. 507 So.2d at 1089. Moreover, this
quid pro quo must be commensurate with the rights denied.

One arguable advantage of this arbitration scheme is that a
plaintiff gains an admission of liability from a defendant.
However, as the Third District Court pointed out, little benefit
is conferred by defendant's admission of liability since the
claimant must demonstrate reasonable grounds to initiate medical
negligence litigation in the first instance and defendant,

although admitting liability, retains causation defenses. 1991 WL

elderly to recovery. Zuckerman, Bovbjerg, Sloan, Effects of Tort

Reforms and Other Factors on Medical Malpractice Insurance
Premiums, 27 Inquiry 167 (Summ. 1990).
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98016 at 3, §766.203(2), Fl. Stat. (Supp. 1988). The Third
District Court determined and Amicus agrees that the statutes at
issue here provide no reasonable trade off to a seriously injured
medical malpractice victim for loss of noneconomic damageé in
excess of the cap. 1991 WL 98016 at 3. This court has emphasized
in upholding other legislative schemes that deny pre-existing
rights, such as workers' compensation and no-fault automobile
insurance statutes, that the guid pro guo must be specific,
substantial and must provide adequate, sufficient, even
preferable benefits. See, Kluger v. White, supra.; Lasky v. State
Farm Insur. Co., 296 So. 24 9 (Fla. 1974). Here, as pointed out
persuasively by plaintiffs and amicus Florida Academy of Trial
Lawyers in their briefs, there are no substantial benefits
provided to plaintiffs in exchange for giving up their rights to
noneconomic damages in excess of the caps. One has to ask: What
plaintiff would logically give up the possibility of full
noneconomic damages for an admission of liability from an clearly
liable defendant? What severely injured plaintiff would
reasonably trade the right to full noneconomic recovery for a
potential reduction in generalized health care costs? Unlike no-
fault automobile and workers' compensation statutes where a
similar assessment of benefits generally illicits a positive
response, this legislatively compelled arbitration procedure
offers no such compensating benefits to those whose rights are
being compromised. In fact, as the Third District Court

determined from Smith, the only real benefit of the statutes---
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the damages cap---~inures to the defendant. 1991 WL 98016 at 3,
citing Smjth, 507 So. 2d at 1088. Therefore, the statutory scheme
fails to provide the quid pro quo required by the Kluger/Smith

test and violates state and federal due process requirements.

CONCLUSION

Based on the foregoing, amicus respectfully submits that

the Third District Court of Appeal did not err in declaring §§

766.207 and 766.209, Fla. Stat. (1988 Supp.) unconstitutional.

Respectfully submitted,

Cheryl Flax-Davidson
Fla. Bar No. 592943
Attorney for Amicus
Association of Trial
Lawyers of America

October 30, 1991
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NATIONAL INSURANCE
"CONSUMER ORGANIZATIO Monday, Oct. 280, 1 PM

)

For immediate release
For information contact:
Bob Hunter or Jay Angoff,
(783) 549-8058

“TORT REFORM" A FRAUD, INSURERS ADMIT

Limiting compensation to injury victims will not reduce
insurance rates, according to documents filed in Florida by
two of the nation's largest insurance companies.

A document prepared by Aetna Life and Casualty, one of
the nation's leading commercial liability insurers and a
leader in the industry's nationwide "tort reform" effort,
analyzes five specific limitations on liability that Aetna is
currently lobbying for. It concludes that one limitation
will reduce rates by a maximum of 4/19 of 1%, while all other
limitations will have no effect on insurance rates.

Enacted in Florida this spring, the five limitations
are:

(1) reducing compensation to injury victims by the
amount of compensation from collateral sources;

(2) restricting the doctrine of joint and several
liability;

(3) limiting compensation for paralysis, disfigurement
and other types of non-econcmic damages to $450,000:

(4) limiting punitive damages; and

(S) requiring periodic payments of future economic

damages of more than $250,000.

121 N. Payne Street
Alexandria, Virginia 22314
(703) $49-8050




The Aetna document, a rate filing proposed to take
effect January 1, 1987, explains why each of these provisions
will have little or no effect on insurance rates.
Eliminating the collateral source rule, for axample,
will have a negligible effect on insurance rates because
"current Aetna claim settlement practices rgcognize, in part,
the existence of collateral sources as part of the
negotiating process used in arriving at a mutually .
satisfactory damage value with the plaintiff.” Restricting
joint and several liability will not reduce insurance rates
"due to the interaction of economic damages sustained by the
plaintiff, the percentage of liability assigned to Aetna’s
insured, and the policy limits purchased.” And limiting
compensation for "non-econcmic" damages will not lower
insurance costs, according to Aetna, "due to the impact of
degree of disability on future losses, the impact of policy
limits, and the actual settlement reached with the
plaintiff.”

Finally, Aetna concludes, limiting punitive damages will
have “no impact” on Aetna's claim values, and requiring
periodic payments of future economic damages over $253,000
will yield "no net savings" because of the *interaction of
policy limits, past econcmic losses, and future economic
losses," the "settlement value of the ca;;.” and the
"apparent implicit recognition of the periodic nature of

future damages."”

Aetna based its conclusions on an analysis of 105 claims




it had recently closed. Aetna analyzed these claims by
sending out a form "designed to gather data on the impact of
tort reform"” to its branch managers. Interestingly, this.
form asks for and has yielded data, like those on the effect
of joint and several liability and non-economic damages, that
insurers have consistently refused to disclose to the public
or legislators.

The St. Paul Fire and Marine Insurance Company, the
nation's largest medical malpractice insurer, conducted an
analysis similar to Aetna's and reached similar conclusions.
The St. Paul found that 4 of the 313 closed claims it
analyzed would have been affected by the “tort reforms”
enacted in Florida, "for a total effect of about 1% savings."
The St. Paul further explained that the 1% savings eatimate
probably overstates the savings resulting from tort reform.

The Aetna and St. Paul analyses were filed in response
to legislation enacted in Florida this spring which both
limited liability and required insurers to reduce their rates
unless they could demonstrate that the limitations on
liability would not reﬁuca their costs.

The documents were released by the Nationmal Insurance
Consumer QOrganization and Ralph Nader at a washington, D.C.
press conference. NICO is a non-profit, non-partisan
consumer organization that monitors the insurance industry.

It was founded by J. Robert Hunter, former Federal Insurance

Administrator under Presidents.Ford and Carter, in 1989.




The Florida Experience

During the greatl 1nsurance crisis of 1986, lort “reformers” around
the counlry urged passage of legislation limiting the righlt- of
viclims of negligence Lo recover damages from wronjdoers. The
argument was that restricting Lhe right Lo recovery would resuilt
1n savings in insurance cosls, which would eventually be.passed on
to Lhe purchasers of insurance policies. Thus, by limiting vietim
rights, lower insurance premiums could be had for businesses

hardpressed to afford insurance. ' Remember, insurance premiums
were escalating at aslronomical rates. The argumenl had some
appeal to legislators around tUhe couniry. Depending on whal 1is

counted and who is doing the counting, from 10 Lo 34 stales
enacted assortled tortl "reform" legislation in 198&.

Afler torl "reform" was enacled in Washington stalte and Maryland,
we beganr lo see glimpses of the real impact of tort “reform" on
insurance rates. After a wvery broad tort ‘'reform" bill was
enacted in Washington state some 170 insurers filed for rate
increases, The 1insurance commissioner politely asked all
companies to re-file their requests and to specifically factor in
Lhe impact of the new law. In Maryland, where an onerous cap on
damagjes was enacled, Lhe docltors’ insurer filed and recaived a SO%
lncrease even before the Governor had signed the hill. Additional
requesls for rale increases are contemplated there.

Bul of all the evidence available to datle, information filed witlh
the Florida Insurance Department by Aetna Casualty and Surety
Company and St. Paul explicitly answers the question of what
effect does tort ‘"“reform" have on insurance rates. As Llhe
evidence shows, it has ZERO PERCENT (0%) impact, although in one
area it does have a 0.4%7 (4/100) effect.

As a part of Florida's 1986 1ort/insurance reform bill, the law
rejuires insurers to disclose specific informalion on the effect
of the tort provisions on insurance premiums. The law requirea a
filing by October 1 for any insurer seeking rate increases
effective January 1, 1987.

Prior to Oclober 1, insurance trade associations filed a lawsuit
cnallenging the constitutionalily of Lhe insurance portions of the
Florida Acl. As part of lhe lawsuit, Lhe insurers sought and won
a4 lemporary vrestraining order relieving them of the burden ovr
m&btaing the October 1 filings. In the lawsuil, the incurar:
alisgea that the Qctober 1 deadline was impossilile Lo me2y ang
further thal beyond lhe lime concern Lhey did nol have, nor could

they ever reasonably assemble, the informalian neeaed Lo maks lna
required filing.




St. Paul Fire and Marine Insurance Company
St. Paul Mercury Insurance Company
Medical Professional .Liability
State of Florida

ADDENDUM

In 1986, Florida passed a number of changes to the tort system. We have
reviewed the tort changes and their potential effect on our medical professional
liability experience. OQur review is based on a study of over 300 Florida
closed claims. The total effect of the bill based on this evaluation was

very small.

valu on:

Of the 313 closed claims that were studied, only four claims would have been
effected by the law for a total effect of about 1% savings. (Exhibit A)
Furthermore, all of these savings would have been eliminated if the courts had
assigned only 10% more of the blame on our {nsureds than our claim department
had estimated. It's highly likely that there would have been no savings on
these claims had the bill been in effect. (Exhibit 8) ' -

Our study covered all of our Florida physicians, surgeons and hospital claims
that closed in 1983 and 1984. Economic loss was determined based on the
plaintiff’s medical loss, weekly wage, and time lost from work. These losses
were reduced for the time value of money.

We added the noneconomic loss cap to the total economic losses. The cap is
3450,000 times the portion of negligence assigned to our insured. We compared
this maximum award under the new law to the amount that the St. Paul actually
paid on behalf of our insured. :

The conclusion of the study is that the noneconcmic cap of $450,000, joint and
several liability on the noneconomic damages, and mandatory structured settle-
ments on losses above $250,000 will produce little or no savings to the tort
system as it pertains to medical malpractice.

mmer isjon H
a. Collateral source offset

The medical malpractice provisions prior to this act provided for
subrogation against collateral providers. The effect of this subrogation
would be similar to the effect of the collateral source rule. Therefore,
the net effect of eliminating the subrogation and allowing callateral
cources is negligible.

b. i f Dam

Damages were itemized in our evaluation of this tort reform and no sivings
were shown. They are probably already implicitly itemized by either
Juries or our claim department when settling claims. We expect no savings
from this provision.




St. Paul Fire and Marine Insurance Company
St. Paul Mercury Insurance Company
Medical Professional Liability
State of Florida

ADDENOUM
(Continued)

c. frivolous Suit Protectjon

This provision can either work for or against us depending on who wins the
case. No savings are expected from {t.

d. Additur/Remittityr

This provision can also work for or against us. No savings are expected.

e. Pypitiv ma

The legislation reduces the monetary incentive for punitive damage cases,
but not total award amounts. Since these cases often have a retaliatory
incentive, no savings are expected.

f. mi f

The tort changes made in Florida apply to losses occurring on or after
July 1, 1986. On a claims-made policy, they will effect only the portion
of our expected losses with accident date after July 1, 1986. This will "
impact the equivalent of our first year losses.

g. Conclusion

The tort law changes effective July 1, 1986 in Florida will, hopefully,
have a positive impact on loss costs for occurrences aftar that date.
However, to forecast the effect is highly speculative. OQur evaluation of
prior losses showed little or no savings under key provisions of the law
and our analysis of other provisions show no expected savings. Our best
estimate is no effect from the tort changes.

It can be hoped that the adoption of these tort changes will have an intangible
effect on society, and further work to mitigate future loss trends. However,
the trends in medical malpractice have been very high. The effect of the
reform needs to be very strong to stem such trends.

WIRTERD S T TR, gemtl T T W W A g A T e -—




Ct Medical Professional Liabllity
.i . State of Florida

Exhipnit A
FLORIDA STATE TORT REFORM EVALUATION

EFFECT OF NONECONOMIC DAMAGES CAP, APPORTIONMENT OF LIABILITY, AND
MANOATORY STRUCTURED SETTLEMENTS

FLORIDA PHYSICIANS®' ANO SURGEONS' DATA

PROJECTED
1964 PROJECTED LOSS
LOSS INCURRED PERCENTAGE DOLLAR .
SEVERITY LOSS & LAE SAVINGS SAVINGS
EMOTIONAL 6753 ,962 e.0% 80
TEMPORARY 85,867,384 9.0% 80
PERMANENT PARTIAL 912,424 120 . Q.02 30
PERMANENT TOTAL 30, 347,000 0.02 so
QEATH . 29,337,608 4.5% $420,196
T0TAL _ 836,736, 155 1.3 8420, 196
COUNTRYWIDE PHYSICIANS® AND SURGEONS® OATA
PROJECTED
19685 PROJECTED LOSS
LOSS INCURRED " PERCENTAGE DOLLAR
SEVERITY LOSS & LAE SAVINGS SAVINGS
EMOTIONAL $8,217,941 - 9.02 80
TEMPORARY 881,493,529 9.0 30
PERMANENT PARTIAL $110,004,377 0.93 sQ
PERMANENT TOTAL 80,695,313 9.03 30
DEATH 599,481 842 4.52 84,476,683
TO0TAL 8379,899 002 1.2% 84,476,603

Sc. Paul Fire and Marine Inaurance Company
- St. Paul Mercury Insurance Company
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R Exnibit B
FLUMIUA CLOSED CLAIM STUOY
CLAINS PRODUCING SAVINGS UNDER JULY 1,1986 LEGISLATION

ECONOMIC INSQRED INDEMNITY NONECONOMIC PROJECTED

1 0SS SEVERITY LOSS NEGLIGENCE PAYMENT o SAVINGS
TEMPORARY 0 -} 866 0 $66
[EMPORARY 0 oz $194 20 3134

DEATH 810,000 ) ] #8138 ,3975 811,250 $17,725
OEATH 95,000 252 8350,000 112,500 $2132 ,500

CLAINMS PRODUCING SAVINGS UNOER JULY 1, 1986 LEGISLATION
NSSUMING 10X GRUATER LIABILITY ASSIGNED TO INSURED

ECONONIC INSURED INDEMNLITY NONECONOMIC PROJECTED

LASS SEVERITY LOSS NEGLIGENCE  PRYMENT cap . SAVINGS
TEMPORARY _ L) 192 $E66 545,000 20
TEMPORARY 90 1e2 8194 845,200 )

OEATH 810,009 132 14,375 956,250 L
DEATH 5,009 sz 8350,020 $450,000¢ ")

¢ INSURED L1ABILITY EXCEEDS CLAIMANT LIABILITY

St. lauwl Flre and Murine Insurance Company
Sc. laul Mercury Insurance Company
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Commercial Insurance Division
151 Farmingion Avenue

Harfora. CT 06156

(203) 273-0123

August 8, 1986

Honorable Bill Gunter
INSURANCE COMMISSIONER
Florida Department of Insurance

* Tallahassae, FL 32301

ATTN: Mr. Charlie Gray, Chief
Bureau of Policy and Contract Review

Dear Mr. Gray:

RATE REVISION

CONTRACTORS LIABILITY POLICY PROGRAM
AETNA CASUALTY AND SURETY COMPANY

THE STANDARD FIRE INSURANCE COMPANY

THE AUTOMOBILE INSURANCE COMPANY OF RARTFORD, CONN

In accordance with your Insurance Laws, our Aompanies file a revisad
liability rate level which results in an sVerall selectad premium increasc
of 17.22 vith an amnual premium effect $622,250.

Our Cowpanies' decision to revise pdtes results only aftsr a thorough and
comprehensive analysis. We evalydtad our experience, markst conditions,
tort reform, and other rslevang/factors as they affect the establiskment of
adequate rate levels. The endlosed exhibits prapared by actuarial unit arc
ort of ocur/rate filing decision, and demoustrate that the
rasultant racas ars naithet excassive, inadequate, nor wmfairly
diseriminatory.

We propose to t this filing with respecrt to all policies written om
or aftar Japua 1987. So as to not delay the filing of our rate level
decision, revise¥’rats pages will bw forvarded under separate cover when
available.

A stapped, sslf-addressed envelope is enclosed for your convenlence in
rasponding.

Sincarely,

Do 1.

Thomas L. Rudd, Superintendent
Insurance Department Affairs - Commercial Lines

T ina Casuaity angd Surety Cormpany
me AThA LFE & CASUALTY comparees car
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BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE

Summar

The followving table summarizes the expected impact of the new Florida lavw
on bodily injury claims costs (including Allocated Loss Adjustment
Expenses). The impacts shown vere developed from data gathered via a -
special claim study conducted by the AEtna. The claim study and the
analysis sre detailed in the succesding sections of this memorandusm.

Impact of Tort Law Changes
Impace of Tort Law Changes

Line of Business

= Products All Other
Tort Law Change Bodily Injury Ganeral Liabilitv

Collataral Source Offset 0 (0.42)
Joint & Several Q 0
Limication of Noneconomic

Damages to $450,000 0 0
Pun{tive Damages 0 0
Future Economic Damages ovar

$250,000 Tald at Presant

Value 0 ]

All Other General Liability includes the bodily injury liabilicy portion of
package policies, SMP Section II, and monoline General Liability policies.
The analysis as shown is based solely ou AEtna data and, therefors, is
applicable only to AEtnma's bock of business.

Claim Scudy

The attached special claim analysis form, designed to gather data om the
izpact of the tort teforms, vas completed by experianced Branch 0ffice
claim parsonpmael. Claims eligible for analysis vers selectad according to
the following critaria: '

1. Commercial Casualty claims (excluding National Accounts businsss)
for policy y=ars 1981 through 1985 -
s. reportsd prior to January 1, 1986
b. open as of May, 1986
¢. closed during the last six months

2. All claims in category (1) with indemnity payments or raserves
over $25,000 wers analyzed (total of 35 claims).



3., Fifty closed claims with indemnity of less that $25,000 vere
randomly selected. .

The completed forms vers revieved for internal conaistency prior to coding

and analysis. :

Collateral Source Analysis

Pvhibits I and II detail the analysis of the revision in the collateral
source rules. Exhibit I is for claims over $25,000 indeznity. Exhibit 11
1s for claizs under $25,000 indemnity.

Fxhibit I shows that sinca the right of subrogation exists for many
collatsral sources available to the plaintiff, the economic losses incurred
are not expectad to be substantially raduced due to the lav change.
Furthermore, current AEtnma claim settlement practices recognize, in part,
the existance of collataral sources as part of the negotiating process used
in arriving st a mutually satisfactory damage value with ths plainciff,

Exhibit II shows that for claizs under $25,000, mno additionsl savings are
expectad due to the change in Florida law.

2sint and chnra&_}nalvsig

Pxhibie III details the analysis of joint and several additicnal payments
aade by AEtna. Total joint and several payments vere 4,52 of indemmity
payments over $25,000. A reviev of each claim generating additiocual,
payments due to joint and several 1iability indicated no reductiom in those
payment dus to the interaction of ecomomic damages susctained by the
plainciff, the percentage of liability assigned to AEtna's {nsured, and the
policy limics purchasaed.

Analvais of Limicarion of Noneconomic Damages to $450,000

Fine claims had the potsntial for coming under the new limitation for
aoneconoaic lossas. The nine cases veres identified on the basis of full
1iability value~not our insured's share of the liability. Data in the
above format alloved for s reviev of whether total claim value could be

reducsd and vhether such a reduction would impact om AEtna's incurred claim
cost.

Tha reviav of the actual data submitted on these cases indicated no
raduczion of cost. This result 1s dua to the impact of degree of
dizabilizy on futurs losses, the Lmpact of policy limits, and the actual
sattlement rveached with the plaintiff; all ssemed to reducs the expectad
noneconomic componant of damages to lass than $450,000.

Aaalysis of Punitive Damages

Only two cases vers found vhere punitive damages had an Lmpact on the claim
setzlement valus. The total impact vas estimated at less than $15,000 or
less than 0.12 of total indemmity paymants. Consequently, it appears that
there will be no impact on AEtna's claim values dus to changes in the
allocation of the punitive damages swarded.




Analysis of Installment Pavement of Future Economic Damages Over $250,000

Ten claims had the potantial for coming under this section of the law. The
peviev of individual cases indicated no net savings to AEtna for the
following Teasons: :

1. d{nteraction of policy limits, past economic losses, and future
acononic losses

2. settlemant value of the case

3. apparent implicit recognition of the periodic nature of future
damages - :

Overall Summary

The sxpected nat reduction in claim costs is based oo an analysis of AEtna
claims. As such, the analysis is applicable only to AEzna's book of
business.

Due to the level of detail of the historical claim data, inforned claim
judgement vas required in scme instances to ascertain some of the detail
required for the analysis. The judgement, 4f any, vas exarcised by
axparienced ¢laim adjustors and is implicit in the analysis.

The analysis showm represents the bast astimats of futurs cost reductions
4f the law as currently structured remains in effect. Bowaver, the sunset
provision of the iaw takes effect in four years. Furchermore, the lav
spplies only to cases £41ed under the law, and the Florida statute of
limitations is four years. Consequently, it is possible that any plaineiff
who might be seversly impacted by the provisions of the lav would delay
£11ing antil after the law expires. If this situation arises, then the
axpected raductions vill be lower than those indicatad in this semorandum.



By J. Rosgxt Huntm Jo
And Jaxy ANcCOFT

-2 =" Will ““tort reform" — limiting the amount
injured people can recover tn court—re
duce insurance rates? Some legislators
may believe that it i good public policy to
reduce such rates by limiting compensa-
ton to injured people. But surely no one
believes that we should limit compensation
10 Injury victtms and get nothing in retum.
Yet that's exactly what two of the nation’s
largest Insurance companies seem to be
saying—just as the reforms they had lob-
bied for In Florida go into effect.

Aetna Casualty & Surety Co. and St
Paul Fire & Marine Insurance Co. recently
told the Florida Insurance Department
that thelr insurance rates won't be affected
by the followiag limitations on compensa-
tion, which were recently enacted in that
state:

o Limiting compensation for paralysis,
disfigurement and other types of pain and
suffering to $450,000,

e Limiting punitive damages - dam-
ages assessed when a defendant has acted
recklessly or maliciously,

' o Restricting the doctrine of joint and
several ltability, which allows an injured
person to recover from one of several neg-
*ligent defendants, with the defendants then
working out among themselves who ultl-
mately must pay how much.

In a request for a 17% rate increase on
Aug. 8. Aetna argued that based on its de-
taded analysis of 105 claims it had recenlly
closed. !Imiting punitive damages will
have “'no tmpact” on its rates, since pual:

tive damages accounted for only 0.1% of

| Aciha’s payouts. It further argued UMC

Heiting damagns for patn and sffering e
J450,000 will not reduce rates because.

among other things, most policyholders
“purchase lmits of less than $450,000.

And 1t claimeg that restricting joint and
several llability will not reduce insurance
rates “‘due 10 the interaction of economic.
damages sasiaiiend by e plainili. Ue
percentage of liabllity assigned to Aetna’s
insured, and the policy limits purchased.”
For example, if the plainti{l's damages are
11 million. and Aetna's policyholder i$ 207
Hable and has policy limits of $200.000,
whether joint and several Hability applies
ts irrelevant 1o Aetna, since under the pol-
jey the maximum It must pay is £200,000.

1=Striking, Ironic Conclusions

Ironically, Aetna lobbled aggressively
throughout the country {or the tort reforms

R now says are worthless. Doubly ironi-
i cally. t has held up the spectfic reforms

enacted in Florida as a model for other
" states to enact. Flonda is one of only seven
* sates to have enacted " full-Nedged tort re
; form,” Actna general counsel Slephen

Middlebrook toid the Amertéan Bar Assoel-
alon's annual meeting last summer. Per-
haps most troakc of all, what Aetna has
told the Flonda Insurance Department In
its recent rate NNling NaUy contradicts what
the tnsurance industry's public-relations
arm, the Insurance Information [nstitute,

legisiators for more than a year.

St. Paul conducted an analysis similar
to Actna’s and reached simtlar conclu-
stons, It found that only four of the 11}
closed claims 1t analyted would have been
Ulectad by the Flornda “tort reforms.”

Tart-Reform Legislation.-. .
. . . Ought to Reduce Premiums

and concluded that they “will produce It-
tle or no savings to the tort system as it
pertains to medical malpractice.”

St. Paul's conclusion is striking in view
of its threat this spring to withdraw {rom
the West Virginia medical-malpractice
market, In part because the legisiature
there had failed to significanty limit com-
pensation for pain and suffering or restrict
joint and several lability. Even more
striking, after the West Virginia legislature
went into special session and, among other
things, limited jolnt and several llability so
that St. Paul would not withdraw from the
state, the company sought a 1367 rate in-
crease~on Lop of the 190% increase it had
received the year before,

Perhaps most significant, the Aetna re-
quest for a rate increase includes a form
that asks for, and has yielded, very spe-
cific data on the effect on Aetna's payouts
of noneconomic damages, punitive dam-

has been conststently Lelling the public apd’

What Aetna has told
the Florida Insurance De-
partment flatly contradicts
what the insurance indus-
try’s publicrelations arm
has been consistently sell-
ing the public and legislo-

tors for more than a year.

ages, joint and several Hability, and other
legal doctrines TIp ta paw AernwRas cui
sislently refused to disclase such data to
e PULME LDt lepemtatuien wit, i fad,
has maintained that such data are impossi-
ble to obtain.

it is pot just Aetna and 5. Paul that are
telling us this, In a letter to the Kansas In-
surance Department, State Farm sald that
1t re(nrm wrnid hava o pasiigihle =lfan:
on rates: the Insurance Services Offices-
the national Industry organization that is-
syes rate information—has announced that
its new rates will show no savings from
tort refort; and Great American West In-
surance Co. has told the insurance com-
missioner of Washington, which enacted
the mast comprehensive tort-reform legis-
lation in the nation last year, that tort re-
form would actually increase 115 insurance
rates. No wonder the insurance industry
earned a record $11.5 billion in 1986, 605%
more than in 1985,

Last year. several state leisiatures en-
acted legislation that would limit the
amount severely injured people could re-
cover in court —in the good-fajth bellef that .
such limitations would reduce insurance
rates. Aetna (one of the naton's largest in-
surance and financial-services companies)
and St. Paul (the nation's jargest medical-
malpractice insurer), among other In-
surers, have now stated that limitng com-
pensation 1o the severely injured will not
reduce rates. 50 don't be surprised if, just
as last year was the year of tort reform,”
this year turns out 1o be Lhe year of insur-
ance reform,

Mr. Hunter is president and Mr. Anpc}/]
s counsel of the Nanhemal Inswurance Con-
sumer Orgamuralion, im Alerondna Va
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© pqarud. YICW COAUTTAN O NIkkG
uew Co. Loternational Ry,
Aniirod, who works in the New York
othce ol 'Lbe Tokyo-based Nirm, said

* 4\ forecRRt Assumes that iaflation

will remain low and Lhat kng-term
mierest Fates will cemaun at terr
t jevels

1o an interview before addremsing
e Japan Socicty, be aaid there 1 &
W% chance that by the end aitbe =

ar Lhe United Slates, Jlm or
Gernany would cul ita ducount rate

Mr. Axilrod wan the Federa)
Rescrve Board's Wwp ranking sttt
¢incial for the last 10 years before
b joioed Nikko tn July

Machel Dies in Crash

KOMATIPOORT, South Alnea —
President Samors Machel of
Morambique and M4 other prople
yere Lilled when their twin-engine

crasbed in bad westber pust
imide South Alncs, foreign minuster
AF. Botha said.

Mr. Botha, who Mew to the craah
dte by belicopter and aw Mr
Machel’s body, Lold reportery at
KomaUpoort, pear the scene that
were were 10 survivors of Sunday
pight’s crash, iscluding the Soviet
pict of the Tupolev 1M4-A jet. Mr
Machel's prrsonal plane

He aaid the T7 dead included
Mezambique's Lraraport minuier,
Lais Alcantara Santos, s deputy
foreign munister and Mr Machel's
wcretary.

Mr. Machel had been presadent of
Mazambique, s aation of 34 million

le, snew 18 Independence from
ngu 18 1973 Defore taking up
arma against colonial forves in 1984,
b bad bewa & Burse ot a baapital in
e capital

From wre ang Sl Reporn

INOEX OF DARY FEATURES

SUMMARY OF EVERY
MAJOR STORY, 2A

Tlad tudiodmm Wi L passed leg-
WAl permuiung eslabllsdment
of the mechanism lor wamlemng
Conral] to the publc sevtor

Bat tre N1oal b)) that calla for
& public offering of e govern.
feat’s intevest 10 the rallroad —
created 1n 1976 ot of Whe wreek.
age of the Pena Ceotral apd ux
other Northeamt caumets ~ u lo
tally dilferent from Heagan ad-
minuiration place 18 thas area

The Drpartment of Trampor-
ation originally wanted W0 well
e camer o Norfolk Southern
Corp

That spproach cleared e Sen-

SEE CONORESS, PAGE 8A

whise A DUICORAMDE Advgpcwd
Westero passewger places, Soviet
ard Chuncee avistion tpecialisty bere
-y

Wentern smuces iy the drive by
each country to baild up and med-
UL JU econGMy B8 Waking place
sgaitmt the bachground of a trend
loward normaliation of Sipo Soviet
relations, including ecooontue rela-
Lwns

Sorne Western sources my Chma
will require perbaps as many as 30
pamenger Alreraft over the oext 10
10 13 years Soch a deal U 1t Bad
breo pegotsted with & US alrcrant
manuiscturer, would have carred &
prce tag of at leamt §! billion,

The Western sources sy Ching

Middivlae e, woul
have carmied a price g
of at least $1 billion.

represeerts one of the world's (astes
powiag Arcraft martrta Bostus
rowilh is the reporied deaire to oy,
reponally based air carrver 1a (3,
oA Sowvws #dd that China mew
\ecTeased air Uransportation L e
mole Crealer avem 0 world mar
ra .

Trade briwewn Chuna and e S
viet Usson sho 15 sarng In 1
ﬂ.ruummmduuyru.(\.
828 IMmports from he USSR wer
teported 10 have chimbed 3742

APC Net Falls, But Optimism Abound:

By JOHN DAVIES
il @ Covmreryuy femt
OAKLAND — Nigher tazes drove
tbird quarter profit at American
Presdent Com down M% L $93 mul.
Lioa trom $14.3 raullion a yrar ago.

But snalysts sa1d e [act that the
transportation COmMpany’s pretaz
FAaMmIngD rose #%. W $195 million
froen $179 mulbion, Rt & cnun-
uUstion of the turmaround Lhat op-
curred in the wvond quarer Third
quanter revenue was LYW 2 mulhion,
up from 13091 & milhon

Sally Smuts, rampoartation ana.
Iyst for Alex Brown end Sovs Inc 1o
Ralumore, callnd e financial re
il “very posuve * Higher pretas
prolit, coupled with reword rowth in

volume, cooUnue o look good, sbhe
sard

Amwrnican Preasdent Lines ships
carmud X% more cargo 18 July, Aw-
gust sed Seplembder of 1988 than
they bad during the same mouths &
year carbier. la an even more dra-

malic developmeot. APL. a mobad.’

ury of ARC, sieadily expanded the
humber of double-stack trains it op-
ralms, boowling 1 domestic cargo
volumne by 70%.

W Bruce Seaton, chairman of
American Premdent Cos, wid thyrd
quarier profit was higher even
though ocean shippiag rates are
much Jower Lhan they were s yrar
ago Mr. Seaton said tbe company
bad moved Loto rail operations to

No Florida Savings Seen
From Tort Law Reform

By LEAM R. YOUNG
Aoy oF Copmmemray tuym

WASHINGTON — Thery wilf te
0O \Burance MvIngs due to tort law
reform in Floarda, accarding to doe-
wnents flled by Aetoa Casualty and
Serety Co and SU Paul Fire and
Mannse loserasce Ca.

The documeots, filed with the
Florida issursnew commiusioner,
were revealed dere by J. Robert
Henler, pramdent of e Nationa) Lo
wrance Consumer Orgacitation. a
Ralph Nader-aifiliated consumer
Lroup fighting tort reform.

“Aetns soid the state of Florsda
false BIll of goode.* Mr. Nader 1old
reporiers Monday.

The compazy lobbled for tort law
changes wayiog limitations on the
rght 0 e would affect Hability
insurance rates, but then °It broke
I3 promise and that these
changes will not affect lnsurance
rates,” Mr. Nader 1aid.

“They bave (o be lying one way or
Apother," Mr. Hunter told a prems

{erence. Either tort law reform

will et save insurance dollars, be
said, or 1t will But Aetns 13 ow
Argung it both wayn, he added
Mr. Huater wggested that he re
Hncions 1 e Flonda baw would,
soder his andlynis, save abowt 7%
Artaa told e Florda

I,

nal settle-

M reached with the plalnuff,
Al powened 10 reduce the sxpeet-

od nos-ecomomie component of dam-

agvs L0 lem than J30,000° Aetna

added.

Peter Lefkin, counsel to the
American Inswrance Association,
1 In an interview that thery are
prodlems with the Florids example,

For starters, be sald, the Inw has
been challenged by both the trial bar
and the insurance and is oo
Appeal before U Florida Supreme

SEE NO,PAGE 18A
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belp offset dowsniorm e pevds:
ability of acean sbuppung

Mark Thampson, APC vy pres.
drot of isvesior relatioms, wd o
third quarter resalU confirm b ¢
fecUveoem of Lt srategy

“We were pleassd wih 1be cv
solta” be sasd “The oversll deman.
for premusm tramporation kas s
creamd. despile the lact that rate
wery howrer than last yrar The 3
atlicant items were the cormdise
Mrength 1o oceas and domatx vl
s "

Mr. Thompeos 3aid America
Presstent Con aees * 4 contisung 1=
proverneet o our overall buauneas

He would oot sprerfically foreeas

SEE APC PAGE 12

Japan Eyes
Crude Steel
Output Slide

By AE CULLISON

Al B (arrm—
TOKYO —~ Japans crvde stee
production will drop ender 100 rmul-
Loa metrc tons 1a 194 for the fing
Ume (o thive years, scourtding Lo Lo
Musustry of latermaucnsl Trade ang

Miautry officals report this
Years crude steel owtput will dip by
7% from prodectcs in 1963 (o only
779 muiboa metne too Thus o e
lowes! pount moce e 7% milbon
e Loos recorded 1n 19X (A et
ric ton equals 1300 pounds )

Al Lhe same tme, seel tndusty
sonrees disciomd Lhatl wp-to-date e
Umates sbow the industrys experys
(his ywar will reach oo more thas
33 millico metric oo, This would
be a 3.000,000-metric-ton decline
from the ywar.

Should thiy gloatny forveast prove
SCCUTALE, 1t would be the Nryt year-
to-year all since 1M1, That was e

SEEJAPAN, PAGE 4A




| fINES WEIE e lasl werl

Testimony showed that (he sur.
charge for doctors being sued Ko
malpractice bhas, in eilect, buosted
St Paal's prevmuum income for the
sate by 85% above Lhe 18%

The company said Ibe surchacge

NEW YORK = The proportion of
Americany who smohe has devhined
marhedly over the last decade, byt
those who amoke are smoking mare
heawvily, acxording to the Amenican
Cancer Society. .

The percentage of adult males
who smoke dropped from 417% 1o
1% from 1976 to 1983, while the
pereentage of adult female smoken

CONTINUED FROM PAGE 1A

Il companies reduce rates for
1967 and the law U overturned, Mr
Lelhin sa1d. “we have to eat up that
Lo *

nies downg business in Florida that
Use fomr year Lme Ll in the law
combined with Florida's four year
satute of hmutatiors might result in
allorneys delayiag e filing of smuts
unll e Law expires

But Artas sliuded to Lhw problem
18 18 presentation e the depart.
mel, sayiag that If s Law s 4.
lowed 10 expire, "W expected ry-
ducUoms. will be Jower han thoae
indsrated 1o this memorandum *

Aetha told the department that
3 estumates are based on “future
cost reductians i Uw Law as curtent.
ly structured remains 18 effect®

Elsabeth Krupnick, s public cria-
tlons spokesman for Aeins, said
masy of Uw tort law changes in
Florda were “diluted *

For wwiance, sbe wid, e collat.
eral source Law allows for subrogs-
G, = pay-outs by bealth traurers
and others may be recouped from
Wbt llabality insurer.

Dale Hazdett, director of twe Flor.
s department's Division of lnaur-
apce Rating, said hia oifice 13 re
viewing filings received from

Thete also s fear among compa- -

rrammstiene ol the progoeed Tate
incrraw

The company said (hat beth (he
Mgher rates and the investment o
CUME on Lhe feserves would o e
sulls 1n 2 profat 1n the slate on hed;.
cal malpractice 1naurance

Smoking Population Declines

dropped ftum 2% 10 W, the aoxs-
ety sad

However. (he soriety sa1d the pro-
portion of male smohers 30 years of
age and older conruming 23 or mory
cigarettes a day unwereased from 31 %
10 M 1'% between 1978 and 10, then
dropped back 1o 314% 1n 1S Amang
females. this proportion increased
from 196% 1n 1776 10 237% 1 190,
then declined Lo 13T 1 1963 (AID)

No Florida Savings Seen

“many, many” companis. and the
Wl 1 pot compheted

“There are aress where the de
partment will bave querlions and
will require furteer clanification,” be
aaid, adding that e offects of tort
reform would be one arva The de-
partment, bt added, can lum down
the requesis for incTeasw if the jus
tifications filed by the companies
are (ound 10 be tnadequats

He also ool that other COATIA -
nas bave filed for iocTvanrs tat dd
nclode » reductve offect fram Ue
tart reformy elrmenta of e Lw

*The savings (rom tort reform
are only as good as the law that
pasard.® abe aand

Ms Krupnsck contrasied ibe Flar.
s utualon with Artaa's actiom af-
ter tort law changes 1n New York

. and Conmectyeyt

In New York, abe raid, Artan o
Creanrd Bability rates by 7% while
0 Uonnectacut 1t pulled back expect.
od incTvases In peraonal and com.
meteial sutornoinle luws

She added, \on. UASt ancther geal
of tort reform b Anctvanng avail-
ability of issuranee. and availatality
problems are raung where tort re
form bas beve raacted

A cbart prodeced by Actza
howrd that collateral sourcve ofinrt
In which other somrees of comperoa.
tion are taken 18t consideration

cuncreie barmer al 1% frules an hout
with dumnmus W7 apped rmde Lo e
urmine || ocvupanl would suller
fata) brad injurves Cam 10 which the
demmies wosld “die” sre rated
worsl, Usmr 10 which U dummues.
and therefore presyumably people,
would Lve arv rawed “Hest - So. you
nd up Wit Multiple wiavers o o
m

In Augant taws, the government
uid (he Subary GL was the won
uhre 8 dummy wored a 1,728 hrad
injury. whatever Ut means Hower.
7. e governmwet performed the
ame el s Apnil and coocluded
that the Lawru §-Mark was the worst
with 8 3172 wrore What sbout the
peran who saw e Apn reauits on
the Lousy and raded oot and bought
-8 Subaru GLY

In be Latemt test, the goverTret
concluded that Ford Taurus and
Mercury Sable failnd o meet unolf).

. wer avew ruamg MWibbtiamh B

Conaider a Lewt 10 whiey 1000 o
higher rank meaas Lhe dummy
Ihe wheel would bave bewn ken o
the mortuary, and below | 000 (M
dummy woald bhave MWrvived T
wbcompact Nove scorvd very we
at 3AL slightly better than 5 il wase
Olda &8 at &4 but far btter \han .
full mise Busch LeSabre st pog Hat
you were aboul W rua 1ALG amguie
€A, woubd you ratber b betiang 15e
wheel of 8 Uny Nova o, ws the si
Ra0 gors. wouldn { youw really ragse:
bave a Buwk®

And how could the Ol Yo 3
¥ much britet an & LeSabre whe
\be two are CM H-body cary — 1.
sMme vebacles except (or tnlla
nm and price” Same o1 Taury,
Sable, bualt 10 he tarme factoary.
Ly scored differvely

Is sddiion b crasa Lty Laest
worst Juls filley 18 from e imgys
ance wdatry These studien arec

e

From Tort Law Reform

would have rrro effect in products
Liability bodily injury clasms and
04% in all otber general lability

limitatios on joint and several
liabulity 18 which one delendant can
bt sacdied with Lal pay-out would
g2 0% 1n cithey category, the chart
showed

Limitations on punitive damages
and requnng periodic payment of
future ecosomic damage above
£30000 alwo have no monetary ef-
fect oo the couts of either products
bodily injury or all other gemersl
Uatality

A urmular chant Wwowed no effect
an sutomoblle bodily injury eclaim
corl lrom rt Law changes 1n Flon.
da. mither

In & nmilar snalyan, St Paul
Fire amd Maruwe lnsurance Co con-
Cluded that “the non-rconamic cap of
HI0.000, jourt and srveral lubiliy
oo U BOnaonomIc damages, and
tbe masdatory structured settle.
ments on kames above E0.000 will
produce Liitle or no saving to the
tarl sYsem A8 It pertains to medical
malprscuee *

S Pagl went on 1o sy that it s
boprie) thstl the tort law change
which went 1nto eflect July | in
Flanda might have an impact on
louars that coeur after that date

Bet, the company insisted. “to
larecast twr effect s Bighly apecula:

tive Our evaloalon of prar -amem
sthowed little or PO LAvInGY coader
lquvmﬂuollhhwucw:
anslysis of otbey proviusons show o,
eIpecied savings Owy best estima-
s o effect from e tart changes

In 1, letier o the Flonas loge
ance Department, Aetns asked 0.
slected preThium IncTease of (72
with annusl premium effect .
WO oo policys wnitten oo o
aAfter Jaa |, (7

In 10 prescotauon 15 U =ate
IRsurance department. S8 Paul g
gested tAat I mught have Limiied
MAVIDgS 18 malpractice claima re-
suling s death

A 43T mvings 10 thy one catrgo
ry could remill i dollar savingy s
the salr of M0 1M on coversge of
pbysiciam and wrgprowm

Me Hunter wurmused that e n
rance industry must beheve g
tort Law changes will affeet jmsucr
ARy COBtL MACY 10 U hobdenang every
statr legulature and the federai pen
crument for chaagea

1 think ey want to pocket tne
money.” be sad of U Flonds N
ingy

He noted, too, a1 1o comple 15
data, AetAs analyred cluma infor
mabion and propected (e effects of
Sprralic tort Law changes such as e
effect of punt acd weveral Latuuty

M

Deals Set Records

1% of e 193 so0mual recerd of
$150 tullion

Foreygn oet parchases of US cor-
porate boads rom 11% 10 Lhe second
quarter W 5116 billiee from $1) ¢
Wibon 18 the firmt quarter, the SIA
s Corporate bond yields pealed
10 May, cotnciding with excepuonsl.
ly large moothly aet purchases of
2 hllon

Altbough there were dramatic
shifts 1o wvestmwnt patierma, US
invelsr (olerest 1a foreigs stocka
was maintained at the first quarier
record bevel of 521 billice 18 the
second quarter.
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Dollar Mov
On Number

gy Saiey ¥ g

NEW YORK —~ Thwe US doller
moved highar Momdsy ob & combana .
Uon of factors, incimiing » staterrment
by Karl Otto Porbl, pressdest of U
Went German Desdesbanh. that the
dollar bas {alew far eoomgh

Further depreciation would be in
pobody's best Intevest, be 101d a
mewting 18 London of the West GCer.
man Charnber of Indestry and Cam.
merce, becaese the dollar bas
resched a level against Esrophes
curtencies that conformy moch het





