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XNTRODUCTION 

I 

8 

a 

This is an appeal from the Third District's decision that 

Florida Statutes $5 7 6 6 . 2 0 7  and 766.209 are unconstitutional. 

The Plaintiffs/Appellees, Patricia Escharte, a minor, by and 

through her parents and natural guardians, Norma Escharte and 

Pedro Escharte, and N o r m a  Escharte and Pedro Escharte, 

individually, will be referred collectively as the I1Eschartesl1. 

The Defendant/Appellant, University of Miami d/b/a the University 

of Miami School of Medicine, will be referred to as lWniversity.tt 

Citations to the record on appeal will be by the letter I1R1l with 

appropriate page numbers. The appendix accompanying this brief 

will be referred to by appropriate section and page number. All 

emphasis is added unless otherwise indicated. 

STATEMENT OF THE CASE AND FACTS 

Statement of the Case 

The Trial Court held that Florida Statutes 55 766.207 and 

766.209 are unconstitutional on grounds that the statutes violate 

the Eschartes' constitutional right of access to the court, right 

to t r i a l  by j u r y ,  equal protection guarantees, and procedural and 

substantive due process rights. Additionally, the Trial Court 

held that the statutes violate the Florida Constitution's single 

subject requirement and constitute a taking without compensation. 

On appeal, the Third District affirmed the Trial Court's 

ruling that the statutes violate the Constitution's access to 

courts provisions, reasoning that the Legislature failed to 
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demonstrate that there is an overpowering public necessity for 

this legislation and lack of alternative remedies to address the 

problem. The Third District also reasoned that the statutes do 

not provide a reasonable alternative and commensurate benefit in 

exchange fo r  the damage cap. The Third District declined to 

consider the other grounds the Trial Court relied on to hold the 

statutes unconstitutional. 

Lesislative History 

The Florida Legislature enacted Florid, St tutes § §  766.207 

and 7 6 6 . 2 0 9  to protect the public from the medical malpractice 

crisis, which affects the availability and affordability of 

medical care. Before enacting these statutes, the Florida 

Legislature established the Academic Task Force For Review of The 

Insurance and Tort Systems to analyze the medical malpractice 

crisis and recommend solutions.' The Task Force was directed to 

report on its findings and recommendations by March 1, 1988. 

However, Governor Martinez and legislative leaders requested an 

expedited report. On August 14, 1987, the Task Force released 

its "Preliminary Fact-Finding Report on Medical Malpractice" 

(Appendix 2). On November 6, 1987, the Task Force released its 

Medical Malpractice Recommendations (Appendix 4 ) .  

Ch. 86-160, Laws of Florida. The Task Force consisted 
of three university presidents and two businessmen with distin- 
guished public service records. Additionally, the task force 
hired a professional staff with expertise in insurance and 
finance, actuarial science law, economics and medicine. The Task 
Force did not include members of special interest groups. 

1 
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A f t e r  conducting an extensive study of the malpractice 

a 

a 

a 

crisis, the Task Force recommended a comprehensive program to 

address the problems underlying t h e  medical malpractice crisis. 

In the Medical Malpractice Preliminary Fact Finding Report, the 

Task Force identified the dollar amount of paid claims and the 

delays, costs, and uncertainty inherent in the tort system as 

ma j or concerns. 

In February 1988, the Governor called the Florida Legisla- 

ture into a special sess ion to address the medical malpractice 

crisis in Florida. The legislature relied on the Task Force’s 

extensive study, weighed the various alternatives, balanced the 

policy reasons supporting each alternative, and promulgated 

legislation to meet this public need. The preamble to this 

legislation, Chapter 88-1, provides: 

WHEREAS, the Legislature finds that 
there is in Florida a financial crisis in the 
medical liability insurance industry, and 

WHEREAS, it is the sense of the Legisla- 
t u r e  that if the present crisis is not 
abated, many persons who are subject to civil 
actions will be unable to purchase liability 
insurance, and many injured persons will 
therefore be unable t o  recover damages f o r  
either their economic losses or their non- 
economic losses, and 

WHEREAS, the people of Florida are con- 
cerned with the increased cost of litigation 
and the need f o r  a review of the tort and 
insurance laws, and 

WHEREAS, the Legislature believes that, 
in general, the cost of medical liability 
insurance is excessive and injurious to the 
people of Florida and must be reduced, and 
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0 

WHEREAS, the Legislature finds that 
there are certain elements of damage 
presently recoverable that have no monetary 
value, except on a purely arbitrary basis, 
while other elements of damage are either 
easily measured on a monetary basis or 
reflect ultimate monetary loss, and 

WHEREAS, the Legislature desires to 
provide a rational basis for determining 
damages for noneconomic losses which may be 
awarded in certain civil actions, recognizing 
that such noneconomic losses should be fairly 
compensated and that the interests of the 
injured party should be balanced against the 
interests of society as a whole, in that the 
burden of compensating f o r  such losses is 
ultimately borne by all persons, rather than 
by the tortfeasor alone, and 

WHEREAS, the Legislature created the 
Academic Task Force for Review of the 
Insurance and Tort Systems which has studied 
the medical malpractice problems currently 
existing in the State of Florida, and 

WHEREAS, the Legislature has reviewed 
the findings and recommendations of the 
Academic Task Force relating to medical 
malpractice, and 

WHEREAS, the Legislature finds that the 
Academic Task Force has established that a 
medical malpractice crisis exists in the 
State of Florida which can be alleviated by 
the adoption of comprehensive legislatively 
enacted reforms, and 

WHEREAS , the maqnitude of this 
comDellinq social problem demands immediate 
and dramatic legislative action . . . . 

Chapter 88-1, Laws of Florida (Special llEll Session) (amended and 

re-enacted Ch. 8 8 - 2 7 7 ,  Laws of Florida). In addition to the pre- 

amble, the legislature made specific findings in Section 4 8 ,  

which are applicable to the issues herein: 
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(1) The Legislature makes the following 

0 

b 

0 

findings : 

(a) Medical malpractice liability 
insurance premiums have increased 
dramatically in recent years, 
resulting in increased medical care 
costs f o r  most patients and func- 
tional unavailability of malprac- 
tice insurance for some physicians. 

(b) The primary cause of increased 
medical malpractice liability 
insurance premiums has been the 
substantial increase in loss pay- 
ments to claimants caused by 
tremendous increases in the amounts 
of paid claims. 

(c) The average cost of defending 
a medical malpractice claim has 
escalated in the past decade to the 
point where it has become imper- 
ative to control such cost in the 
interests of the public need f o r  
quality medical services. 

(d) The high cost of medical mal- 
practice claims in the state can be 

requiring early determination of 
the merit of claims, by providing 
for early arbitration of claims, 
thereby reducing delay and 
attorney's fees, and by imposing 
reasonable limitations on damages, 
while preserving the right of 
either party to have its case heard 
by a jury. 

substantially a 11 ev iat ed by 

( e )  The recovery of 100 percent of 
economic losses constitutes over- 
compensation because such recovery 
f a i l s  to recognize that such awards 
are not subject to taxes on 
economic damages. 

(2) It is the intent of the 
Legislature to provide a plan f o r  
prompt resolution of medical 
negligence claims. Such plan shall 
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consist of two separate components, 
p r e s u i t  investigation and 
arbitration. Presuit investigation 
shall be mandatory and shall apply 
to all medical negligence claims 
and defenses. Arbitration shall be 
voluntary, and shall be available 
except as specified. 

(a) Presuit investigation shall 
include : 

1. Verifiable require- 
ments that reasonable 
investigation precede 
both malpractice claims 
and defenses in order to 
eliminate frivolous 
claims and defenses. 

2. Medical corroboration 
procedures. 

(b) Arbitration shall provide: 

1. Substantial incen- 
tives f o r  both claimants 
and defendants to submit 
their cases to binding 
arbitration, thus 
reducing attorney's fees, 
litigation costs, and 
delay. 

2. A conditional limita- 
tion on noneconomic 
damages where the defen- 
dant concedes willingness 
to pay economic damages 
and reasonable attorney's 
fees . 
3 .  Limitations on the 
noneconomic damages com- 
ponents of large awards 
to provide increased 
predictability of outcome 
of the claims resolution 
process f o r  insurer 
anticipated losses plan- 
ing, and to facilitate 
early resolution of 
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medical negligence 
claims. 

a 

Chapter 88-1, Section 4 8 ,  Laws of Florida (Special t lEtt  Session), 

codified as 5766.201, Florida statues (1988). 

The Legislature specifically found that a number of 

problems directly contributed to the malpractice crisis i n  the 

State of Florida, which adversely affects the availability and 

affordability of health care in Florida. The legislature 

considered numerous alternative solutions. See Appendix 2 ,  Task 

Force's Discussion Draft of Medical Malpractice Reform 

Alternatives. However, t h e  legislature determined that a 

comprehensive solution, which includes a contingent cap on non- 

economic damages and a contingent arbitration procedure, is 

required. 

The contingent cap on non-economic damages is an integral 

part of this comprehensive legislative response. Indeed, 

Professor Gifford, the Associate Director of the Task Force, 

stated in a letter to Mr. Robert Henderson of the House Insurance 

Committee that there is no alternative to the damage cap: 

The research staff considered any number of 
possible solutions to the problem of 
dramatically increased loss payments, and we 
concluded that any approach not containing a 
cap on non-economic damages would not 
ameliorate escalating premium costs. If there 
is an alternative method of m eetins the 
public necessity, our exhaustive consider- 
ation of possibilities did not find it. 

Appendix 5. This is mirrored by the Academic Task Force Report, 

which specifically states: 
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only a cap on noneconomic damages would 
reduce medical malpractice paid claims 
appreciably. 

Medical Malsractice R e f o r m  Alternatives, October 2, 1987, 

Appendix 3 at page 5. 

a 

a 

e 

0 

SUMMARY OF THE ARGUMENT 

The statutes at issue do not violate the Florida 

Constitution's access to courts provision because they comply 

with both prongs of the Kluser test. In holding that the statutes 

do not comply with the Kluqer test, the Third District 

effectively acted as a 88super legislature" and substituted its 

judgement for the Florida Legislature's judgement, contrary to 

well-established principles of judicial construction. The 

Legislature conducted an extensive study of the medical 

malpractice crisis, determined that there was an overriding 

public necessity to address the crisis and that there are no 

alternative means available to address the perceived problems. 

The statute also provides both an alternative remedy and a 

commensurate benefit in lieu of a traditional recovery in tort. 

Additionally, the statutes at issue do not violate Florida's 

constitutional right to j u r y  trial. The statutes uphold the 

right of either party to obtain a jury trial and impose a 

contingent cap on non-economic damages only where the plaintiff 

refuses the alternative remedy of arbitration. 

Further, the instant statutes do not violate procedural or 

substantive due process. The statutes contain reasonable, non- 
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arbitrary provisions that were designed to meet legitimate legis- 

lative goals. 

The statutes at issue do not violate constitutional equal 

protect ion guarantees. Rather, the  statutes provide rational 

classifications enacted to meet specific legislative goals. The 

means utilized to reach those goals are rationally related to the 

legislative goals. 

In addition, the instant statutes do not amount to an 

unconstitutional taking of private property without due process 

of law. There is no property right in any particular remedy; nor 

is there any unconstitutional taking under the state's eminent 

domain powers. 

The statutes do not violate the single subject requirement 

of Florida's Constitution. They are naturally and logically 

connected to a single subject and were promulgated in a special 

session devoted to the medical practice crisis identified by the 

Academic Task Force and specifically found to exist by the 

Florida Legislature. 

Finally, the statutes do not usurp judicial powers in 

violation of Florida's Constitution. The statutes undertake a 

purely legislative goal of balancing duties and obligations of 

economic life and are an appropriate exercise of available legis- 

lative powers. 
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ARGUMENT 
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a 

0 

I. THE CONTINGENT CAP ON NON-ECONOMIC DAMAGES, 
DOES NOT VIOLATE FLORIDA’LJ CONSTITUTION, 
ART. I. 521 - THE RIGHT OF ACCESS TO COURTS 

The cap an non-economic damages in the statutes at issue 

does not violate Art. I, 921 of the Florida Constitution, which 

guarantees access to the courts. A legislative enactment which 

abolishes a pre-existing common law right does not violate Art I, 

521 if: (1) the legislation provides a reasonable alternative 

remedy or commensurate benefit; a (2) there is a legislative 
showing of overpowering public necessity for the act and there is 

no alternative method of meeting such public necessity. Smith v. 

Department of Insurance, 507 So.2d 1080 (Fla. 1987), (citing 

Kluser v. White, 281 So.2d 1 (Fla. 1973)). The statutes at issue 

satisfy bath prongs of the Smith/Kluser test and are, therefore, 

constitutional. 

A. Oversowerins Public Necessity an d No Alternatives 

The Legislature, through the Academic Task Force, conducted 

what has arguably been the most extensive study on the insurance 

and tort system, and medical malpractice issues arising w i t h i n  

that system, in the history of the United States. As a result of 

this study, the legislature determined that a medical malpractice 

crisis exists, which adversely affects the availability and 

affordability of health care in Florida. Additionally, the 

legislature found that the crisis has made malpractice insurance 

Ilfunctionally unavailablevv f o r  some physicians, thereby 

threatening the ability of many injured patients to recover 
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damages in medical malpractice cases. The Legislature concluded 

that the *magnitude of this compelling social problem demands 

immediate and dramatic legislative ac t ion ."  

The primary causes of the crisis, according to the 

legislature, are the high-end damage awards and the substantial 

litigation costs in medical malpractice cases. Accordingly, the 

comprehensive legislative remedy includes a contingent cap on 

non-economic damages to reduce the high-end awards and a 

streamlined arbitration procedure to reduce litigation costs if 

the defendant admits liability. 

The legislature determined that there was no alternative to 

the contingent cap on non-economic damages. Between 1975 and 

1988 the legislature enacted numerous statutes in an attempt to 

control the medical malpractice problem. During this period, 

virtually every other conceivable alternative short of a 

statutory limitation on damages was reviewed and enacted. As 

noted in the Task Force Report, these changes had only limited 

success. Faced with these previous unsuccessful attempts at 

reform, combined with the exhaustive analysis of the Academic 

Task Force, the 1988 legislature, in a special session called to 

address the specific problems of the medical malpractice crisis, 

adopted the only other alternative available to it: a damage cap. 

B. Principles of Judicial Construction 

The real issue in this case concerns the relationship 

between the legislative and judicial branches of our state 

government and the proper role of a court in determining whether 
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a legislative act is constitutional. The Third District 
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improperly acted as a llsuper-legislaturell by rejecting the 

Florida Legislature's findings that the medical malpractice 

Crisis is an overpowering public necessity and that there are no 

alternative solutions. A s  discussed below, Florida's Courts have 

consistently upheld the legislature's ability to modify o r  

abolish pre-existing causes of action when the legislature 

provides specific findings supporting its action. These 

decisions are based on principles of judicial construction that 

require the courts to abide by legislative findings when 

reviewing legislative enactments. 

For example, this Court stated in State v. Bales, 343 So.2d 

9 ,  11 (Fla. 1977) that: 

[ W J e  must bear in mind that any legislative 
enactment carries a strong presumption of 
constitutionality, including a rebuttable 
presumption of the existence of necessary 
factual support in its provisions .... If any 
state of fac ts ,  known o r  to be assumed, 
justify the law, the court's power of inquiry 
ends.... Questions as to the wisdom, need or 
appropriateness are f o r  the Legislature ... 

- Id. (citations omitted). Likewise, in Holley v. Adams, 238 So.2d 

401 (Fla. 1970), this Court stated: 

First, it is the function of the Court to 
interpret the law, not to legislate. Second, 
courts are not concerned with the mere wisdom 
of the policy of the legislation .... Third, 
the Courts have no power to strike down an 
act of the legislature unless the provisions 
of the act, or some of them, clearly violate 
some express or implied inhibition of the 
Constitution. Fourth, every reasonable doubt 
must be indulged in favor of the act. If it 
can be rationally interpreted to harmonize 
with the Constitution, it is the duty of the 
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Court to adopt that construction and sustain 
the act. * * * 
The judiciary will not nullify the 
legislative acts merely on grounds of the 
policy and wisdom of such act, no matter how 
unwise or unpolitic they might be..... 

- Id. at 404-405 

In Holly v. Auld, 457 So.2d 217 (Fla. 1984), this Court 

upheld the constitutionality of the discovery privilege f o r  

medical peer review information contained in Florida Statutes, 

Section 768.40, reasoning: 

Inevitably, such a discovery privilege will 
impinge upon the rights of some civil 
litigants to discovery of information which 
might be helpful, or even essential to their 
causes. We must assume that the Legislature 
balanced this potential detriment against the 
potential f o r  health care cost containment 
offered by effective self-policing by the 
medical community and found the latter to be 
of greater weight. It is precisely this sort 
of policy judgment which is exclusively the 
province of the Legislature rather than the 
courts. 

- Id. at 220.* 

-- See also Feldman v. Glucroft, 522 So.2d 798 (Fla. 
1988), this Court had to decide whether other sections of the 
statute involved in Holly totally abolished defamation claims 
arising out of medical review committee proceedings and, if so, 
whether this violated the Florida Constitution's right of access 
provisions. This Court cited its earlier decision in Holly and 
held that the statute limited, but did not totally abolish, t h e  
defamation cause of action. Accordingly, this Court did not 
address whether the discovery privilege violated the constitu- 
tional access to court's provisions. Id. at 801. Nevertheless, 
in a concurring opinion, Justice Grimes stated that even if t h e  
statute was deemed to completely abolish the cause of action, it 
would still be sustainable under Kluger. He specifically c i t e d  
the Preamble of the 1973 law adopting the privilege, noted t h a t  
the Legislature had perceived an overwhelming need f o r  medical 
review committees to function without a fear of retaliation in 

2 
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In Rotwein v. Gersten, 36 So.2d 419 (Fla. 1948), this Court 

h 

,- 

upheld a statute that abolished causes of action f o r  alienation 

of affections, cr imina 1 conversion, 

contract to marry. This Court stated: 

seduction, or 

The Florida Statute is prefaced by a declara- 
tion of policy in which it is stated that 
actions f o r  alienation of affections, 
criminal conversion, seduction and breach of 
contract to marry have been subject to grave 
abuses, causing extreme annoyance, embarrass- 
ment, humiliation and pecuniary damages to 
many persons wholly innocent and free from 
wrongdoing, that they have been exercised by 
the unscrupulous f o r  their own enrichment and 
that the best interest of the people of 
Florida will be served by abolition of such 
remedies. 

The causes of action prescribed by the 
act under review were a part of the common 
law and have long been a part of the law of 
the country. They have no doubt served a 
good purpose, but when they become an instru- 
ment of extortion and blackmail, the 
Legislature has the power to, and may, limit 
or abolish them. 

- Id. at 420-21. 

The Third 

breach 

District's decision conflicts w i t h  

of 

these 

principles of judicial construction. The Third District simply 

disagrees with the Florida Legislature's determination that there 

is a medical malpractice crisis and that only a damage cap can 

effectively address this crisis. For example, in concluding that 

Ita careful review of the legislative findings does not 

demonstrate the requisite overpowering public necessity f o r  

order to improve the quality of medical services and reasoned 
that the legislature acted appropriately to meet the need. 
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restricting damagesvv, the Third District disregarded the 

following legislative statements in the preamble and findings 

sections of the legislation at issue: 

WHEREAS, the Legislature finds that the  
Academic Task Force has established that a 
medical malpractice crisis exists in the 
State of Florida which can be alleviated by 
the adoption of comprehensive legislatively 
enacted reforms, and 

WHEREAS, the masnitude of this 
comDellinq social problem demands immediate 
and dramatic lesislative action . . . . 

* * * 
(b) The primary cause of increased medical 
malpractice liability insurance premiums has 
been the substantial increase in loss pay- 
ments to claimants caused by tremendous 
increases in the amounts of paid claims. 

(c) The average cost of defending a medical 
malpractice claim has escalated in the past 
decade to the point where it has become 
imperative to control such cost in the 
interests of the public need f o r  quality 
medical services. 

In rejecting these findings and determinations regarding the 

overpowering public necessity, the Third District clearly did not 

afford these statutes any presumption of constitutionality as 

-. 

required by Bales, including the presumption of the necessary 

factual support i . e .  that there is a malpractice crisis which 

affects the availability and affordability of medical care in 

Florida. Further, the Third District offered no evidence that 

these findings are incorrect to overcome the presumption of 

constitutionality. Rather, the Third District simply substituted 
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its opinion f o r  the legislature's opinion, which was based on a n  

extensive study of the crisis. 

The Third District erroneously relied on Overland 

Construction Co, Inc. v. Sirmons, 369 So.2d 572 (Fla. 1979). 

In Overland this Court invalidated a 12 year statute of repose 

applicable to construction on real property because the 

legislature did not express any perceived overriding public 

necessity f o r  the legislation. However, in this case the 

legislature clearly expressed the perceived overriding public 

necessity in the preamble and the findings sections of the Act, 

which distinguishes this case from Overland. Further, the 

Florida legislature responded to Overland by enacting Florida 

Statute 6 95.11 (1985) , which is almost identical to the statute 
of repose in Overland. However, in the 1985 statute the 

legislature expressed the perceived overriding public necessity 

in the preamble. This statute was upheld against an access to 

0 

c o u r t s  challenge in American L i b e r t y  Ins. Co. v. West and 

ConYers, Architects And Ensineers, 491 So.2d 573 ( F l a .  2d DCA 

1986). The American Liberty Court reasoned: 

The Legislature has the last word on 
declarations of public policy .... The courts 
are bound to give great weight to legislative 
determinations of fact.. . . It is not unusual 
fo r  a subsequent legislative determination of 
the legality of purpose to be served by an 
undertaking to be deemed sufficient to 
overcome a prior judicial decision to the 
contrary..,. In enacting the preamble to the 
new s e c t i o n  95.11(3) (c) , w e  believe the 
legislature has met the requirements of 
Overland Construction Co., thereby sustaining 
the validity of the statute. 

- Id. at 575. 
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The Third District also erroneously distinguished Carr v. 

a 

Broward Count=Y, 505 So.2d 568, (Fla. 4th DCA 19&7), in holding 

that there is no overpowering public necessity. In Carr, the 

Fourth District upheld the medical malpractice statute of repose 

against an assertion that the statute violated the plaintiff's 

right of access to courts. The Statute of Repose completely 

abolished the right to sue seven years from the date of the 

alleged malpractice. The Court reasoned that the legislative 

preamble established an overpowering public necessity: 

The public necessity f o r  the statutory reform 
embodied in the act was expressed by the 
legislature in the preamble as follows: 

WHEREAS, the cost of purchasing 
medical professional liability 
insurance for doctors and other 
health care providers has sky- 
rocketed in the past few months: 
and 

WHEREAS, the consumer ultimately 
must bear the financial burdens 
created by the high cost of 
insurance; and 

I) 

WHEREAS, without some legislative 
relief, doctors will be forced to 
curtail their practices, retire, or 
practice defensive medicine at 
increased cost to the citizens of 
Florida; and 

WHEREAS, the problem has reached 
crisis proportion in Florida, NOW 
THEREFORE.... 

We here determine, subject to supreme court 
scrutiny in this or a later appropriate case, t h a t  
the legislature has established an overriding 
public interest meeting the Kluqer test.... 

- Id. at 5 7 5 .  
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This Court affirmed and held that the Fourth District 

a 

0 

0 

a 

0 

properly applied the Kluser test: 

We agree with the district court that section 
95.11(4)(b) [the medical malpractice statute 
of repose] was properly grounded on an 
announced public necessity and no less 
stringent measure would obviate the problems 
the legislature sought to address, and thus 
the statute does not violate the access-to- 
courts provision. 

Carr v. Broward Countv, 541 So.2d 92, 95 (Fla. 1989). As in Carr 

the legislature expressed the public necessity fo r  the statutes 

at issue in the preamble. 

Contrary to the Third District's opinion, Carr is not 

distinguishable. The Legislative findings regarding the public 

necessity f o r  the Medical Malpractice Reform Act of 1975, which 

was at issue in Carr, are similar to the legislative findings in 

the statute at issue i.e. skyrocketing malpractice insurance 

costs, which result in increased medical care costs. The 

legislature expressed this public necessity in both the 1975 Act 

and the 1988 A c t  at issue in this case. Additionally, in both 

cases the legislature responded to the crisis with a 

comprehensive legislative solution. The only significant 

difference is that the 1975 A c t  completely eliminated causes of 

action whereas the 1988 Act only limits damages. If the 

legislature could constitutionally respond to the malpractice 

crisis in 1975 by eliminating a cause of action, it should be 

able to constitutionally respond to the same crisis 13 years 

later by limiting damages. 
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Carr, American Liberty and Overland demonstrate that a Court 

must abide by the legislature's determination of an overpowering 

public necessity. In Overland, this Court questioned whether 

there was a compelling need for a statute of repose. This was 

appropriate, and not inconsistent with principles of judicial 

construction, because the legislature did not express the 

perceived public necessity. However, consistent with principles 

of judicial construction, this Court in Carr and the American 

Libertv Court upheld statutes of repose against constitutional 

attacks because of the required deference to legislative findings 

and expressions of public necessity. Accordingly, in this case 

the legislative finding of overpowering public necessity meets 

the second prong of the Kluser test and, pursuant to principles 

of judicial construction, the Third District improperly rejected 

these legislative determinations. 3 

Additionally, the Third District erroneously rejected the 

Task Force's findings that there was no alternative method of 

meeting the public necessity. The Third District ignored 

Professor Gifford's statement to the House Insurance Committee 

that the Task Force could not find an alternative to the damage 

cap despite an exhaustive consideration of the alternatives. 

The legislature did not express any public necessity i n  
the Act creating the absolute damage cap involved in Smith v. 
Department of Insurance, 507 So.2d 1080 (Fla. 1987). 

3 
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Likewise, the Third District rejected the Task Force's statement 

that: 

only a cap on noneconomic damages would 
reduce medical malpractice paid claims 
appreciably. 

Medical Mabractice Reform Alternatives, October 2 ,  1987, Appen- 

dix 3 at page 5. In rejecting this finding, the Third District 

referred to the preamble in Ch. 90-401, 1990 Laws of Florida, 

which stated that the "reforms contained in this act are the only 

alternative availablett. The Third District concluded that the 

Academic Task Force's statement on the lack of alternatives, 

which was adopted by the Legislature, is insufficient and would 

require an tfinferencetl that there are no alternatives. This is 

incorrect. The Task Force's statement is clear and does not 

require any additional inference. It means that of the 

alternatives, only the damage cap would reduce the high end 

awards that are the primary cause of the malpractice crisis. 

Interestingly, the statute involved in Carr did not even mention 

the lack of alternatives. Nevertheless, this Court upheld that 

statute. 

Finally, although the Third District recognized that the 

legislature determined that damage caps would be effective in 

decreasing damage awards, the Third District concluded that 'lit 

is unclear how effective a damage cap would be in alleviating the 

cost of loss payments, paid claims, and liability insurance 

premiums.tt Pursuant to Hollev, the Third District improperly 

a 
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questioned the wisdom of this legislation. As this Court stated 

a 

a 

a 

I) 

in Hollev: 

The judiciary will not nullify the 
legislative acts merely on grounds of the  
policy and wisdom of such act, no matter how 
unwise or unpolitic they might be.... 

Holley, 238 So.2d at 405. 

The proper role f o r  a Court in determining the constitution- 

ality of a legislative enactment is to ensure that the 

legislature is not acting arbitrarily or on a whim. As this 

Court stated in Citv of New Smyrna Beach v. Fish, 384 So.2d 1272 

(Fla. 1980): 

There is a presumption that legislative 
determinations or findings of fact are 
correct and should not be voided absent a 
clear showing that they are arbitrary, 
oppressive, discriminatory or without basis 
in reason o r  justification. 

- Id. at 1276. Likewise, in Smith v. Department of Insurance, 507 

So.2d 1080 (Fla. 1987) , this Court held that an absolute cap on 
damages in all tort cases must meet the conditions of Klucrer to 

ensure that the constitutional right of access to courts is not 

Itsubordinated to, and a creature of legislative grace, . . . 
‘majoritarian whim.‘tt - id. at 1089. The Third District, at page 

21 of its order, suggested that the statutes at issue are the 

result of legislative whim because they do not comply with the 

Klucrer conditions. 

However, the Florida Legislature did not act arbitrarily or 

on a whim in enacting the contingent damage cap at issue. 

Indeed, a f t e r  the Smith Court declared the absolute cap on 
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damages unconstitutional, the Legislature responded by creating 

the Academic Task Force, which conducted one of the most 

extensive studies on the malpractice crisis in the history of the 

United States, in which many people- including members of the 

trial bar- participated in the process and submitted proposals. 

Based on this study, the legislature enacted the statutes at 

issue. Clearly, the legislature did not act arbitrarily or on a 

whim. Therefore, the statutes are constitutional regardless of 

whether the courts in this state agree with the wisdom of 

Legislature's policy. 

Finally, the Florida Legislature has been portrayed as a 

group of overzealous individuals determined to destroy the rights 

of plaintiffs. Indeed, before the Third District the Eschartes 

characterized these statutes as a Itcruel legislative joke", a 

"Rube Goldberg inventionw1 designed to hurt the seriously injured 

and help the admittedly negligent. Compared to other states' 

statutory damage caps in medical malpractice cases, Florida has 

the least restrictive damage cap. For example, California 

enacted a damage cap that applies regardless of whether the 

defendant admits liability. Cal. Civil Code 5 3 3 3 3 . 2 . 4  This is 

a "carrotf1 f o r  the defendant because it applies regardless of 

whether the defendant admits liability. On the other hand, 

because Florida's damage cap only applies if the defendant admits 

Although this type of a cap is an alternative to 
Florida's cap, it is more onerous than Florida's f o r  purposes of 
the Rluger test and, therefor, does not change the fact that the 
legislation at issue satisfies the Kluger test. 

4 
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liability, Florida's cap carries a big stick because defendants 

face the potential of a multi-million dollar judgement if they do 

not admit negligence. Additionally, Florida's Statute addresses 

another aspect of the malpractice crisis that other states have 

not addressed- the substantial litigation costs involved in 

medical malpractice actions. The arbitration procedure is 

designed to lower these costs. 

C .  The Statutes Provide Bath a Reasonable 
Alternative and a Commensurate Benefit 

Florida's response to the medical malpractice crisis is also 

less restrictive than other states' responses because Florida's 

Statutes provide an "alternative remedy or commensurate benefit", 

thereby satisfying the first prong of the Kluser test. Both the 

Task Farce and the legislature were cognizant of this Court's 

decision in Smith and the constitutional limitations upon its 

actions and struck a balance between the interests of the 

claimants, the interests of defendants, and the needs of society 

as a whole. Unlike the statute in Smith, which contained an 

absolute cap on non-economic damages and nothing f o r  the i n j u r e d  

plaintiff, the legislature established an alternative remedy and 

benefit in the instant statutes. As the Academic Task Force 

stated: 

This plan's conditional limitation on non- 
economic damages differs from the absolute 
cap that was held to be unconstitutional in 
Smith v. Department of Insurance. First, it 
applies only to medical malpractice claims, 
where a special need has been established by 
specific research findings. Second, it is 
part of a balanced plan to facilitate early 
resolution of meritorious claims, thereby 
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providing commensurate benefits in exchange 
f o r  the reduced damage remedy. The $250,000 
conditional limitation on non-economic 
damages applies only with consent of both 
parties and the $350,000 limitation on non- 
economic damages applies only if the plain- 
tiff has refused an opportunity to receive 
expedited payments of limited damages without 
having to prove at fault. 

Academic Task Force Report on Medical Malpractice Recommenda- 

tions, p.  27. In the preamble to Chapter 88-1, the legislature 

specifically adopted the findings and recommendations of the 

Academic Task Force and expressly found that the: 

Conditional limit on non-economic damages is 
warranted by the claimant’s refusal to accept 
arbitration, and represents an appropriate 
balance between the interest of all patients 
who ultimately pay far medical negligence 
losses and the interest of those patients who 
are injured as a result of medical 
negligence. 

(8766.20, Fla. Stats. 1989); See also Academic Task Force Report 

on Medical Malpractice Recommendations, Appendix 4, p. 26. 

Florida Statutes 55 766.207-.212, (Supp. 1988) were 

specifically intended to reduce delay, provide for prompt payment 

of claims, and reduce the amount of attorneys fees and costs 

which must be paid by both the claimant and the defendants. This 

alternative method of dispute resolution provides a ce r t a in ,  

prompt, and even preferable alternative to uncertain, expensive 

and time consuming trials. The major advantages, f o r  both 

defendant and plaintiff, of the a r b i t r a t i o n  proceedings are as 

follows : 

1. By making an offer to have damages determined 
by voluntary binding arbitration the defen- 
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dant agrees not to contest the issue of 
negligence with respect to the care provided. 

2. 

3 .  

4 .  

5 .  

6. 

7. 

8 .  

9 .  

The defendant agrees to be bound by and 
comply with the decision of the arbitration 
panel. 

The defendant is required to pay the claimant 
reasonable attorneys' fees and the costs in 
the arbitration proceeding. §766.207(f), 
Fla. Stat. (1989). 

The defendant is required to pay interest on 
all accrued damages. §766.207(7) (e), Fla. 
Stat. (1989) + 

The defendant is required to pay the cost of 
all arbitration proceedings and the fee to 
all arbitrators. ( § 7 6 6 . 2 0 7 ( 7 )  (9)). 

The defendant(s) is held jointly and 
severally liable f o r  all damages assessed in 
the arbitration proceeding, thus foregoing 
the applicability of the provisions of 
§768.81, which abrogated the doctrine of 
joint and several liability f o r  noneconomic 
damages and f o r  economic damages under 
certain circumstances. §766.207(7)(h), Fla. 
Stat. (1989) . 
The procedures f o r  determination of damages 
in voluntary binding arbitration are much 
less complex and the evidentiary standards, 
set forth in §120.58(l)(a), Fla. Stat. are 
more relaxed, especially with regard to the 
admission of hearsay, than evidentiary 
standards applicable at trial. 5766.207 (2) , 
Fla. Stat. (1989) . 
The defendant must pay an arbitration award 
within twenty ( 2 0 )  days after the determina- 
tion of damages by the arbitration panel. 
§766.211(1), Fla. Stat. (1989). 

If the defendant fails to pay the arbitration 
award within ninety (90) days after rendi- 
tion, the award begins to accrue interest at 
the rate of eighteen percent (18%) per year, 
rather than the twelve percent (12%) 
statutory rate of interest normally incident 
to judgments obtained after t r i a l .  
§766.211(2), Fla. Stat. (1989). 
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10. The arbitration award is only subject to a 
limited administrative type appeal pursuant 
to S120.68. In addition, an appeal does not 
serve to stay the arbitration award and 
neither the arbitration panel nor a circuit 
court judge can stay the award pending 
appeal. This abolishes the defendant's right 
to supersede a judgment by posting adequate 
and sufficient bond at twelve percent (12%) 
interest, and by its very terms forces an 
appeal proceeding to be completed more 
expeditiously. The Appellate Court can only 
stay the payment of an arbitration award if 
''manifest injusticen is shown, so an arbitra- 
tion award will rarely be stayed. Further- 
more, even if such stay is granted, interest 
will continue to run at the rate of eighteen 
percent (18%), rather than the twelve percent 
(12%) rate of interest normally incident to 
judgments on appeal. 5766.212, Fla. Stat. 
(1989) . 

The claimant can also make an offer for voluntary binding 

arbitration to the defendant(s), thus utilizing these procedures 

to their own advantage as well. §766.209(3), Fla.Stat. (1989). 

If the defendant rejects this offer, the action proceeds to trial 

without any damage limitation. If plaintiffs prevail they can 

recover pre-judgment interest and attorneys' fees of up to 25% of 

the award, reduced to present value, neither of which remedies 

are otherwise available. Accordingly, unlike the statutes in 

Smith, the advantages from the statutes herein flow equally to 

plaintiffs and defendants. The statutes also provide increased 

claims predictability, more efficient loss planning, a reduction 

in the dollar amount of paid claims, and otherwise make insurance 

functionally available to all medical practitioners, thus 

increasing the availability of recovery f o r  all claimants. 
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The Third District recognized the legislation at issue 

provides certain benefits to claimants, which distinguishes this 

statute from the statute in Smith, However, the Third District 

erroneously held that the aforementioned benefits are not 

commensurate with the claimant's loss of non-economic damages in 

excess of the cap. Indeed, in Mahoney v. Sears, Roebuck & Co. , 

440 So.2d 1285 (Fla. 1983), this Court held that the Worker's 

compensation statutes comply with the Klucrer test and provide a 

commensurate benefit despite the fact that the plaintiff college 

student received only $1,200.00 in pain and suffering damages f o r  
loss of vision in one eye that resulted in 24% disability. This 

Court recognized that the student could have received more f o r  

his vision impairment under traditional tort law, reasoning: 

In Acton v. F o r t  Lauderdale HosDital, 440 
So.2d 1282 (Fla. 1983), we held that subsec- 
tions 440.15(3) (a)  and (b) , Florida Statutes 
(1981) do not violate constitutional 
guarantees of access to the c o u r t s  and equal 
protection, Mahoney might well have received 
more compensation f o r  the loss of his eye 
prior to the legislative amendments to the 
Workers' Compensation Law in 1979. Mahoney, 
however, received fully paid medical care and 
wage-loss benefits during his recovery from 
his on-knee-job accident without having to 
suffer the delay and uncertainty of seeking a 
recovery in tort from his employer or a third 
party. Workers' Compensation, therefore, 
still stands as a reasonable litigation 
alternative. The $1,200 award f o r  loss of 
sisht in one eve may amear inadequate and 
unfair, but it does not render the statute 
unconstitutional. Accordingly, we approve 
the decision of the district court. 
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- Id. at 1285-86.5 
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Beginning with Kluqer, this Court has consistently held t h a t  

the Workers Compensation Statutes provide a reasonable and even 

preferable alternative to a tort remedy because those statutes 

provide full medical care and wage loss benefits without the 

delay, cost and uncertainty of litigation. Additionally, fault 

need not be proven. The recovery of major salient economic losses 

more than made up f o r  the loss of full recovery of general 

damages such as permanent disability, disfigurement, or pain and 

suffering, which were either unavailable o r  severely limited by 

the Workmen's Compensation Statutes. Additionally, this Court has 

upheld legislative amendments to the Worker's Compensation Act 

that lower the amount of damages recoverable even if the 

legislature does not provide any additional commensurate benefit. 

Martinez v. Scanlan, 16 F.L.W. S427  (Fla. June 6, 1991). 

Likewise, this Court has consistently upheld Florida's No- 

Fault Automobile Insurance statutes against right of access to 

courts challenges. Laskv v. State Farm Insurance Co., 296 So.2d 

9 (Fla. 1974), provides additional support f o r  the proposition 

5 Sasso v. RAM Property Management, 452  So.2d 9 3 2  
(Fla. 1984) ("[Wle find that Sasso has been provided w i t h  a 
reasonable alternative. His medical expenses were covered by 
workers' compensation benefits and he received temporary t o t a l  
disability benefits during his convalescence. Permanent t o t a l  
disability benefits were available to him if he had qualified and 
any future medical expenses related to his injury are also 
covered. Sasso thus has received some of the compensation which 
a tort suit might have provided had he been forced to pay h i s  own 
expenses and subsequently seek redress in court. Such partial 
remedy does not constitute an abolition of rights without 
reasonable alternative as contemplated in Kluger v. Whiteall) 
I Id. at 933-34 (quoting Acton and Mahoney). 
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that preserving major economic damages and a portion of 

m 

a 

m 

noneconomic damages is constitutionally acceptable as a quid pro 

quo for completely abolishing a right of access to the courts.6 

In Laskv, this Court found that the Legislature had established a 

reasonable alternative to tort recovery for pain and suffering 

damages by requiring motor vehicle owners to maintain insurance. 

This security would assure injured parties recovery of all their 

major and salient economic losses, even when they were at fault; 

speedy payment by the insured's insurer of medical costs and l o s t  

wages (80%, if taxable) ; and immunity from suit/loss of a right 

of action for suits f o r  pain and suffering unless permanent 

injury was established or certain threshold medical expense 

requirements were met. 

Similar to the Workmen's Compensation Statutes, this Court 

held that later amendments that lowered the amounts recoverable 

were still constitutional because the plan continued to provide 

reasonable alternatives and benefits. Chapman v. Dillon, 415 

So.2d 12 (Fla. 1982). The District Court in ChaDman found t h a t  

the reduction of recoverable medical expenses from 100% to 80% 

and lost taxable income from 80% to 60%, combined with an 

increase in the optional deductibles, amounted to an unconstitu- 

tional denial of access to the courts. The court found that 

these changes removed the primary reason f o r  the Lasky decision-- 

6 The cap herein does not completely abolish the right of 
access to courts, but rather retains the right of access w i t h  
limited general damages under specific and rationally identified 
circumstances. 
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the  prompt recovery of major economic losses and the  reduction of 

the number of lawsuits -- and resulted in a statute that no 
longer provided a reasonable alternative remedy or commensurate 

benefit in exchange for the abolition of the right to recaver 

damages f o r  pain and suffering. Dillon v. Chalsman, 404 So.2d 

354, 357 (Fla. 4th DCA 1981). 

This Court reversed, reasoning that the statutory changes 

had not fundamentally altered the essential characteristic of the 

no-fault law because an injured person still received prompt 

payment f o r  his major economic losses, even when he was at f a u l t .  

Thus, the provision still provided a reasonable alternative to 

the traditional action in tort. 415 So.2d at 12 (Fla. 1982). 

The Arbitration Statutes at issue herein are similar to 

the Workmen's Compensation statutes and no-fault automobile 

insurance statutes. The statutes at issue also replace an 

uncertain, costly, and time consuming tort remedy with a more 

streamlined administrative procedure whereby the plaintiff 

recovers medical expenses, lost income, and other benefits, 

including attorneys' fees, costs and interest, without having to 

prove fault. In addition, plaintiffs are entitled to recover 

substantial amounts of general damages in direct proportion to 

their loss of ability to enjoy life as a result of any permanent 

injury . 
A s  a result of the streamlined process these damages will be 

paid more promptly than in litigation. Furthermore, the claimant 

will not expend costs f o r  the arbitration and recovers attorney's 
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fees up to 15% of the award. This serves to reduce costs and 

delay and increase net recovery. In addition to economic losses, 

the arbitration procedures also provide f o r  noneconomic losses, 

to a maximum of $250,000, which recovery is tied to the ability 

to lead a normal life. Thus the more seriously injured claimants 

are entitled to higher benefits, whereas persons with injuries 

significant long-term suffering are that do not resul t  in 

entitled to less. 

Furthermore, the st 

benefits to all medical 

tute is intended to provide these 

malpractice victims in general and 

increase the availability of recovery for all potential 

plaintiffs by addressing the problem that makes malpractice 

insurance functionally unavailable. In this respect, the 

Arbitration Plan is even more favorable to both Eschartte and the 

public in general than the Workmen's Compensation Statutes. 

Accordingly, the  legislature acted pursuant to this Court's 

guidelines and ensured the availability of full economic damages 

to plaintiffs in medical malpractice actions, while providing 

limited general damages based upon its finding t h a t  such damages 

tend to be arbitrary and oftentimes amount to overcompensation in 

the tort system. This legislative balancing of benefits and 

detriments fully complies with the Kluser test. 

The Third District erroneously concluded that the statutes 

at issue do not provide a commensurate benefit similar to the 

Workers Compensation and No-Fault Automobile Insurance Statutes. 

The Third District reasoned that the malpractice statutes at 
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issue do not create a no-fault basis for recovery similar to the 

Worker's Compensation Statutes and No-Fault Automobile Insurance 

Statutes. However, this is an erroneous distinction because the 

statutes at issue only apply if the defendant admits negligence. 

If the defendant does not admit negligence, the plaintiff can 

proceed in Court without any limitation on damages. 

Likewise, the Third District erroneously relied on the fact 

that the statutes at issue do not require all physicians to 

purchase malpractice insurance. Of course, physicians were 

already required to maintain resources or purchase insurance in 

order to be able to satisfy judgements. Florida Statute 

5 4 5 8 . 3 2 0 .  

Further, the Third District erroneously contends that the 

statutes at issue are distinguishable from the Worker's 

Compensation statutes because the defendant retains causation 

defenses in the statutes at issue. This contention ignores the 

f ac t  that an employer retains causation defenses in Worker's 

Compensation cases because the employee must prove that t h e  

injury was job-related. See Glasser v. Youth Shop, 54 So.2d 686 

(Fla. 1951). 

For these reasons, the statutes at issue satisfy both prongs 

of the Kluser test and are, therefore, constitutional. 

11. THE STATUTES DO NOT VIOLATE THE RIGHT TO JURY TRIAL7 

As noted in Lasky, the Legislature can: 

The Third District's holding was limited to the access 
to court challenge. The remaining sections of this brief address 
the Trial Court's additional constitutional concerns. 

7 
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1096 So. 

[abolish] glJ right of recovery of specific 
items of damage and specific circumstances, 
and, as to those areas, [leave] nothing to be 
tried by a jury. 

3 at 22. If the Legislature complies with L e  Kluser 

test, it could completely abolish a cause of action triable by a 

jury but still not violate the right to trial by jury through 

such enactment. The instant arbitration provisions are a 

specific alternative to jury trials, If neither party utilizes 

the arbitration statutes, the right to jury trial continues 

without modification. Only if the request is refused will the 

claimant be subject to a limitation of noneconomic damages or 

the defendant subject to an award of fees and interest. 

The trial court relied on Smith in support of its finding 

that the statutes violated the right to jury trial. However, 

this Court’s vague reference to t h e  right to jury trial was in 

response to an argument that the absolute cap on damages did not 

totally abolish the right of access. This Court held that the 

access to the courts provisions must be read in conjunction with 

the constitutional jury trial provisions and noted that a plain- 

tiff who receives a jury verdict f o r  a certain sum of money has 

not received constitutional redress of injuries if the 

Legislature arbitrarily caps the recovery at a lesser figure. 

Accordingly, Smith involved an absolute and arbitrary cap on 

damages without an alternative remedy, commensurate benefit, or 

overriding public necessity fo r  that curtailment. Nevertheless, 

this Court did state in Smith that damage caps are permissible if 

the statute complies with the Kluqer test. 
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The statutes herein do not establish an absolute cap and, 

based on the extensive data presented in the Task Force report, 

are not arbitrary. In addition, the statutory scheme provides an 

alternative remedy and a commensurate benefit. Furthermore, it 

was enacted pursuant to a legislative finding that there was an 

overpowering public necessity f o r  this conditional limitation and 

that none of the other alternatives analyzed by the Task Force 

would meet the established need. Because the statute at issue 

complied with both prongs of the Kluqer test, it is not constitu- 

tionally infirm under either 521 or g22.  The legislature specif- 

ically recognized the constitutional right to j u r y  trial and 

maintained its availability. However, it also recognized that 

the traditional right to jury trial was subject to uncertainty, 

excessive costs, attorneys' fees and delays. The Legislature 

determined that public necessity required an alternative proce- 

dure to jury trials that would reduce these problems and benefit 

claimants, defendants, and the general public. The alternative 

remedy i t s e l f  is constitutional and the additional limitation 

arising when that alternative remedy is not utilized is also 

constitutional.8 

Indeed, even absolute caps have been held 
constitutional by other c o u r t s .  In Etheridge v. Medical Center 
Hospitals, Inc., 237 Va. 8 7 ,  367 S.E.2d 525 (1989), the Supreme 
Court of Virginia upheld the constitutionality of Virginia's 
$750,000 absolute cap on all damages. The Court noted that, 
although it is the role of the jury as fact finder to determine 
the extent of the plaintiff's injuries, it is not the role of the 
j u r y  to determine the legal consequences of its factual findings, 
which is a matter for the Legislature. The Virginia Legislature 
decided t h a t  as a matter of law damages in excess of $750,000 
were not relevant. Once t h e  jury had made i ts  findings of fact 

8 
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111. THE STATUTE DOES NOT VIOLATE THE RIGHT TO 
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B 

SUBSTANTIVE OR PROCEDURAL DUE PROCE88 

The trial court held the statutes at issue violated the 

procedural and substantive due process guarantees of both the 

Florida and federal constitutions: 

In 

To cap a plaintiff’s damages at a specified 
numerically-defined amount without regard to 
the actual damages caused by defendants’ 
malpractice is, by definition, to draw an 
entirely arbitrary line between recovery and 
non-recovery. - See Smith v. DeDartment of 
Insurance, suw3ra. In addition, a statutory 
scheme which allows insignificantly injured 
medical malpractice victims to recover the 
full amount of their damages, but which 
deprives seriously injured victims of a full 
recovery (with the extent of that deprivation 
increasinq as the extent of injury increases) 
is both unreasonable and oppressive. Compare 
Laskv v. State Farm Insurance Co., 296 So.2d 
9 (Fla. 1974). . , . 

R. 90. 

this Court stated: 

The test to be used i n  determining whether an 
act is violative of the due process clause of 
[the state and federal constitution] is 
whether the statute bears a reasonable rela- 

with respect to damages, it fulfilled its constitutional function 
and the legislative mandate, that compensation would not be paid 
in excess of a limited amount did not violate the right to j u r y  
trial. 376 S.E.2d at 5 2 9 .  In Boyd v. Bulala, 877 F.2d 1191 (4th 
Cir. 1989) the Federal Court of Appeal upheld the same Virginia 
statute on Federal constitutional grounds, adopting in part the 
decision of the Virginia Supreme Court and other decisions of the 
United States Supreme Court. The Third Circuit Court of Appeal 
in Davis v. Omitowoju, 8 3 3  F.2d 1155 (3d Cir. 1989) upheld a 
Virgin Islands law which capped noneconomic damages at $250,000 
against a Seventh Amendment challenge on similar grounds. 
Finally, in Edmunds v. Murphy, 573 A.2d 853 (Md. App. 1990), the 
court upheld a $350,000 cap on non-economic damages against a 
challenge that the cap violated a right to jury trial provision 
in the Maryland constitution that is virtually identical to the 
Florida provision applicable herein. 
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tion to a permissible legislative objective 
and is not discriminatory, arbitrary or 
oppressive. 

296 So.2d at 15. The Laskv court held that the no-fault 

insurance act bore a reasonable relationship to permissible 

legislative objectives, thus rendering the act constitutional.' 

With respect to the threshold limitations f o r  recovery of 

intangible damages, the court also held that 

ably related to the legislative objectives. 

noted that these provisions allowed recoy 

these were reason- 

Although the court 

sry of intangible 

damages in major situations where substantial and tangible 

damages are likely to be present, it also noted that: 

Admittedly, situations can be perceived in 
which severe pain might be uncompensated, and 
other situations in which suit could still be 
brought f o r  extremely minor, intangible 
damages. But perfection is not required in 
classification; 'problems of government are 
practical ones and may justify, if they do 
not require, rough accommodations -- 
illogical, it may be, and unscientific.'. . a 

Some inequality in result is not enough to 
vitiate on due process grounds a legislative 
classification grounded in reason. . . . 

296 So.2d at 17 (citations omitted). Accordingly, it is clear 

that courts do not require mathematical certainty, nor prohibit 

The court looked to the expressed statutory purpose f o r  
the no-fault insurance law, but found that this did not help to 
elucidate the law's underlying purpose. Nevertheless, the court 
determined from an analysis of the statute and other sources such 
as legislative debate, law review commentary and opinions of 
other courts testing the constitutional validity of other laws 
that the legislative objectives included a lessening of conges- 
tion of the court system, reduction in delays, reduction in auto- 
mobile insurance premiums, and an assurance that persons injured 
in automobile accidents would receive some economic aid in 
meeting medical expenses and the like. The court specifically 
determined that these were permissible legislative objectives. 

9 
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limitation of damages, even to those who may possibly be more 

seriously injured, as long as there is some reasonable relation 

to a permissible legislative objective. As Laskv makes clear, 

there could be situations in which individuals with minor 

tangible damages but major intangible damages, such as pain and 

suffering, would not be fully compensated. Likewise, although 

the statute at issue may preclude recovery f o r  severe pain and 

suffering in some instances, this inevitable inequality is not 

sufficient to violate the constitution because the statute bears 

a direct and reasonable relationship to permissible legislative 

objectives, which are similar in substance to the permissible 

legislative goals identified in Laskv. 

The Florida Legislature determined that a medical mal- 

practice crisis ex is ts  and that the primary factor in this crisis 

was the dramatic increase in medical malpractice liability 

insurance premiums in recent years. This resulted in increased 

medical care costs f o r  most patients and functional unavaila- 

bility of some malpractice insurance f o r  certain physicians. The 

legislature noted that the primary cause of increased premiums 

was the substantial increase in loss payments, caused by the 

tremendous increase in the dollar amount of paid claims and the 

increased cost of defending medical malpractice claims. The 

legislature determined that the cap on non-economic damages was 

necessary to reduce claims, decrease delays, increase certainty 

of recovery, reduce the amount of attorney’s fees, provide for 

effective and essential loss planning by insurers, increase 
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availability of insurance for doctors in high-risk specialties, 

and otherwise assure the adequate and reasonable cost of medical 

care in the State of Florida. In addition, the statutes provided 

incentives to both claimants and defendants to utilize these 

procedures and thus effectuate the legislative plan. 

Additionally, the $250,000/$350,000 cap was not arbitrarily 

selected. Rather, it arose after a balancing of the various 

interests involved was based on studies that showed the estimated 

savings in claims payments resulting from several different 

caps,1o and the Task Force recommendations. The legislature was 

also influenced by several studies on the effects of malpractice 

damage caps in other states. A 1986 study by the General 

Accounting Office reported that malpractice insurance rates 

increased less in California than in New York and Florida between 

1980 and 1986. The Attorney General's Tort Policy Working Group 

concluded that this difference was due to California's strong 

tort reform measures, including a $250,000 cap on non-economic 

damages. Academic Task Force For Review of the Insurance and 

Tort Systems , Final Recommendations, March 1, 1988, page 89 ,  

fn. 5 2 .  

In Duke Power Co. v. Carolina Environmental Studv Grous. 

Inc., 4 3 8  U.S. 59 ,  57, 98 S.Ct. 2620, L.Ed.2d 595 (1978), the 

United States Supreme Court, upheld the Price Anderson Act, which 
P 

a 

limited the damages recoverable in the event of a nuclear 

lo The Academic Task Force f o r  the Review of Insurance and 
Tort Systems, Final Recommendations, March 1, 1988, Appendix 5 at 
page 6 4 .  

- 38 - 

LAW OFFICES OF FOWLER. WHITE, BURNETT, HURLEY, BANICK & STRICKROOT, P.A 

ELEVENTH FLOOR COURTHOUSE CENTER, 175 NORTHWEST FIRST AVENUE, MIAMI ,  FLORIDA 33128-1835 * TEL. (305) 3 5 8 - 5 5 5 0  



* 

I) 

i 

accident to 560 million dollars, against due process and equal 

protection" attacks. In analyzing the statute, the court 

stated that: 

the liability-limitation provision of the 
statute (is] a @@classic example of an 
economic regulation -- a legislative effort 
to structure and accommodate 'the burdens and 
benefits of economic life.' 

438 U.S. at 2636. 

In Usery v. Turner Elkhorn Minim Co., 428 U.S. 1, 15 96 

S.Ct. 2882, 2892, 49 L.Ed.2d. 752 (1976): 

It is by now well established that legisla- 
tive Acts adjusting the burdens and benefits 
of economic life come to the Court with a 
presumption of constitutionality, and that 
the burden is on one complaining of a due 
process violation to establish that the 
Legislature has acted in an arbitrary and 
irrational way. 

Likewise, as stated by the Florida Supreme Court in Belk-  

James, Inc. v. Nuzom, 358 So.2d 174, 175 (Fla. 1978): 

[TJhe proper standard by which we must 
evaluate the legislature's exercise of the 
police power in the area of economic regula- 
tion is whether the means utilized bear a 

'' In upholding the statute against an equal protection 
challenge, the court noted that Congress agreed to "take whatever 
action is deemed necessary and appropriate to protect the public 
from the consequences of a nuclear accidentf1 and that this was a 
fair and reasonable substitute for the uncertain recovery of 
damages from the manufacturer, whose resources may be exhausted. 
Likewise, Chapter 88-2 of the 1988 Special f tE@l Session, §85 
states: 

In the event that this a c t  does not result in 
savings in medical malpractice premiums 
beyond those which would be otherwise 
realized, it is the desire of the legislature 
that the provisions of this act be 
readdressed by the legislature. 
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rational relationship to the legitimate state 
obj ect ive . 

8 

- Id. In analyzing such economic regulation under a due process 

analysis, this Court must necessarily defer to the legislative 

finding and cannot substitute its opinion for that of the legis- 

lature: 

The legislature is vested with wide discre- 
tion to determine the public interest and the 
measures necessary f o r  its achievement. . . . 
The fact that the legislature may not have 
chosen the best possible means to eradicate 
the evils perceived is of no consequence to 
the courts provided that the means selected 
are not wholly unrelated to achievement of 
the legislative purpose. A more rigorous 
inquiry would amount to a determination of 
the wisdom of the legislation . . . and would 
usurp the legislative prerogative to 
establish policy. 

Fraternal Order of Police, Metropolitan Dade County, Lodcre No. 6 

v. Department of State, 392 So.2d 1296, 1302 (Fla. 1980) 

(citations omitted). Furthermore, the legislature can constitu- 

tionally determine the extent to which legal rights may be as- 

serted as long as a reasonable n o t i c e  and a fair opportunity to 

be heard is provided. Peoples Bank of Indian River County v. 

State, 395 So.2d 521, 524 (Fla. 1981). Applying the foregoing 

cases, it is apparent that  the statutes at issue bear a reason- 

able relationship to a legitimate legislative goal and provide 

both procedural and substantive due process. 

IV. THE 8T ATUTES DO NOT DENY EQUAL PROTECTION 

The trial court held that the statutes at issue contained 

unequal and arbitrary classifications which were not rationally 
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related to legislative goals and therefore denied equal protec- 

tion. 

In The Florida Hish School Activities Assoc., Inc. v. 

Thomas, 4 3 4  So.2d 306 (Fla. 1983), the Florida Supreme Court 

held: 

Under a 'rational basis' standard of review, 
a court should inquire only whether it is 
conceivable that the regulatory classifica- 
tion bears some rational relationship to a 
legitimate state purpose.... The burden is 
upon the party challenging the statute. This 
is to show that there is conceivable 
factual predicate which would rationally 
support the classification under attack where 
the challenging party fails to meet this 
difficult burden, the statute or regulation 
must be sustained. 

- Id. at 308 (emphasis in original). 

In Woods v. Holy Cross HosDital, 591 F.2d 1164 (Fla. 5th 

Cir. 1979) the c o u r t  stated: 

'In the area of economics and social welfare, 
a State does not violate the Equal Protection 
Clause merely because the classifications 
made by its laws are imperfect. If the 
classification has some "reasonable basisw1 it 
does not offend the Constitution simply 
because the classification "is not made with 
mathematical nicety or because in practice it 
results in some inequality."' 

- Id at 1174 (quoting Dandridqe v. Williams, 397 U.S. 471, 485, 90 

S.Ct. 1153, 1161, 25 L.Ed.2d 491 (1970)). 

Applying the aforementioned standard, the legislative clas- 

sification herein is rationally related to the legislature's goal 

of reducing the s i z e  of claims, reducing costs and delays, pro- 

moting arbitration of claims, increasing claims predictability 

and insurance availability, and otherwise assuring adequate, 

- 41 - 

LAW OFFICES OF FOWLER, WHITE. BURNETT. HUHLEY. BANICK & STRICKROOT, P A  

ELEVENTH FLOOR COURTHOUSE CENTER, 175 NORTHWEST FIRST AVENUE, MIAMI,  FLORIDA 33128- 1835 - TEL (305) 3 5 8 - 6 5 5 0  



available and inexpensive health care to Florida's citizens. As 

a evidenced by Lasky and Wood, courts do not require mathematical 

certainty, nor prohibit limitation of damages as long as there is 

some reasonable relation to a permissible legislative objective. 

The legislature enacted the caps at issue, in part, because none- 

conomic damages are difficult to quantify and are often derived 

on a purely arbitrary basis. The mere fact that there is a pos- 

sibility that certain plaintiffs may fall below the cap and cer- 

tain plaintiffs may be above the cap does not change the fact 

that the cap applies equally to all plaintiffs. Whether recovery 

is through binding arbitration or through a trial, all 

claimants are provided with recovery of their economic losses 

regardless of the seriousness of their injury and are entitled to 

substantial general damages as well. Furthermore, under the 

arbitration provisions, the amount of general damages recoverable 

is directly related to the claimant's ability to lead a normal 

life and, therefore, provides greater recovery to those who are 

more seriously effected by their injuries. 

9 

The trial court's reliance on the Florida Medical Center, 

Inc. v. Von Stetina, 436 So.2d 1022, 1029-30 (Fla. 4th DCA 1983). 

case is misplaced. In Von Stetina, the Fourth District held that 

Florida Statute 5768.51, regarding payment of Judgments in excess 

of $200,000 through periodic payments: 

Arbitrarily and invidiously discriminates 
against medical malpractice victims who have 
suffered damages in excess of $200,000.00 by 
placing all of the burden for alleviating the 
perceived 'medical malpractice insurance 
crisis' upon them, and no burden whatsoever 
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upon any malpractice vict im who suffers dam- 
ages in an amount less than $200,000.00. 

- 0  Id at 1029-30.12 However, the Supreme Court specifically up- 

held the constitutionality of 5768.51, and, accordingly, did not 

reverse the Fourth District on other grounds as the trial court 

held, but directly reversed the Fourth District on grounds 

relevant to this case. As the Supreme Court stated: 

We strongly adhere to the view that 'the 
judiciary may not sit as a super legislature 
to judge the wisdom or desirability of legis- 
lative policy determinations made in areas 
that neither affect fundamental rights nor 
proceed along suspect lines.' . . . So long 
as the legislative measures are rationally 
related to legitimate state interest, we must 
not substitute our judgment f o r  that of the 
legislature with respect to the need for, or 
wisdom of, a legislative enactment. 

- Id. at 789. 

Additionally, in Pinillos v. Cedars of Lebanon Hospital 

Corp., 403 So.2d 365 (Fla. 1981) the court addressed whether the 

statutory abrogation of the collateral source rule in medical 

malpractice actions, violated the equal protection clauses of the 

Florida and federal constitutions. The plaintiff argued that the 

distinctions drawn between medical practitioners and other 

members of the public was arbitrary and unreasonable. Id. at 

367. The court noted that the statutes preamble announced in 

detail the legitimate state interest supporting its enactment. 

a 
l2 This finding was based on a statutory provision that 

would have denied certain claimants economic losses in excess of 
the cap. 
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A f t e r  reviewing this legislative history and determining that the 

rational relationship test applied, the court stated: 

We hold that the classification created by 
5 7 6 8 . 5 0  bears a reasonable relationship to 
the legitimate state interest in protecting 
the public health by insuring the availa- 
bility of adequate medical care f o r  the 
citizens of this state. 

- Id. at 368. 

In Chanman v. Dillon, 415 So.2d 12, 18 (Fla. 1982), the 

Supreme Court reviewed modifications to the no-fault statute that 

further limited the amount of recovery available to claimants. 

However, the court still found that the provisions were reason- 

ably related to the legislative objection of minimizing the cost 

of insurance in the state and, accordingly, held the statute 

constitutional. 

Likewise, in DeDartment of Insurance v. Southeast Volusia 

Hospital District, 438 So.2d 815, 821 (Fla. 1983), the Supreme 

Court held that the provisions of the Florida Patient's Compensa- 

tion Fund plainly satisfied the purpose of the statute, namely to 

provide medical malpractice protection f o r  Florida health care 

providers under terms accepted by the participants. 

Based on the aforementioned cases, it is clear that the 

legislative classification herein is rationally related to the 

Legislature's goal of reducing costs and delays in litigation, 

promoting arbitration of claims, providing increased claims pre- 

dictability, and generally benefiting the health, safety and 

welfare of the citizens of the State of Florida. 

a 
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Other states have upheld even absolute caps against similar 
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e 

a 

0 

equal protection attacks. In Fein v. Permanente Medical Group, 

695 P.2d 665 (Cal. 1985), the California Supreme Court upheld 

California's $250,000 cap on noneconomic damages against a con- 

stitutional challenge on equal protection grounds, reasoning: 

[TJhere is similarly no merit to the claim 
that the statute violates equal protection 
principles because it obtains cost savings 
through a $ 2 5 0 , 0 0 0  limit on noneconomic 
damages, rather than, f o r  example, through 
the complete elimination of all noneconomic 
damages. Although plaintiff and a supporting 
amicus claim that the $250,000 limit on 
noneconomic damages is more invidious -- from 
an equal protection perspective -- than a 
complete abolition of such damages on the 
ground t h a t  the $250,000 limit falls more 
heavily on those with the most serious 
injuries, if that analysis were valid a 
complete abolition of damages would be 
equally vulnerable to an equal protection 
challenge, because abolition obviously 
imposes greater monetary losses on those 
plaintiffs who would have obtained larger 
damage awards than on those who would have 
recovered lesser amounts. Just as the 
complete elimination of a cause of action has 
never been viewed as invidiously dis- 
criminating within the class of victims who 
have lost the right to sue, the $250,000 -- 
which applies to all malpractice victims -- 
does not amount to an unconstitutional dis- 
crimination, 

- Id. at 386.13 

Similarly, in Edmunds v. Murphy, 5 7 3  A.2d 853 (M.D. App. 

1990) the Maryland Court of Special Appeals upheld a $250,000 cap 

on non-economic damages against an equal protection challenge. 

l 3  See also Davis v. Ornitowoju, 883 F.2d 1155, 1158-9 (3d 
Cir. 1989); Boyd v. Bulala, 877 F.2d 1191, 1196-97 (4th Cir. 
1989). 
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In Edmunds, the court noted that the Maryland legislature had 

before it three separate reports: the Governor's Task Force to 

study liability insurance;I4 a 28-member joint Executive/ Legis- 

lative Task Force on medical malpractice insurance; and a Federal 

Tort Policy Working Group on the causes, extent and policy impli- 

cations of the current crisis in insurance availability. Each of 

these groups found excessive increases in the size of damage 

awards and attributed this increase to the subjective and arbi- 

trary process of valuing non-economic losses. In addition, all 

groups noted that high-end awards were a primary factor in caus- 

ing escalating premiums. In order to resolve this problem, all 

the groups recommended caps -- the State Task Force recommended a 
$250,000 cap on non-economic damages and the tort working group 

suggested a limit of $100,000. After reviewing this information, 

the court concluded: 

Based upon this legislative history, we have 
little difficulty concluding that the 
classifications created by [the statute] -- 
those plaintiffs who have been awarded non- 
economic damages greater than $350,000, and 
those who have been awarded noneconomic 
damages less than $350,000 -- have a 'fair 
and substantial relation to the object of the 
legislation' -- increasing the availability 
and affordability of liability insurance. 
Thus, we hold t h a t  the subject legislation is constitutional on all fronts. 15 

l4 This report contains language that is virtually den- 
tical to findings of the Academic Task Force and the Florida 
Legislature. 

l5 The court also addressed the question of whether the 
legislation at issue was subject to a heightened level of 
scrutiny. Although the court, after an exhaustive analysis, 
ultimately determined t h a t  this was not an important personal 
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- Id. at 8 6 8 .  

Applying the aforementioned cases to the statute at issue, 

it is clear that the legislative classification herein is ratio- 

nally related to a legitimate legislative goal and does not deny 

equal protection. 

V. TEE STATUTES DO NOT VIOLATE ARTICLE X 
5 6  OF FLORIDA'S CONSTfTUTfON 

By relying on Article 10, 56 of Florida's Constitution to 

declare the damage cap unconstitutional, the Trial Court has 

effectively vacated 33  years of Florida Supreme Court 

jurisprudence regarding a legislature's ability to abolish or 

limit a cause of action. If Article 10, § 6 applies, the 

legislature could never abolish a cause of action unless it 

provides llcompensationll to each potential claimant. However, 

Kluger and Smith allow the legislature to completely abolish a 

cause of action without providing any alternative remedy or 

benefit. If the Eschartes and the Trial Court are correct, the 

legislature will no longer have the ability to respond to 

societal problems as the legislature did when it abolished causes 

of action for alienation of affection, criminal conversion, 

seduction and breach of contract to marry, and the legislature 

and the courts will have to revisit Rotwein v. Gersten, 3 6  So.2d 

419 (Fla. 1948) the Workers Compensation Act and all others 

right that would be subject to heightened scrutiny, it indicated 
that it still would have held the statute constitutional because 
of the classifications created were reasonable, not arbitrary, 
and rested upon grounds of difference having fair and substantial 
relation to the object of the legislation. Id. at 8 6 7 .  
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statutes/cases in which causes of action were abolished or 

limited. Perhaps this is why the Eschartes did not cite any 

cases in which a court relied on constitutional Vakingii clauses 

in determining whether a legislature can abolish or limit a cause 

of action.I6 

VI. THE STATUTES DO NOT VIOLATE THE SINGLE 
SUBJECT REQUIREMENT OF ARTICLE 31 SECTION 6 
OF THE FLORIDA CONSTITUTION 

0 

I 

I) 

The trial court incorrectly held that the statutes at issue 

violate the "one subject" rule. The trial court's holding is 

inconsistent with the Florida Supreme Court's opinion in 

Chenoweth v. Kemp, 396 So.2d 1122 (Fla. 1981) and Smith v. 

Department of Insurance, 507 So.2d 1080 (Fla. 1987), which upheld 

legislation similar to the statutes at issue against "one- 

subjectii requirement challenges. 

In Chenoweth, the Florida Supreme Court stated: 

We have long held that the subject of an act 
'may be as broad as the legislature chooses 
as long as the matters included in the act 
have a natural or logical connection. . . . 
While Chapter 76-260 covers a broad range of 
statutory provisions dealing with medical 
malpractice and insurance, these provisions 
do relate to tort litigation and insurance 

l6 Regardless, the statutes at issue provide a commen- 
surate benefit as discussed above and, therefore, compensate for 
any Intaking" that occurs. Additionally, the Eschartes did not 
have a property right in an action f o r  non-economic damages. 
Clause11 v. Hobart Corp., 515 So.2d 1275 (Fla. 1987). Indeed, the 
Eschartes were allegedly injured after the statute became 
effective so they had no expectation of recovering damages 
precluded by the statute at issue. If the Eschartes are entitled 
to compensation f o r  this alleged lltaking,Il then 4 2  years worth of 
broken hearts will demand compensation for  the state's iitakingll 
of their right to sue for breach of contract to marry. 
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reform, which have a natural or logical con- 
nection. 

- Id. at 1124 (citations omitted). 

Likewise, in Smith, the Florida Supreme Court upheld the 

1986 Tort Reform A c t  against a challenge that k t  violated the 

single subject requirement, reasoning: 

The test to determine whether legislation 
meets the single-subject requirement is based 
on common sense. It requires examining the 
act to determine if the provisions 'are 
fairly and naturally germane to the subject 
of the act, or are such as are necessary 
incidents to or tend to make effective or 
promote the objects and purposes of the 
legislation included in the subject.' . . . 
Each of the challenged sections is an 
integral part of the statutory scheme enacted 
by the legislature to address one primary 
goal : the availability of affordable 
liability insurance. 

I Id. at 1087 (citations omitted). 

As in Smith, the statutes at issue are part of a broad 

the availability legislative scheme to address one primary goal: 

of affordable liability insurance in the medical malpractice 

field. As the Task Force Report states: 

The Task Force believes that reforms of the 
Civil Justice System, of the medical 
regulatory system, and of the insurance 
system compliment each other. All are 
necessarv to address the comDlex problems 
with multiDle causes analyzed in the 
Preliminary Fact-Finding Report on Medical 
Malpractice. 

The legislature determined that the problem was broad based and 

required a comprehensive plan. The trial court's holding simply 

ignores Chenoweth and Smith. 
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CONCIIUSION 

1 

,- 

,-. 

When the Court considers the efforts of the Florida Legisla- 

ture, in coordination with and i n  reliance on the Academic Task 

Force, to protect the public in the critical area of health care, 

it is indeed unreasonable to argue that the legislature has acted 

i n  an arbitrary and irrational manner. To the contrary,  based 

upon clearly supported legislative findings of need, these 

statutes bear a rational relationship to a legitimate state 

objective and were promulgated pursuant to powers given so le ly  to 

the Florida Legislature. Accordingly, the statutes are 

constitutional and the Third District’s ruling to the contrary 

should be reversed. 

Respectfully submitted, 
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We need not consider all the asserted arguments because we 

hold that sections 766.207 and 766.209 offend article  I, section 

21, of the Florida Constitution. 

(Fla. 1973). 

shall be open to every person for redress of any injury, and 

justice shall be administered without sale, denial o r  delay." 

The statates in question violate that principle. 

judgment states, in relevant part: 

Kluqer v. white, 281 So.2d 1, 3 

Article 1, section 21 provides that I1[t]he courts 

The final 

The Court  has jurisdiction pursuant to 
586.011, Fla. Stat. (1987). 

A s  applied to the facts in this case, the 
challenged statutes give the admittedly negligent 
defendant the unilateral right to Ircap** the 
plaintiffs' damage recovery at an amount which is 
significantly lower than the actual damages which 
its negligence caused. The statutes provide no 
reasonable alternative remedy or commensurate 
benefit to the plaintiffs. The legislature has 
also failed to demonstrate that this draconian 
restriction upon the plaintiffs' constitutional 
right of access to the courts is required by an 
overpowering public necessity and that no 
reasonable alternative exists. The challenged 
statutes therefore violate Article I, g21 of the 
Florida Constitution. -Smith v. Department of 
Insurance, 507 So.2d 1080 (qla. 1987). -a> 

It 

In Smith v. Department of ins., 507 So.2d 1080 ( F l a .  1987), 

the cour t  held that the test sat forth in Kluger must be applied 

to determine whether a statutory scheme restricting noneconomic 
damages violates article 1, section 21. The Smith c o u r t  held 

that such a restriction is not permissible "unless one of the 

Kluger exceptions is met: i . e . ,  (1) providing a reasonable 

alternative remedy or commensurate b e n e f i t ,  or (2) legislative 

showing of overpowering public necessity f o r  the abolishment of 

the r ight  and no alternative method of meeting such public - 
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necessity." smith,  507 So.2d a t  1088. Applying that test, the 

Smith court concluded that an absolute $ 4 5 0 , 0 0 0  cap on 

noneconomic damages in personal i n j u r y  cases did not meet the 

first exception and held that it violated claimant's 

constitutional right of access to the courts. 16 

Addressing the first prong of the  Kluger test, we hold that 

the statute before us, examined under the Smith  and Kluger 

standards, violates article I, section 21 by failing to provide 

'la reasonable alternative to protect the rights of [medical 

malpractice victims] to redress for injur ies  . . . .Ii Kluqer, 

281 So.2d at 4. 

that the arbitration procedure provided in the statutory scheme 

constitutes a reasonable alternative remedy or commensurate 

benefit to claimants and thereby renders Smith inapplicable. 17 

We disagree with the University's contention 

In support of its 

upholding the Workers' 

argument, the University cites cases 

Compensation Law, l8 and Florida s No-Fault 

l6 The Smith court  d i d  not cons$& whether the statute met the 
second prong of the Kluger test.  

contingency factor -- permitting defendant unilaterally ta cap 
claimant's damages -- distinguishes the absolute cap from the cap 
a t  issue. That is a distinction without a difference. Where, as 
here, defendant decides not to contest liability and determines 
that claimant's noneconomic damages will surely exceed_$250,000, 
it is virtually certain that defendants will request arbitration. 
Moreover, we question whether allowing a defendant to cap 
claimantis noneconomic damages is permissible. Cf. Martinello v. 
B & P USA, Inc., 566 So.2d 761 (Fla. 1990)(defendant not entitled 
to choose theory under which case is t r i e d ) .  

l8 Sasso v. RAM Property Management, 452 So.2d 932 (Fla. 3984); 
Mahoney v. Sears, Roebuck & Co., 440 So.2d 1285 (Fla. 1983); 
Acton v. For t  Lauderdale Hospital, 440 So.2d 1282 (Fla. 1983). 

At the outset, we reject the University's contention that the 
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Automobile Insurance A c t ,  l9 against right of access challenges. 

The Florida Supreme Court held the statutory schemes of those 

laws constitutional because they employ compulsory insurance 

coverage no-fault concepts that assure prompt recovery of certain 

losses. See Martinez v. Scanlon, 16 F.L.W. 427 (F la .  June 6 ,  

1991); De Ayala v. Florida Farm Bureau Cas. Ins, Co., 543 So.2d 

204 (Fla. 1989); Smith; Lasky v. State Farm Ins. Co., 296 So.2d 9 

(Fla. 1974). The no-fault automobile statutes provide a 

reasonable alternative to tort litigation: vehicle owners are 

required to purchase insurance to assure injured persons prompt 

recovery of major economic losses. Chapman v. Dillon, 415 So.2d 

- 

12 (Fla. 1982); Lasky; cf. Kluger, 281 So.28 at 5. Mareover, a 

claimant may recover some damages despite fault below a certain 

threshold and enjoys Ilimmunity from being held liable for the 

pain and suffering of the other parties  to the accident. . . 'I 
Lasky, 296 So.2d at 14. The failure to maintain insurance 

negates an owner's tort immunity, Chapman: Lasky. 

For similar reasons, the supreme court also upheld workers' 

compensation statutes: those stafutes "afford substantial 

advantages to injured workers, . . . without their having to 
endure the delay and uncertainty of t o r t  litigation.v1 

F o r t  Lauderdale Hosp., 440 So.2d 1282, 1284 (Fla. 1983); 

Martinez, 16 F.L.W. at 428; Sasso v. Ram Property Manaqement, 452 

So.2d 932 (Fla.), appeal dismissed-,'469 U.S. 1030, 105 S.Ct. 498, 

87 L.Ed.2d 391 (1984); Mahoney v. Sears, Roebuck & Co., 440 So.2d 

1285 (Fla. 1983). Those advantages include prompt recovery of 

t 

Acton V.  

l9 Chapman v. Dillon, 415 So.2d 12 ( F l a .  1982); Lasky v. State 
Farm Ins. Co., 296 So.2d 9 (Fla. 1974). 
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medical expenses and lost wages without having to Prove f a u l t .  

Furthermore, "[t]he justification f o r  limiting liability Or 

granting immunity is the substitution of something else in its 

place, a quid pro quo. 

benefits supplants t o r t  liability to those injured on the job." 

Employers Ins. of Wausau v. Abernathy, 442 So.2d 953, 954 ( F l a .  

1983). 

The duty to provide workers' compensation 

Those benefits do not obtain under the statutes in issue. 

Here, a defendant retains causation defenses and the claimant 

must demonstrate reasonable grounds to initiate medical 

negligence litigation, g 7 6 6 . 2 0 3 ( 2 ) ,  Fla. Stat. (Supp. 1988), 
20 

through an extensive p r e s u i t  investigation procedure. 

9 766.106, .203 - . 2 0 6 ,  Fla. Stat. (Supp. 1988); see Fla. R .  C i V *  

P. 1.650, Thus, although defendant agrees to pay certain damages 

following presuit screening, the statute does not provide a no- 

fault basis for recovery. Additionally, because insurance 

coverage is not mandated, defendant's immunity from liability f o r  

noneconomic damages in excess of the cap is not dependent on 

insurance coverage and claimant-4s no t  assured recovery of its 

allowable losses, 

benefits to claimants. These benefits may include the right to 

demand arbitration, g 7 6 6 . 2 0 7 ( 2 ) ,  reasonable attorney's fees and 

costs, B 7 6 6 . 2 0 7 ( 7 ) ( b ) ,  interest on all accrued damages, 

5 7 6 6 . 2 0 7 ( 7 )  (e), arbitration costs and fees, § 766.207(7) (9). In 

addition, defendants are held jointly and severally liable f o r  

The statutory  scheme does provide certain 

2o  Claimant is subject to sanctions upon the court's 
determination that the claim does not rest on a reasonable basis. 
5 766.206, Fla. S t a t .  (Supp. 1988). 
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damages awarded to claimant. 5 766.207(7)(h). We hold, however, 

that those benefits are not commensurate with claimant's loss of 

noneconomic damages in excess of the damage cap. 

Furthermore, unlike the workers' compensation statutes and 

the no-fault automobile insurance statutes, the benefits in the 

statutes under review are not balanced between claimant and 

defendant. 

the negligent defendant: "a medical patient . . . obtains no 
compensatory benefit from a cap placed on noneconomic damages 

because of the unlikeliness of negligence by a patient. . . . 

The true benefit -- the  damage cap -- inures only to 

1' 

- Smith, 507 So.2d at 1088 (footnote omitted). 

16 F.L.W. at 428; De Ayala, 543 So.2d at 206; Smith, 507 So.2d at 

Compare Martinez, 

1088; University of Miami v. Matthews, 97 So.2d 111, 114 (Fla. 

1957); Grice v. Suwanae Lumber M f q .  Co,, 113 So.2d 742, 745-6 

(Fla. 1st DCA 1959). 

Finally, the University contends that the statutes provide 

benefits to a l l  medical malpractice claimants and potential 

claimants, 

satisfy Kluger. 

malpractice victim. Smith. Although the legislature found that 

the $350,000 cap Itrepresents an appropriate balance between the 

interests of all patients . . . and the  interests of those 

patients who are injured as a result  of medical negligence," 

8 766.209(4) (a), Fla. S t a t ,  (Supp. 1988), the Florida Supreme 

Court has held that such an analysis is relevant only if the 

statute meets the Kluger test. 

Accordingly, a balancing of interests does not support the 

University's contention that the arbitration procedure is a 

However, a benefit to society in general does not 

The benefits muqa,t inure to the medical 

Smith, 507 So.2d at 1089. 

-16- 



a 

a 

a 

a 

8 

benefit to claimant. 

arbitration procedure does not provide a reasonable alternative 

remedy or commensurate benefit permitting the legislature to 

restrict claimant's noneconomic damages. 

For these reasons, we conclude that the 

For the reasons we next discuss, we a l so  hold that the 

statutory scheme does not meet the second Kluger exception -- a 
legislative showing of '*an overpowering public necessity f o r  the 

abolishment of such right, and no alternative method of meeting 

such public necessity can be shown,*' Kluqer, 281 S0.2d at 4 .  

In Overland Constr. co., Inc. v.  Sirmons, 369 So.2d 5 7 2 ,  574 

(Fla. 1979), the c o u r t  stated: "[t]he . . . issue . . . is 
whether the legislature has shown an overpowering public 

necessity f o r  this prohibitory provision, and an absence Of less 

onerous alternatives.'' (emphasis supplied). 

finding tha t  a crisis exists in the medical liability insurance 

The legislative 

industry is not sufficient to satisfy the requirements of Kluqer 

and Overland, 

public necessity to cap noneconomic damages of the most seriously 

The findings must demonstrate an overpowering 

-i 

injured victims. However, a carkful i review of the legislative 

findings does not demonstrate the requisite overpowering public 

necessity f o r  restricting damages. 

In Carr v. Broward County, 541 So.2d 92 (Fla. 1989), the 

supreme court held that a stat-ute of repose in medical 

malpractice actions does not violate plaintiffs' right of access 

to the courts. The cour t  he ld  that the legislature demonstrated 

an overpowering public necessity where the legislature found that 

absent a statute of repose i fdoctors  will be forced to curtail 

-17- 
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their pract ices ,  retire, or practice defensive medicine at 

increased costs to the citizens of Florida[.Jn 

at 94 (quoting preamble to chapter 75-9, Laws of Florida, Medical 

Malpractice Reform A c t  of 1975). 

the case before us. 

time during which claimants could recover the full amount of 

damages. 

that statutes of repose are a valid legislative means to restrict 

or limit causes of action in order to achieve certain public 

Carr, 541 So.2d 

Carr  is distinguishable from 

In Carr, the statute merely shortened the 

The Florida Supreme c o u r t  has consistently nrecognized 

interests." Carr, 541 So.2d at 95; Blizzard v. W . H .  Roof C O D ,  

Inc., 573 So.2d 334 (Fla. 1991). Here, however, the statute 

eliminates all recovery in excess of the cap. The supreme Court - 
has not recognized the necessity of limiting noneconomic damages - 
absent an alternative remedy or a commensurate benefit. 

qenerally, Smith; Florida Patient's compensation Fund v. von 

- Y- 2 1 ; e e  - 
- $  - ., - 

stetina, 474 So.2d 783, 789 (F la .  1985). 

functional unavailability of insurance f o r  some physicians22 does 

Moreover, the 

Indeed, ''the Task Force reco&ended Irejection of a plan that 
would limit recovery of non-economic damages to $100,000 in all 
tort cases, including claims f o r  medical negligence,' Two 
reasons were given for the negative recommendation: first, that  
'cost savings from this proposal would be achieved so le ly  by 
penalizing the most seriously injured victims,' and second, that 
'the $100,000 cap is too low . , . and removes recovery f o r  
legitimate damages in many cases without providing offsetting 
benefits f,ar plaintiffs."' Final Recommendations at 59 (quoting 
Medical Malpractice Recommendations at 35). However, the Task 
Force recommended a conditional limitation on noneconomic damages 
at a higher figure and as part of a plan to provide incentives 
f o r  arbitration. Medical Malpractice Recommendations at 35. 
c)? 

L L  The Academic Task Force found t h a t  "[w]hile representing an 
expensive, but affordable 'cost of doing business' item f o r  many 
physicians, fo r  some, liability coverage may be so c o s t l y  as to 
be 'functionally unavailable. ( e . g . ,  young practitioners in high 
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not rise to the level of a danger of inability to obtain medical 

care. C a m ;  Carter v ,  Sparkman, 335 So.2d 802, 8 0 5  (Fla. 

1976) ("At the t i m e  of enactment . . . there was an imminent 

danger that a drastic  curtailment in t h e  availability of health 

care services would occur in t h i s  state."), cert. denied, 429 

U.S. 1041, 97 S.Ct. 740, 5 0  L.Ed.2d 753 (1977), receded from 

Aldana v. Holub, 381 So.Zd 231 (Fla. 1980). Finally, it is 

unclear how effective a damage cap would be in alleviating the 

cost of loss payments, paid claims, and liability insurance 

premiums. 

f o r  defendants to admit liability and to arbitrate damages 

thereby decreasing such costs.  23 

- 

The legislature found that caps provide an incentive 

Although the Task Force found 

22  Continued 

risk specialities serving in less affluent med cally underserveci 
regions)." Preliminary Fact-Finding Report on Medical 
Malpractice, April 14, 1987 at 239-240 (emphasis supplied); 
Medical Malpractice Recommendations at 10 (same). Thus, 
"functional unavailabilitytt occurs when insurance premiums are so 
costly that physicians do not obtain coverage despite  its 
availability. 
"approaching unaffordability, if'it has not already reached it,tt 
f o r  some high-risk physicians. Id. at 36. However, the Task 
Force also stated that I9nedical malpractice insurance has always 
been available from some source.tv Id. at 37, 4 0  (I*[T]he Task 
Force has concluded that there is nogenuine availability 
problem. . . . * I ) .  Cf, De Ayala v. Florida Farm Bureau Cas. Ins., 
5 4 3  So.2d 2 0 4 ,  206 (Fla.  1989)(workerst compensation program 
'treplace[d] an unwieldy tort system that made it virtually 
impossible f o r  businesses to predict or insure for cost of 
industrial accidents.Ii)(emphasis supplied). Furthermore, the 
statute does not remedy the concomitant finding that as a result 
of the inability to obtain coverage, injured persons will not be 
able to recover damages; the statute does not mandate insurance 

23 The legislature also found that a damage cap incentive reduces 
high litigation costs. 
is not sufficiently compelling to warrant a cap on damages. 
Overland Constr. Co., Inc. v. Sirmons, 369 So.2d 572 ( F l a ,  1979); 

The report states*<-that malpractice insurance is 

coverage. 

That problem, endemic in all litigation, 
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that the "high-end awards are a substantial cause of the increaE 

in paid l o s s e s , i i  Medical Malpractice Recammendations, at 26; See 

8 766.201(1)(b), it failed to differentiate between economic and 

noneconomic damage awards. 

reduction of approximately 2.4% to 11% in loss payments are bas€ 

on "hypothetical assumptions (rather than empirical data) a s  to 

the distribution of economic and non-economic losses in pas t  pai  

claim data." Final Recommendations at 62. The Task Force warne 

that the I@figures are offered only f o r  what they say about 

relative magnitude (of savings from a cap on medica1,claims to 

savings from a cap on other liability claims]. 

be misinterpreted as vouching f o r  the amount of savings t h a t  

might be realized from caps on non-economic damages." Final 

Recommendations at 63. 

predicate f o r  imposing a cap on noneconomic damages. 

- 

I ts  findings concerning prospective 

They should not 

Such assumptions provide an uncertain 

The 

legislature has not demonstrated the requisite overpowering 

public necessity f o r  restricting claimant's noneconomic damages, 

The legislature must also  &w that no less onerous 

alternative method exists f o r  meeting such necessity. 

Overland; Kluqer. 

alternative method existed: however, the Task Force considered 

Smith; 

The legislature did not expressly find that no 

r 

23 Continued 

but see American Libe r ty  Ins. Co, v. West & Conyers, Architects 6 
Engineers, 491 So.2d 573 (Fla, 2d DCA 1986). 
settle meritorious claims, resulting in reduced litigation Costs, 
has always been available. 

The option to 
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several alternatives24 and stated that I' l o ]  f these alternatives, 

only a cap on non-economic damages would reduce malpractice 

claims appreciably . . . . I '  

Alternatives, October  2 ,  

Medical Malpractice R e f o r m  

1987 at 5 .  That q u a l i f i e d  finding does 

not satisfy the Kluqer test. 

of Florida ("[Tjhe legislature finds that the reforms contained 

See Ch. 90-401, preamble, 1990 Laws 

in this act are the o n l y  alternative available that w i l l  meet the 

public necessity of maintaining a workers' compensation 

system . . . .")(emphasis supplied); see also Overland, 369 So.2d 
at 573. 

passage of the legislation, 

illusory this part of the Kluger test. 

We decline to infer the requisite showing fmn the 
Such an inference would render 

The Smith court stated 

that "if it were permissible to restrict the constitutional right 

by legislative action, without meeting the conditions set  f o r t h  
._ 

in Kluqer, the constitutional right of access to the courts for 

redress of injuries would be subordinated to, and a creature of, 

legislative grace or, . . . 'majoritarian whim'. [Olurs is not 

such a system." - Smith, 507 S0.2d at 1089 (emphasis supplied) 

Accordingly, w e  hold that the legislative findings do not s a t i s f y  

this prong of the Rluger test. 

In conclusion, we affirm t h e  final summary judgment and hold 

that sections 766.207 and 766.209 violate article I, section 21, 
r 

of the Florida Constitution. 

Affirmed. 

2 4  These alternatives included mandating proof of gross 
negligence in some situations, providing more specific J U T  
instructions on damages, limiting or abolishing punitive damages, 
and changing the collateral source offset. 
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