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CORRECTED OPINION 

FIARI>ING, J . 
We have f o r  review UniversitLof Miami v.  Echarte, 55.5 

S c . 2 d  2 9 3  (Fla. 3d DCA 1 9 9 1 ) ,  in which the Third D i s t r i c t  ‘ :WJ~~~:  

of Appeal affirmed t h e  trial court’s ruling that s e c t i o n s  755.’;*:‘  

m i d  .766 - 2 0 9 ,  F l o r i d a  S t a t u t e s  (Supp .  1 9 8 8 )  , violated t h e  l?.’-~>:-:.f~; 



The issue here  is whether sections 7 6 6 . 2 0 7  and 766.209, 

which provide a monetary cap on noneconomic damages in medical 

malpractice claims when a party requests arbitration, violate a 

claimant's right of access to the courts.' 

statutes at issue provide a commensurate benefit to the plaifi+LiL?-t 

in exchange for the monetary cap, and thus, we hold the statutes 

satisfy the right of access to the courts test set forward in 

Kluqer v. White, 281 So. 2d 1 (Fla. 1 9 7 3 ) .  

We find that t h e  

The University of Miami' (University) treated Patricia 

Echarte, a minor, f o r  a brain tumor. However, as a result of i A z  

University's alleged negligence, Patricia's right hand and 

forearm had to be amputated in o r d e r  to save her life. Pat r ic j -3  

and her parents (Echartes) gave the University notice of intent 

to initiate a malpractice action.' 

requested that the Echar tes  submit their damages to a medical 

negligence arbitration panel pursuant to section 7 6 6 . 2 0 7 ( 2 )  I The 

Echartes filed an action for a declaratory judgment questioning 

the constitutionality of sections 766.207 and 766.209. 

In response, the University 

The trial court ruled that the statutes violated the 

E c h a r t e s '  constitutional r i g h t  of access to the courts, right to 

Art. I, 5 21,  F I ~ .  Const. 

* The University of Miami d/b/a The University of Miami School, ef 
Medicine, a Florida Corporation. 

Echar te  filed notice of intent pursuant to section 7 6 6 . 1 0 5 ,  
Florida S t a t u t e s  (Supp. 1988). 
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trial by jury, equal protection guarantees, and procedural and 

substantive due process rights;' violated t h e  single subject 

requirement; constituted a taking without compensation; and 

involved an improper delegation of authority.' On appeal t h e  

district court affirmed the trial court's holding, but limited 

its discussion to the right of access to the courts. 

Similarly, we limit o u r  discussion to the  validity of the 

statutes under t h e  right of access to the courts. However, we 

have also considered the other constitutional claims and h o l d  

that the statutes do not violate the right to trial by jury, 

equal protection guarantees, substantive or procedural due 

process rights, the single subject requirement, the taking 

clause, or the non-delegation doctrine. 

10 

The Legislature enacted the statutory scheme at issue 

following the recommendations and study made by the Academic Task  

Force for Review of t h e  Insurance and T o r t  Systems (Task 

Art. I, D 22, Fla. Const. 

Art. I, § 2, F l a .  Const.; U . S .  Const. amend. XIV, 3 L. 

Art. I, 9 9, F l a .  Const.; U.S* Const. amend XIV, 1. 

Art. 111, § 6, Fla. Cons t .  

Art. X, § 6 ( a ) ,  Fla. Const. 

Art. 11, 3 3 ,  Fla. Const. 

lo The district court expressly declined to discuss the t r i a l  
court's other constitutional rulings. 
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Force) - l1 I n  studying medical malpractice insurance costs ,- the 

Task Force found that the 

primary cause of increased malpractice premiums 
has been the substantial increase in loss 
payments to claimants and n o t  excessive 
insurance company profits nor the insurance 
industry underwriting cycle. Further, the Task 
Force found that the dramatic increase in the 
size or amounts of paid claims was the major 
cause of the increase in total claims payments; 
the frequency of claims agains t  physicians 
increased only slightly, In particular, the 
size and increasing frequency of the very large 
claims were found to be a problem. Finally, 
attorneys' fees and o t h e r  litigations costs were 
found to represent approximately 40 percent of 
the total cos ts  of insurance companies, while 
claimants received 43.1 percent of the insurers' 
total incurred costs. During the past eleven 
years, the average cost of defending a 
malpractice claim had increased at an annual 
compound rate of seventeen percent. 

Academic Task Force for Review of the Insurance and Tort Systems, 

Medical Malpractice Recommendations at 10-11 (Nov. 6 ,  

1987)(footnotes omitted)(on file with H.R. Cam. on Ins., The 

Capitol). The Task Force recommended implementation of a med!k.:.l 

malpractice plan designed to stabilize and reduce medical 

liability premiums, The recommended plan included that p a r t i e s  

conduct a reasonable investigation preceding malpractice claims 

The Legislature established the Task  Force in the T o r t  R e i ~ ~ z r :  
and Insurance Act of 1986. Ch. 86-160 ,  5 63, Laws of Fla. TI>- Y 

Legislature based its findings on the Task Force's reports. 
Chapter 88-1, Laws of Florida, amended and reenacted by chap'ce- 
88-277, Laws of Florida. The Task  Force's reports are: 
Preliminary Fact-Finding Report on Medical Malpractice, A u g .  :.[. 
1987; Medical Malpractice Reform Alternatives, O c t .  2, 1987: 
Medical Malpractice Recommendations, Nov. 6 ,  1987; and Final 
Recommendations, March 1, 1988. 
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and defenses in order to eliminate frivolous claims and defenses, 

and incentives for parties to arbitrate medical malpractice 

claims in order to reduce litigation expenses. The Legislature 

adopted the Task Force's recommendations and findings in chapter 

in chapter 88-1, Laws of Floridar12 and section 766.201, F l o r i d ?  

l2 Chapter 88-1, Laws of Florida, provides: 

WHEREAS, the Legislature finds t h a t  there is in Florida a 
financial crisis in the medical liability insurance industry, an2 

WHEREAS, it is the sense of the Legislature that if the 
present crisis is not abated, many persons who are subject \:s 
civil actions will be unable to purchase liability insurance, a x :  
many injured persons will therefore be unable to recover darnases 
for either their economic losses or their noneconomic losses, an2 

WHEREAS, the people of Florida are concerned with the 
increased cost of litigation and the need fo r  a review of the 
tort and insurance laws, and 

WHEREAS, the Legislature believes that, in general, the cosL 
of medical liability insurance is excessive and injurious t o  t"ii.,l: 
people of Florida and must be reduced, and 

WHEREAS, the Legislature finds that there are certain elements 
of damage presently recoverable that have no monetary value, 
except on a purely arbitrary basis, while other elements of 
damage are either easily measured on a monetary basis or reflect 
ultimate monetary loss, and 

WHEREAS, the Legislature desires to provide a rational b a s i z  
€or determining damages f o r  noneconomic losses which may be 
awarded in certain civil actions, recognizing that s u c h  
noneconomic losses should be fairly compensated and that t h e  
interests of the injured party should be balanced against 'il!~.~ 
interests of society as a whole, in that the burden of 
compensating f o r  such losses is ultimately borne by all pe; :~~?: : .  
rather than by the tortfeasor aloner and 

WHEREAS, the Legislature created the Academic Task  Force : E ~ : c  
Review of the Insurance and Tort Systems which has studied thk 
medical malpractice problems currently existing in the State 2-f 
Florida, and 
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Statutes (Supp. 1988). l3  The statutes a t  issue are two 

components recommended by the Task  Force to address the medical 

WHEREAS,  the Legislature has reviewed the findings and 
recommendations of the Academic Task Force relating to medical 
malpractice, and 

WHEREAS,  the Legislature finds that the Academic Task  Farce 
has established that a medical malpractice crisis exists in the 
State of Florida which can be alleviated by the adoption of 
comprehensive legislatively enacted reforms, and 

WHEREAS, the magnitude of this compelling social problem 
demands immediate and dramatic legislative action, NOW, 
THEREFORE, . . . . 
l3 Section 766.201, Florida Statutes (Supp. 1988), provides In 
pertinent part: 

(1) The Legislature makes the following findings: 
(a) Medical malpractice liability insurance premiums have 

increased dramatically in recent years, resulting in increased 
medical care costs for most patients and functional 
unavailability of malpractice insurance f o r  some physicians. 

liability insurance premiums has been the substantial increase .in 
loss payments to claimants caused by tremendous increases in ths 
amounts of paid claims. 

The average cost of defending a medical malpractice claim 
has escalated in the past decade to the point where it has become 
imperative to control such cost in t h e  interests of the public 
need f o r  quality medical services. 

(d) The high cost of medical malpractice claims in the s t a t e  
can be substantially alleviated by requiring early determination 
of the merit of claims, by providing for early arbitration of 
claims, thereby reducing delay and attorney's fees, and by 
imposing reasonable limitations on damages, while preserving -::he 
right of either party to have its case heard by a jury. 

(e) The recovery of 100 percent of economic losses 
constitutes overcompensation because such recovery fails tc 
recognize that such awards are not subject to t axes  on economic 
damages - 
prompt resolution of medical negligence claims. Such p l a n  shalf. 
consist of two separate components, presuit investigation and 
arbitration. Presuit investigation shall be mandatory and shai;. 
apply to all medical negligence claims and defenses. Arbitrc?L.ici-. 
shall be voluntary and shall be available except as specifTed.+ 

(b) The primary cause of increased medical malpractice 

(c) 

(2) It is the intent of the Legislature to provide a p l a n  fs:: 
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liability insurance crisis: 1) a presuit investigation proceza 

to eliminate frivolous claims, and 2) a voluntary arbitration 

process to encourage settlement of claims. 

Sections 7 6 6 . 2 0 3 - . 2 0 6  set out the prssuit investigatio:? 

procedure that b o t h  the claimant and defendant must follow betfora 

a medical negligence claim may be brought in court. The f i rs t  

step in the presuit investigation is for the claimant to 

determine whether reasonable grounds e x i s t s  to believe t h a - t  a. 

defendant acted negligently in the claimant's care or trea-kmect, 

and that this negligence caused the claimant's injury. 

8 7 6 6 . 2 0 3 ( 2 ) ,  Fla. Stat. (Supp. 1988). Section 7 6 6 . 2 0 3 ( 2 )  a l s o  

requires that the medical negligence claim be corroborated by 2 

"verified written medical expert opinion" before giving notice -'zo 

grounds to believe that negligence occurred, the defendant or 

( a )  Presuit investigation shall include: 
1. Verifiable requirements t h a t  reasonable investigation 

precede both malpractice claims and defenses in order to 
eliminate frivolous claims and defenses. 

2. Medical corroboration procedures. 
(b) Arbitration shall provide: 
1. Substantial incentives f o r  both claimants and defendants 

to submit their cases to binding arbitration, thus reducing 
attorney's fees, litigation cos ts ,  and delay. 

defendant concedes willingness t o  pay economic damages and 
reasonable attorney's fees. 

awards to provide increased predictability of outcome of thf 
claims resolution process f o r  insurer anticipated losses 
planning, and to facilitate early resolution of medical 
negligence claims. 

2. A conditional limitation on noneconomic damages w h e r e  1: *: 

3. Limitations on the noneconomic damages components O F  IZL-<-~ 
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defendant's insurer is required to conduct a presuit 

investigation. 53 7 6 6 . 2 0 3 ( 3 ) ,  Fla, S t a t .  (Supp. 1988). 

If the claimant's reasonable grounds for the medical 

negligence claim are intact at the completion of the p r e s u i t  

investigation, either par ty  may request that a medical 

arbitration panel determine the amount of damages. 5 7 6 6 . 2 0 7 ( 2 ) , 7  

Fla. Stat. (Supp. 1988). Section 7 6 6 . 2 0 7  provides t h a t  upon sv..cli 

request, the opposing party's agreement to participate in 

arbitration binds both parties to the arbitration panel's 

decision, and precludes other remedies by t h e  claimant against 

t h e  defendant. 

Under section 7 6 6 . 2 0 7 ( 7 )  a claimant can recover net 

economic damages of past and future medical expenses and eiqkty 

percen t  of lost wages and earning capacity. The claimant's 

noneconomic damages are "limited to a maximum of $250,000 per 14 

incident," and are "calculated on a percentage basis w i t h  respect 

to capacity to enjoy life. ''15 § 7 6 6 . 2 0 7 ( 7 )  + Finally, s e c t i o n  

l4 Noneconomic damages are defined as "nonf inancial losses which  
would not have occurred but for  the injury giving rise to t h . e  
cause of action, including pain and suffering, inconvenience, 
physical impairment, mental anguish, disfigurement, loss of 
capacity f o r  enjoyment of life, and other nonfinancial losses." 
§ 7 6 6 . 2 0 2 ( 7 ) ,  Fla. Stat. (Supp. 1988). 

l5 Section 7 6 6 . 2 0 7 ( 7 )  ( b ) ,  Florida Statutes (Supp. 1 9 8 8 ) ,  give5 
the following example of how t h i s  calculation is made: If t h e  
arbitration panel finds that the "claimant's injuries resuite? F->. 
a 50-percent reduction in [his or her] capacity to enjoy 1.j.f:~ 
[ s u c h  a finding] would warrant an award of not more than $ 1 2 5 , C : > r 1  
noneconomic damages. 'I 
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766.211, Florida Statutes (Supp. 1988), provides for prompt 

payment of the award to the claimant, including interest at the 

legal rate and a penalty rate if the defendant f a i l s  to pay 

within ninety days of t h e  award. 

Section 766.207(7) holds the defendant responsible f o r  t ' h 3  

prompt payment of the arbitration award and interest on all 

accrued damages, payment of the claimant's reasonable attorney's 

fees and costs as determined by the arbitration panel up to 

fifteen percent of the award, and payment of all arbitration 

costs. I n  addition, section 766.207(7)(h) holds each defendsn.: 

participating in the arbitration proceeding jointly and severa-..:.y 

liable f o r  all damages assessed by the panel. Section 

766.207(7)(k) provides t h a t  if a defendant rejects a claimani 5 

offer to arbitrate, then section 7 6 6 . 2 0 9 ( 3 ) ,  Florida Statutes 

rejects a defendaqt's 

4), Florida Statutes 

' (Supp.  1988), applies; and if a claimant 

offer to arbitrate, then section 766.209 

(Supp. 1988) applies. 

Section 7 6 6 . 2 0 9 ( 3 )  provides that if the defendant refuses 

arbitration, the claimant proceeds to trial without any 

limitation on damages and is entitled to receive reasonable 

attorney's fees up  to twenty-five percent of the award. Sect ion 

7*66.209(4) provides that if a cl.aimant refuses a defendant's 

offer to arbitrate, then a claimant proceeds to trial; however, 

noneconomic damages are capped at $350,000 per incident. 

The seminal case i n  a constitutional challenge to the 

right of access to c o u r t s  is Kluger v. White, 2 8 1  S o .  2d 1 ( F l a .  
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1973). In Kluger, this Court invalidated a statute requiring 3 

minimum of $550 property damages arising from an automobile 

accident before bringing an action. This Court held that: 

[wlhere a right of access to the courts f o r  
redress f o r  a particular injury has been 
provided by statutory law predating the adoption 
of the Declaration of Rights of the Constitution. 
of the State of Florida, or where such right has 
become a part of the common law of the State 
pursuant to Fla. Stat. g 2.01, F . S . A . ,  the 
Legislature is without power to abolish such a 
right without providing a reasonable alternative 
to protect the rights of the people of the State 
to redress for injuries, unless the Legislature 
can show an overpowering public necessity f o r  
the abolishment of such right, and no 
alternative method of meeting such public 
necessity can be shown. 

Kluqer 281 So. 2d at 4 .  Based upon the Kluger test, this C a w ? .  

has also invalidated a portion of a tort reform statute that 

placed a cap on all noneconomic damages in Smith v. Department 0 5  

Insurance, 507 So. 2d 1 0 8 0  (Fla. 1987), because the statute dhd 

not provide claimants with a commensurate benefit. - Id. at l.G88fi 

Thus, the law is clear that the Legislature cannot  restrict 

damages by either enacting a minimum damage amount or a monetary 

damage cap without meeting the Kluqer test. Id. 

The initial question in the instant case is whether the 

arbitration statutes, which include the non-economic damage C?~?'Y 

found in sections 766.207 and 766.209, provide claimants t . r i t k  T 

"comniensurate benefit" f o r  the loss  of the r i g h t  to fully rec3;;u: 

non-economic damages. Sections 766.207 and 766 - 2 0 9  only  1 . imj . t  G' 

claimant's right to recover non-economic damages after a 

defendant agrees to submit the claimant s action to arbitratio-: 
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The defendant's offer to have damages determined by an 

arbitration panel provides the claimant with the opportunity tz 

receive prompt recovery without the risk and uncertainty of 

litigation or having to prove fault in a civil trial. A 

defendant or the defendant's insurer is required to conduct an 

investigation t o  determine the defendant's liability within 

ninety days of receiving the claimant's notice to initiate B 

malpractice claim. 3 7 6 6 . 1 0 6 ( 3 ) ( a ) .  Before the defendant may 

deny the claimant's reasonable grounds f o r  finding medical 

negligence, the defendant must provide a verified written VUS':CQ.J. 

expert opinion corroborating a lack of reasonable grounds to ~ 2 m w  

a negligent injury. § 7 6 6 . 2 0 3 ( 3 )  (b). The claimant benefits 5::m 

the requirement that a defendant quickly determine the merit of 

any defenses and the extent of its liability. The claimant also 

saves the costs of attorney and expert witness fees which woulcl  

be required to prove liability. Further, a claimant who accepzs 

a defendant's offer to have damages determined by an arbitration 

panel receives the additional benefits of: 1) the relaxed 

evidentiary standard f o r  arbitration proceedings as set out by 

section 120.58, Florida Statutes ( 1 9 8 9 ) ;  2) joint and several- 

liability of multiple defendants in arbitration; 3 )  prompt 

payment of damages after the determination by the arbitration 

panel; 4) interest penalties against the defendant f o r  f a i l v r c ,  :-:: 

promptly pay the arbitration award; and 5 )  limited appellate 

review of the arbitration award requiring a showing of "manifesk 

injustice. " 
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We reject the district court's conclusion that the medic?!. 

malpractice arbitration statutes do not provide a claimant w i t h  

commensurate benefits. The district court found that because -2-e 

medical malpractice arbitration statutes do not provide a no- 

fault basis for recovery or mandatory insurance coverage to 

assure recovery, like workers' compensation laws, the arbitration 

statutes did not provide a commensurate benefit. The district 

court's conclusion f a i l s  to recognize that medical malpractice 

arbitration statutes are less restrictive than the workers' 

compensation statutes, and that the Task Force specificall-y 

cansidered and rejected both a no-fault alternative system of 

compensation and a mandatory insurance poal as means to c o n t r ~ ? .  

increases in the medical malpractice insurance rates. 16 

We find that a claimant's rights are restricted less by 

the medical malpractice arbitration statutes than by the worlce : :~ '  

compensation statutes. Unlike a claimant under the workers' 

compensation statute, a claimant under the medical ma1pract.ico 

arbitration statutes may recover some non-economic damages- 

Furthermore, in considering a no-fault system, the Task Force 

stated that f o r  most medical injuries 

the Task Force does not recommend a no-fault 
compensation alternative to the tort system. 

l6 The Task Force recommended a no-fault compensation alter?;?a;:.v: 
in the narrow area of b i r t h  related neurological injuries, bvc+ 
rejected it f o r  other types of medical injuries. Medical 
Malpractice Recommendations at 31. 
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This negative conclusion is compelled by 
findings that a comprehensive no fault system 
f o r  all medical. injuries would be prohibitively 
expensive, many times more expensive than the 
existing medical malpractice systems. In order 
to develop a no-fault system at reasonable cost, 
it is necessary to establish a framework f o r  
distinguishing compensable events from 
noncompensable events. In most areas .of medical 
injury, this is not economically feasible at the 
present time. For example, defining the 
compensable event for a no-fault p lan  to cover 
medical injuries in emergency rooms and trauma 
centers would require terms broad enough to 
include injuries of every degree to any part of 
the body resulting from an unlimited variety of 
medical interventions. Because of its expansive 
potential, such a broad definition of the 
compensable event would make no-fault insurance 
costs prohibitively expensive, at w o r s t ,  and 
impossible to predict, at best. 

Medical Malpractice Recammendations at 31-32. The Task Force 

also rejected a proposal which would require all physicians 'to 

buy into a state-operated insurance pool in order to provide :? 

mandatory first layer of medical malpractice insurance. The T a s k  

Force explained that such a p l a n  "could effectively destroy any 

existing vitality and competitiveness in the private market f o r  

medical malpractice insurance in the state of Florida." Medical 

Malpractice Recommendations at 49. Further, the Task Force noted 

that placing all physicians in a state-operated insurance pool 

would have the effect of charging physicians who practice in Low- 

r i s k  areas of medicine higher premiums in order to subsidize the 

high cost of premiums for physicians who practice in high-risk 

areas. The Task  Force specifically rejected such mandatory 

insurance p l a n s  as being overly intrusive into the insurance 

market and economically undesirable. - Id. 
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The Task Force's recommendations to t h e  Legislature n o t  LQ 

adopt a no-fault system or mandatory insurance program are based 

on a n  extensive study of the complex causes of the increases kn 

medical malpractice insurance rates. According to the Task  

Force's report, the solutions the Legislature implemented to meet 

the workers' compensation problem are not effective to answer the 

medical malpractice insurance liability crisis. The unique fae-i-,~ 

surrounding medical malpractice required the Legislature tC 

tailor a different solution to solve the crisis. Thus, the 

district court erred in holding that the medical arbitration 

statutes did n o t  provide a commensurate benefit because the 

arbitration statutes did not provide the same benefits as the 

w o r k e r s '  compensation statutes. 

Even if the medical malpractice arbitration statutes at 

issue did not provide a commensurate benefit, we would f i n d  tkr.c't 

the statutes satisfy the second prong of Kluqer which requires 3 

legislative finding that an "overpowering public necessity" 

exists, and further that "no alternative method of meeting su.ch 

public necessity can be shown." Kluger, 281 S o .  2d at 4. The 

determination of whether the Legislature made a showing of an 

"overpowering public necessity" must be interpreted in l i g h t  s2 

our previous line of cases addressing the Legislature's attcz?'xs 

to abolish other causes of a c t i o n .  

I n  Kluger, the Court discussed an earlier decision. 

Rotwein v. Gersten, 160 Fla. 736, 36 So. 2d 419 ( 1 9 4 8 ) ,  which 

upheld the Legislature's abolishment of the common law rights 
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that provided f o r  causes of action for alienation of a f f ec t ions ,  

criminal conversation, s e d u c t i o n ,  and breach of contract to 

marry. The Court in Rotwein found that the preface to the 

Florida Statute abolishing these causes of action stated that 

they had "been subject to grave abuses, causing extreme 

annoyance, embarrassment, humiliation and pecuniary damages tc 

many persons wholly innocent and free from wrongdoing.'' I Id.. -;3t 

738 ,  36  S o .  2d at 420. The Court stated that t h e s e  causes of 

2d at 4 2 1 ,  This Court in Kluger  interpreted the language fro3 

-- Rotwein as the legislative showing that a "public necessity". 

existed f o r  the abolishment of the right to sue. Kluger, 251 59. 

2 d  at 4 .  

The Court in K l u g e r  he ld  that the Legislature had no'c 

shown an "overpowering public necessity" to abolish the r i g h t  tg 

sue an automobile tortfeasor for property damage. In f a c t ,  

chapter 71-252 ,  Laws of Florida, which enacted the challenged 

statute in Kluqer, did not contain any factual OK policy 

determinations to support the existence of an "overpowering 

public necessity." Recently in Psychiatric Associates v. Szese l . -  -A- 

6 1 0  S o .  2d 419 (Fla. 1 9 9 2 ) ,  this C o u r t  found that the L e g i s i ~ ~ h ~ c , : +  

showed an "overpowering public necessity" in the preamble t:c .t:-<? 

challenged statutes. ~ Id. at 4 2 4  n .  7 .  

In the instant case, the Legislature set out i t s  factual 

findings in the preamble of chapter 88-1, which initially enactec! 
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the Task Force's recommendations. In fact, the preamble is! 

chapter 88-1 states in part: 

[IJt is the sense of the Legislature that if the 
present crisis is not abated, many persons who 
are subject to civil actions will be unable to 
purchase liability insurance, and many injured 
persons will therefore be unable to recover 
damages for either their economic losses or 
their non-economic losses + + . - 

Ch. 88-1. This preamble clearly s t a t e s  the Legislature's 

conclusion that the current medical malpractice insurance cri.sis 

constitutes an ''overpowering public necessity. " Moreover, t h e  

Legislature made a specific factual finding that "[mledical 

malpractice liability insurance premiums have increased 

dramatically in recent years, resulting in increased 

unavailability af malpractice insurance for some physicians." 5 

766.201(1)(a). 

The Legislature's factual and policy findings are 

supported by the Task Force's findings in its report. See 

Academic Task Force f o r  Review of the Insurance and Tort Systems, 

Preliminary Fact-Finding Report on Medical Malpractice (Aug. 14, 

1987)(hereinafter Fact-Finding Report.) l7 Among i t s  many 

l7 The T a s k  Force stated in the Fact-Finding Report that its 
full-time research staff based their findings on the following- 
1) seven public meetings and hearings in Tampa and Miami to 
receive presentations, recommendations and comments from experts 
and interested citizens; 2) a comprehensive literature search and 
review; and 3 )  eight research projects conducted in F l o r i d a  w F Z ~ C ~  
surveyed medical malpractice claims, closed claims, loss 
payments, profitability and other aspects of the insurance 
companies; studied data from the Insurance Services Office, rl 
non-profit organization which collects data and files rate 
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findings, the Task Force found that: ‘1) a family physician who 

performs no surgery and practiced outside Dade and Broward 

Counties saw a 229% increase in medical malpractice insurance 

premiums f o r  the period of 1983 to July 1, 1987; and 2) a f a - m i i y  

physician who performs no surgery and practices in Dade or 

Broward County saw a 300% increase in medical malpractice 

insurance premiums for the same period. Furthermore, the Task 

Force found that rates f o r  specialities also increased s h a r p l y .  

For example, the rates for obstetricians increased by 4448 in 

Dade and Broward Counties, as compared to 3 0 4 %  in the rest :>T t hz  

state. l8 These f a c t s  support the Legislature ‘ s  conclusion that 

increased costs in medical malpractice insurance premiums have 

resulted in increased health care costs and made liability 

insurance “functionally unavailable” for some physicians. 19 

In the instant case, the district court held that “the 

legislature has not demonstrated the requisite overpowering 

public necessity for restricting claimant’s noneconomic dama.gcs,” 

Echarte, 585 So. 2d at 301. We disagree, The Legislature has 

applications f o r  liability carriers nationwide; a survey o? l m 5 3 3  
randomly selected physicians; a survey of 1,500 attorneys wh7~! 
regularly handle tort cases; conducted a computer analysis 01 t;‘;.: 
financial situation of commercial liability insurance carrj-er;; 
and an analysis of Florida’s civil litigation rates. The 
Academic T a s k  Force then conducted a six-hour hea r ing  in 
Gainesville to preview the preliminary findings from the eiq”’: 
research projects. Fact-Finding Report at 23-24. 

l8 Fact-Finding Report at 26-31. 

l9 Fact-Finding Report at 36, 239-40. 
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the final word on declarations on public po l i cy ,  and the cou.r",s 

are bound to give great weight to legislative determinations 3:f 

f a c t s .  See American Liberty Ins, C o ,  v.  West & Conyers 

Architects & Engineers, 491 So. 2d S 7 3  (Fla. 2d DCA 1986). 

Further, legislative determinations of public purpose and f a c T s  

are presumed correct and entitled to deference, unless c l e a r l y  

erroneous. See State v. Division of Bond Finance, 495 So-. 2d. ir'xa .% "> -- 

(Fla. 1 9 8 6 ) ;  and Miami Home Milk Producers Ass'n v, Milk C o ~ t x ' o l  

Board, 124 F l a .  797, 169 S o .  541 (1936). Because the 

Legislature's factual and policy findings are presumed correct 

and there has been no showing that the findings in the instan<: 

case are clearly erroneous, we hold that the Legislature has 

shown that an "overpowering public necessity'' exists. 

The next question is whether "no alternative method" fo:.: 

meeting the public necessity can be shown. R l u q e r ,  281 So,  ZS+ I : .  

4. The district court held that the Legislature did not s a t i s Q  

the second prong of the Kluger test because the "legislature d .~c '  

not expressly find that no alternative method existed." Echarte, 

585 SO. 2d at 301. We disagree and find that the record s u p p o r : ~  

t h e  conclusion t h a t  no alternative or less onerous method e x i s t s ,  

The Task  Force's recommendations to the Legislature 

concerning solutions to the medical malpractice i n s u r a n c e  CY: :L$~ .~  

included "civil justice reforms, strengthened regulation 02 that 

medical profession and a proposal to provide immediate re l ief  .?c::: 

physicians who experience genuine financial difficulty as 3 

result of h i g h  premiums. ' '  Medical Malpractice Recommendations ,?t 
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9. The Task Force s ta ted  that it believed that "reforms of t h e  

civil justice system, of t h e  medical regulatory system, and. of 

the insurance system complement each other" and that "[a]ll sics 

necessary to address the complex problems with multiple causes 

analyzed in t h e  Preliminary Fact-Finding Report on Medical 

Malpractice." Medical Malpractice Recommendations at 9 .  Th,e 

conclusion that no alternative or less onerous method of meeting 

t h e  public necessity is supported by the Legislature's a c t i o n s  . i . ~  

adopting both the Task Force's recommendations to enact th9 

arbitration statutes and strengthen regulation of the medical 

profession. Therefore, in determining whether no alternative 

means exists to meet the public necessity of ending the medics.;. 

malpractice c r i s i s ,  the plan as a whole, r a t h e r  than focusing 03 

one specific part of the plan, must be considered. 

The Echartes dispute the conclusion that the arbitratioz 

statutes are t h e  only alternative means to reduce the medical 

malpractice insurance rates. They point out that the Task 

Force's findings show that from 1975 to 1986, approximately 4 %  a? 

all practicing physicians had two or more claims, but were 

responsible fo r  4 2 . 2 %  of the total amount of paid claims. Fact- 

Finding Report at 1 4 4 .  Thus, the Echartes conclude that an 

alternative method to reducing claims would be to strengthep 

professional discipline of physici .ans with numerous claims. 

The reduction of the frequency and severity of malpxczticE 

would certainly diminish the amount of loss payments and 

subsequently medical malpractice rates. However, the E c h a r t c s '  
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conclusion that professional discipline alone is an alternative 

method to meet the public necessity of controlling medical 

malpractice insurance premiums is erraneous. The Task Force 

specifically stated that even though a small percentage of the 

physicians were responsible f o r  42.2% of the total claims paid 

out, the f ac t s  did not support the conclusion that these docTurs 

were incompetent. As 'the Task Force found: 

There are a number of reasons why a physician 
with multiple claims should not be considered a 
"bad" doctor. Multiple claims could occur 
because a physician is practicing in a high risk 
speciality or a high risk area of the state. In 
addition, some physicians may be more willing to 
treat high r i s k  patients f o r  which unfavorable 
results are to be expected more frequently. 

Fact-Finding Report at 142, Moreover, the The Task Force 

specifically found that: 

Strengthened regulation of medical care 
providers is not a substitute for tort and 
insurance reform, but does complement other 
reforms, The Task Force does not believe that 
the Legislature is faced with a choice between 
civil justice reform and strengthened regulation 
of physicians. Rather, effective reform must 
include both. 

Medical Malpractice Recommendations at 3 7 ,  Thus, it is clear 

that both  the arbitration statute, with its conditional 1imi.ts on. 

recovery of non-economic damages, and the strengthened reyula.tiiun. 

of the medical profession are necessary to meet the medical. 

malpractice insurance crisis. F u r t h e r ,  no alternative or l.ess 

onerous method of meeting the cr i s i s  has been shown, Therefore, 

we hold that the second prong of Kluger is satisfied. 
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Accordingly,  w e  hold t h a t  s ec t ions  7 6 6 . 2 0 7  and 7 6 6 . 2 0 9  are 

constitutional. The district c o u r t ' s  decision is reversed. and 

the case is remanded f o r  proceedings consistent with this 

op in ion  + 

I t  i s  so ordered. 

OVERTON, McDONALD and GRIMES, JJ., concur. 
BARKETT, C.J., dissents with an opinion, in which SHAW, J., 
c o n c u r s .  
SHAW, J . ,  d i s s e n t s  w i t h  an opinion, in which BARKETT, C . J . ,  
concurs. 
KOGAN, J., r e c u s e d .  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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BARKETT, C.J., dissenting. 

I agree with Justice Shaw that the statutes in questim. 

violate article I, section 21 of the Florida Constitution. 1 

also believe the statutes v i o l a t e  the right to trial by jury a . 3 ~  

the equal protection clauses of t h e  Florida and United S t a t e s  

Constitutions. 

As the trial court noted, under the statutory scheme 

plaintiffs must elect between arbitration and their right -to a, 

trial by jury, which is guaranteed by article I, section 22 of 

the Florida Constitution. If seriously injured plaintiffs C ~ D O S ~ : .  

to go to trial, their noneconomic damages are arbitrarily capp6.  

at $350,000. In Smith v. Department of Insurance, 507 So. Zd 

1080 ( F l a .  1987), this Court stated that the constitutional 

guarantee of access to courts must be read in conjunction, wi'ch.  

the right to a jury trial: 

Access to courts is granted f o r  the purpose of 
redressing injuries. A plaintiff who receives a 
j u r y  verdict f o r ,  e . g . ,  $1,000,000, has not 
received a constitutional redress of injuries if 
the Legislature statutorily, and arbitrarily, 
caps the recovery at $450,000. N o r ,  we add, 
because the jury verdict is being arbitrarily 
capped, is the plaintiff receiving the 
constitutional benefit of a jury trial as we 
have heretofore understood that right. 

I_ Id. at 1088-89. The reasoning in Smith is equally applica1:l.e zu 

t h e  arbitrary damage caps at issue in this case. 

The statutes also v i o l a t e  equal protection guaranteos 5y 

creating two classes of medical malpractice victims, those  w i t h  

serious injuries whose recovery is limited by the caps ancl 'chose 
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with minor injuries who receive full compensation. This Court  

has made c lea r  that similarly situated persons are equal under  

the law and must be treated alike. Palm Harbor Special Fire 

Control Dist. v. Kelly, 516 So. 2 6  249,  251 (Fla. 1 9 8 7 ) ;  3;aslc.y 17- 

State Farm Ins. C o . ,  296 So. 2d 9 ,  1 8  (Fla. 1974). Statutory 

classifications at a minimum must bear some reasonable 

relationship to a permissive legislative objective and not be 

discriminatory, arbitrary, or oppressive. Abdala v. World Ozni 

Leasing, I n c . ,  583 S o .  2d 330, 3 3 3  (Fla. 1991). 

I fail to see how singling out the most seriously injured 

medical malpractice victims f o r  less than full recovery bears z.:i1y 

rational relationship to the Legislature's stated goal  of 

alleviating the financial crisis in the medical liability 

insurance industry. Ch. 88-1, Preamble, Laws of Fla. (amendad 

and reenacted ch. 88-277, Laws of Fla.); See Florida Medj-cal 

Center, Inc. v. Von Stetina, 436 So. 2d 1022,  1 0 2 7  ( F l a .  4th 13Zh 

1983), rev'd on other grounds sub nom. Florida Patient's 

Compensation Fund v. Von Stetina, 474 So. 2d 7 8 3  (Fla. 1 9 8 5 ) ,  

Such a classification offends t h e  fundamental notion of equal 

justice under the law and can only be described as purely 

arbitrary and unrelated to any state interest. Vildibill v -  

Johnson, 492 So. 2d 1047, 1 0 5 0  (Fla. 1986). 

Moreover, the Task Force's Medical Malpractice 

Recommendations, which were relied on by the Legislature in 

enacting t h e  nor,ieconomic damage caps,  do n o t  es tab l i sh  an 

"overwhelming public necessity" for restricting the access tc 
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alternative exists. Rluyer v. I_- White, 281 So. 2d 1, 4 (Fla. 

1 9 7 3 ) .  

Indeed, the recommendations conclude that reducing medical 

negligence is the best way to resolve the medical malpractice 

insurance "cr i s i s"  and state that inadequate discipline of 

physicians contributes substantially to the problem: 

Obviously, a reduction in the occurrence of 
medical injuries is the most desirable manner in 
which to reduce the costs of the medical 
malpractice systems. In its Preliminary Fact- 
Finding Report on Medical Malpractice, the Task 
Force found that nearly one half the amount of 
paid claims during the period 1975 through 1986 
was accounted f o r  by physicians with t w o  or more 
paid claims. Further, the report concluded that 
t h e  Department of Professional Regulation 
disciplines a small percentage of physicians 
with multiple paid claims. 

Academic Task  Force f o r  Review of the Insurance and T o r t  Systems, 

Medical Malpractice Recommendations, at 13 (Nov. 6, 1 9 8 7 )  

(emphasis supplied). When the problems in the medical 

malpractice insurance industry arguably can be eased by m a n s  

much less onerous than restricting the rights of victims of 

established medical malpractice to redress their injuries, I 

cannot find that "no alternative method" h a s  been shown. 2 0  

2 o  The f a c t  that numerous sec t ions  of the medical malpractice 
reform legislation were directed at regulation, discipline, c7"'r: 

prevention of malpractice is immaterial. Those sections, if 
anything, demonstrate the Legislature's recognition of 
alternative methods. 
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Kluger, 281 So. 2d at 4; Overland Construction Co. v. Sirrncns: - 

3 6 9  So. 2d 572,  5 7 4  (Fla. 19'79). 

For the reasons stated above, I would find the statutes 

unconstitutional. 

SHAW, J., c o n c u r s .  
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Shaw, J., dissenting. 

I agree with the c o u r t s  below that sections 766.207 znd 

7 6 6 . 2 0 9 ,  Florida Statutes (Supp.  1 9 8 8 ) ,  fail the test enunciated 

in K l u g e r  v. White, 281 So. 2d 1 (Fla. 1 9 7 3 ) ,  and violate the 

claimant's right of access to the courts, guaranteed by a r t i c l e  

I, s e c t i o n  21 of the Florida Constitution. We have said 

repeatedly that before the canstitutionally guaranteed right c l  

access to courts can be taken away, a reasonable alternative Z-+IS: 

be provided, or the Legislature must show an overpowering p h l i c  

necessity 

method of 

at. 4 .  We 

f o r  the abolishment of such right and no alternaki-&.e 

meeting such public necessity. Kluqer, 281 So. 223 

held in Smith: 

Smith v. Department of Ins., 507 So.  2 d  1080, 1 0 8 8  (Fla. 1987) 

(emphasis added). 

In the instant case, all agree that the constitutional 

right of access to courts is being denied and therefore t h e  

Kluger test must be met, 1 disagree with the majority that ? : e  

statutes provide a reasonable alternative remedy or commenFu.rzrG 

benefit to Patricia Echarte  in exchange for her common-la*r r i ~ : > c  

to f u l l  "redress f o r  injuries. I' Klupz", 281 So. 2d at 4. 

Workers compensation and no-fault automobile statutes wer4 ;:~L;.--S 

- 

- 2 6 -  

Neither restriction [on the right of access to 
courts] i s  permissible unless one of the Kluqer 
exceptions is met; i.e., (1) providing a 
reasonable alternative remedy or commensurate 
benefit, o r  (2) legislative showing of 
overpowering public necessity for the 
abolishment of the right and no alternative 
method of meeting such public necessity. 

- 



to be constitutional becaiinctl they seqi.ii T-F! compulsory insurance 

coverage and relieve the claimant of t.he burden of proving fr?-,ilt . .  

See Martinez v. Scanlan, 582 So- 2d 1167 ( F l a .  1991); De Ayala. $7- 

Florida Farm Bureau Cas. Ins. Co. ,  543 So.  2d 204 (Fla. 1 3 8 9 ) :  

Smith; Lasky v. State Farm Ins. Co., 296 So. 26 9 (Fla. 1974). 

The statutory scheme here differs in that it requires ths 

claimant to "conduct an investigation to ascertain that there S L " ~  

reasonable grounds to believe that * I . [aJny named defen6a;it :-I-, 

the litigation was negligent" (i.e., that there was a breac3 ' ~ f  a 

d u t y  owed), and that such negligence "resulted in injury t 3 ~  tT-.e 

claimant" (damages). 3 7 6 6 . 2 0 3 ( 2 ) ,  Fla. Stat. (Supp. 1 9 8 8 ) .  Yhc 

statute also mandates that I' [ clorroboratian of reasonable g:ro::.;;.6:; 

to initiate medical negligence litigation shall be provided. by 

t h e  claimant's submission of a verified written medical exper"; 

opinion from a medical expert." - Id. Despite these a d d i t i o n a l  

statutory burdens placed upon the claimant, there is no q u i d  9x0 

quo such as requiring the defendant to secure compulsory 

insurance to assure the claimant a recovery in the event that 

medical negligence is proved. In other words, the statute 

21 The district court correctly noted that: 

Here, a defendant retains causation defenses and 
the claimant must demonstrate reasonable grounds 
to initiate medical negligence litigation, 
5 7 6 6 . 2 0 3 ( 2 ) ,  F l a .  Stat. (Supp.  1 9 8 8 ) ,  through 
an extensive presuit investigation procedure. 
§§ 766.106, - 2 0 3 - - 2 0 6 ,  Fla. S t a t .  (Supp. 1988); 
-- see Fla. R .  C i v .  P. 1.650. Thus, although 
defendant agrees to pay cert.ain damages 
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makes it more burdensome to sue for rn~d ica l  negligence without 

providing an assured recovery. The q u i d  pro quo that saved 

workers' compensation and no-fault automobile statutes from 

constitutional defect is absent here. 

The majority opines that the legislative advantages f a l l  

evenly, OK at least fairly, upon the injured child and the 

tortfeasor in this case. I strongly disagree. No amount of 

bootstrapping or divining legislative intent can obscure reality. 

To recite that the Legislature had its reasons for failing to 

provide for compulsory insurance simply begs the question o f  

whether a quid quo pro has been provided. In the absence of 

compulsory insurance, to assert that prompt payment of damages is 

ensured is simply fictive. 

Equally fictive is the claim that a "relaxed evidentiary 

standard" is a benefit to the claimant. No analysis is offered 

to shore up this assertion. The majority has confused a rel.a;red 

standard of proof, an advantage to the one who must bear the 

burden of proof, with a relaxed standard of admitting evidence, 

an advantage enjoyed equally by all parties. Our c o u r t s  have 

following presuit screening, the statute does 
not provide a no-fault basis f o r  recovery. 
Additionally, because i n su rance  coverage is n o t  
mandated, defendant's immunity from liability 
f o r  noneconomic damages in excess cf the cap is 
not dependent on insurance coverage and claimant 
is not assured recovery of its allowable losses+ 

University of Miami v. Echarte, 585 So, 2d 293, 299 (Fla. 3d DCA 
1991) (footnote omitted). 
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made clear that regardless of  a relaxed standard of admitting 

evidence, conclusions must be supported by competent, substantial 

evidence. I_ See, e.g., State, Dep't of Admin. v. Porter, 591 

So. 2d 1108, 1 1 0 9  (Fla. 2d DCA 1 9 9 2 ) ;  McDonald v. Department of 

Banking & Finance, 3 4 6  So. 2d 5 6 9 ,  585 (Fla. 1st DCA 1 9 7 7 ) +  T h ~ z  

a relaxed standard of admitting evidence is irrelevant to t h e  

quid pro quo evaluation. 

The negligent party can unilaterally limit the claimant'$ 

noneconomic damages, fi 7 6 6 . 2 0 7 ( 2 ) ,  whether the claimant accepks 

arbitration, 766.207(7)(b), QT goes to trial. 3 766.209(4)(~), 

The instant statute presents the classic case of "heads I w i n .  

tails you lose." The district court correctly observed that t ' -c  

benefits of the statutes are not balanced between the p a t i e n t -  

claimant and the tortfeasor: a medical patient obtains no 

particular benefit from a cap placed on noneconomic damages. . 3 - > < - ;  

benefit of the damage cap inures only to the negligent defeadcl;)k- 

University of Miami v. Echarte, 5 8 5  So. 2d 2 9 3 ,  2 9 9  (Fla. 3d 3GA 

1991) (citing Smith, 507 So. 2d at 1088). Again this is in 

contrast to the no-fault automobile reparations statutes, where 

benefits are balanced among all auto owners because an auto O*TEX+ 

is as likely to be negligent as to be the victim of another's 

negligence. 

Convinced that no reasonable alternative is provided i:: 

exchange f o r  the right taken away, I turn my attention to whe?+b%:: 

the alternative prong of the Kluqer test has been satisfied--hac 

the Legislature "shown" "an overpowering public necessity Fcl- C 'z  
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abolishment of such right, and no a17Y.ernative method of m e e t i l l y  

s u c h  public necessity"? K l u g e r ,  281 So. 2d at 4 ;  Smith, 507 

S o .  2d at 1088.  I read "shown" to mean "shown by competent, 

substantial evidence." Here the Legislature has shown neither m 

overpowering public necessity to cap nonecomomic damages nor t2.e 

absence of an alternative method. The Legislature failed to nna& 

such showing despite numerous "whereas clauses  in the adopting 

legislation, including "findings. 'I 2 2  Significantly, the final 

report of the Task  Force, the docu.ment on which  the Legislatv..:.-,.? 

bases its findings, does not posit a cap on noneconomic damagss 

as the sole solution to the crisis in the medical insurance 

industry. 23 In fact, it expressly cautions against unwarran.tc.c:. 

2 2  "Findings" must be supported by competent, substantial 
evidence. Therefore whether ' I f  indings, 'I in the language oL 
legislature, and "showings," in the language of Kluger v. Whjte. -- 
2 8 1  S o .  2d 1 (Fla. 1973), are synonymous is irrelevant. 

2 3  The district court, in concluding that the Legislature had. AC:; 
demonstrated the requisite overpowering public necessity f o r  
restricting claimant's noneconomic damages, correctly observed.: 

Although the Task Force found that the "high-end 
awards are a substantial cause of the increase 
in paid losses," Medical Malpractice 
Recommendations, at 26; it failed to 
differentiate between economic and noneconomic 
damage awards. I t s  findings concerning 
prospective reduction of approximately 2.4% to 
11% in loss payments are based on "hypothetical 
assumptions ( r a the r  than empirical data) as to 
the distribution of economic and noneconomic 
losses in p a s t  pa id  claim data." Final 
Recommendations at 6 2 .  

I--- Echarte, 585 S o .  2d at 301 (citation omitted). 
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conclusions. 2 4  There is t ,hus  an absence of competent, 

substantial evidence showing that no alternative method of 

meeting an overpowering public necessity exists. The majority 

recites the reasons why the Legislature chose the method it did. ,  

as if this recitation were an adequate substitute f o r  t h e  

required Kluger findings. It is not. Indeed the task force 

points to other methods of meeting the alleged public necessity, 

i.e., vigilant management of medical malpractice. - See A c a d e m i c  

Task Force f o r  Review of the Insurance and Tort Systems, Medical 

Malpractice Recommendations 13 (November 6, 1987) (calling l c r  ?I 

"comprehensive reform package designed to strengthen prof essio-,al 

regulation of the medical profession," creating a division w i : h ?  

the Florida Department of Professional Regulation to "assum 

comprehensive responsibility for medical professional discipline 

and quality assurance"). The fact that the Legislature 

considered and rejected other methods is additional proof t h a t  

the Kluger test has not been met. We sa id  in K l u q e r :  

2 4  A s  noted by t h e  district court: 

The Task Force warned that the "figures are o f f e r e d  
on ly  for what they say about relative magnitude [of 
savings from a cap on medical claims to savings from 
a cap on other liability claims]. They should not 
be misinterpreted as vouching for the amount of 
savings that might be realized from caps on non- 
economic damages." Final Recommendations at 6 3 .  

Echarte, 585 S o .  2d at 301. 
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[We cannot] adopt a view which would allow the 
Legislature to destroy a traditional and long- 
standing cause of action upon mere legislative 
whim, or when an alternative approach is 
available. 

We hold, therefore, . . . the Legislature 
is without power to abolish such a 
right . . . unless the Legislature c a n  show an 
overpowering public necessity f o r  the 
abolishment of such right, and no alternative 
method of m e e t i n g  such public necessity can be 
shown . 

Kluger, 281 So. 2d at 4-5 (emphasis added). The majority 

engrafts a new ''no less onerous method" test onto the established 

"no alternative method" test. Majority op. at 19. This is a 

departure from the Kluger test, which is an admittedly burdensome 

test. This is however as it should be when a constitutionally 

guaranteed right is being taken away. It also departs from QUX 

recent decision in Psychiatric Associates v. Sieqel, 610 So. Zd, 

419 (Fla. 1 9 9 2 ) ,  where we held a statute unconstit.utiona1 because 

although an overpowering public necessity was shown, t.he record 

failed to show that the solution adopted by the Legislature was 

''the o n l y  method meeting t h e  medical malpractice crisis and 

encouraging peer review," Id. at 425. The majority offers no 

authority for its departure from the holding of Siege1 and 

Kluqer - 

- 

The majority also erroneously implies that it is ths 

Echartes' burden to show that no alternative method of meetj-ny E" 

p u b l i c  necessity exists. Majority op. at 19, 2 1 .  We have 11z.i~' 

however that the Legislature bears this burden. We said in 

Smith: 
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In Kluqer, the l e g i s l a t u . r e  attempted to 
unconstitutionally restrict the riqht of redress 
at the bottom of the damage spectrim; here, it 
attempts to restrict the top of- the spectrum. 
Neither restriction i s  permissible unless one of 
the Kluger exceptions is met; i.e., (1) 
providing a reasonable alternative remedy or 
commensurate benefit, or (2) legislative showing 
of overpowering public necessity f o r  the 
abolishment of the right and no alternative 
method of meeting such  public necessity. 

- 

Smith, 507  S o .  2d at 1088 (emphasis added). 

The majority's naked assertion that "we have also 

considered the other constitutional claims and hold that the 

statutes do not violate the right to trial by jury, equal 

protection guarantees, substantive or procedural due process 

rights, the single subject requirement, the taking clause, or 3.3 

improper delegation of power," majority opinion at 3, is devoi5 

of analysis. I c a n  with equal force assert that I have 

"considered t h e  other constitutional claims" and find t h e m  all 

persuasive. 

The law requires that when a statutory benefit is b e i n g  

given in lieu of a constitutionally protected right the statu"co;;r? 

benefit must accrue to the particular claimant, not tu the public 

at large. 

will not pass constitutional muster- 507 So. 26 at 1089. A. 

We held  in Smith that a general assertion of benefit,: 

benefit enjoyed by the general public at the expense of a 

particular claimant is a t a k i n g  of the claiinant's property 

without compensation, in violation of the state and federal  

constitutions. Art. I, 5 9, art, X, 3 6(a), F l a .  Const.; TJ.5 

Const. amends. V,  XIV; - -  see Dacie County - v. Still, 3 7 7  S o .  2d S?::  



( F l a .  1979) (ordinance t a k i n c j  portim of respondents' property 

f o r  public good cannot be used to reduce compensation). 

Finally, the statutes deny equal protection, f o r  the 

reasons ably set out by Chief Justice Barkett in her dissent, a.?:,S 

draw an arbitrary line between recovery and nonrecovery withovt 

regard to the actual damages caused by a defendant's m a l p r a c t i c s .  

B y  allowing the less seriously injured to recover full damages 

while denying full compensation to the more seriously injured,. 

t h e  statutes operate with increasing capriciousness as the 

severity of the injury increases--the greater the injury the 

greater the deprivation of recovery. 

For these many reasons I would approve the decisions sf 

t h e  trial and d i s t r i c t  courts. 

BARKETT, C.J., concurs. 
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