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STATEMENT OF THE CASE AND FACTS 

The Academy a c c e p t s  t h e  S t a t e m e n t  of t h e  Case and  Fac t s  a s  

c o n t a i n e d  i n  P e t i t i o n e r ' s  I n i t i a l  B r i e f .  
0 
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SUMMARY OF ARGUMENT 

The sole  i s s u e  The Academy s h a l l  a d d r e s s  is t h e  d i s m i s s a l  of 

a c a u s e ,  for  f a i l u r e  t o  s e r v e  t h e  c o m p l a i n t  w i t h i n  t h e  t i m e  

s p e c i f i e d  by F l a .  R. C i v .  P. 1 . 0 7 0 ( j ) ,  when t h e  c o m p l a i n t  w a s  

p r o p e r l y  s e r v e d  b e f o r e  any m o t i o n  t o  d i s m i s s  was made. Our 

pos it i o n s  a re  : 

( A )  F l o r i d a  s h o u l d  m a i n t a i n  i t s  g o a l  of 
e l e v a t i n g  ma t t e r s  of s u b s t a n c e  o v e r  ma t t e r s  of 
p r o c e d u r a l  form, d i g r e s s i n g  from f e d e r a l  
c o u r t s  i f  n e c e s s a r y  and  p r e f e r a b l e .  S p e c i f i c  
examples o f  o t h e r  i n s t a n c e s  where  t h i s  h a s  
o c c u r r e d  r e f l e c t  t h i s  C o u r t ' s  r e c o g n i t i o n  t h a t  
t h e  " f e d e r a l  r u l e "  is  n o t  n e c e s s a r i l y  t h e  
" b e t t e r  r u l e .  It 

(B) F l o r i d a ' s  r u l e  s h o u l d  b e  i n t e r p r e t e d  a n d  
a p p l i e d  i n  a c c o r d a n c e  w i t h  Berdeaux V .  
E a g l e - P i c h e r  I n d u s t r i e s ,  I n c . ,  5 7 5  So.2d 1295  
( F l a .  3d DCA 19911,  or  t h i s  C o u r t  s h o u l d ,  
i n s t a n t e r .  amend R u l e  1 . 0 7 0 ( i )  a s  s u a a e s t e d  i n  

- 2  I a 4  

Greco V.  P e d e r s e n ,  ( N o .  90-02675, 2d DCA, 
Augus t  9 ,  1 9 9 1 )  1 6  FLW D2123, t h u s  b a l a n c i n g  
t h e  i n t e r e s t s  s e r v e d  by o u r  j u s t i c e  system. 
T h i s  c o u r s e  w i l l  n o t  p r e j u d i c e  d e f e n d a n t s  o r  
impose t h e  u l t i m a t e  p e n a l t y  upon d e s e r v i n g  
p l a i n t i f f s .  M a n i f e s t  r e c o g n i t i o n  of t h e  
i n j u s t i c e  o f  t h e  r u l i n g  below is  f o u n d  i n  
p ronouncemen t s  from o t h e r  D i s t r i c t  C o u r t s  of 
Appeal, c a l l i n g  f o r  prompt r e m e d i a l  a c t i o n  i n  
k e e p i n g  w i t h  t h i s  C o u r t ' s  ru l e -mak ing  power 
and  p r e c e d e n t .  
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ARGUMENT 

( A )  F l o r i d a  s h o u l d  m a i n t a i n  i t s  goa l  of 
e l e v a t i n g  m a t t e r s  o f  s u b s t a n c e  o v e r  mat te rs  of 
p r o c e d u r a l  f o r m ,  d i g r e s s i n g  from f e d e r a l  
c o u r t s  i f  n e c e s s a r y  a n d  p r e f e r a b l e .  S p e c i f i c  
examples  of o t h e r  i n s t a n c e s  where t h i s  h a s  
o c c u r r e d  r e f l e c t  t h i s  C o u r t ' s  r e c o g n i t i o n  t h a t  
t h e  " f e d e r a l  r u l e "  is n o t  n e c e s s a r i l y  t h e  
" b e t t e r  r u l e  . " 

The p r i m a r y  f o u n d a t i o n  f o r  t h e  o p i n i o n  below is  f e d e r a l  

p r e c e d e n t  c o n s t r u i n g  a s i m i l a r  r u l e .  I n d e e d ,  t h e  o n l y  cases 

c i t e d  below t o  j u s t i f y  d i s a g r e e m e n t  w i t h  Berdeaux  were f o u r  t r i a l  

c o u r t  o p i n i o n s  and  t h r e e  a p p e l l a t e  o p i n i o n s  from f e d e r a l  c o u r t s .  

P e r h a p s  t h e  f a c t u a l  s c e n a r i o  u n d e r l y i n g  t h e  f a i l u r e  by Morales t o  

p r o m p t l y  s e r v e  process on  t h e  d e f e n d a n t  d i s t r a c t e d  t h e  c o u r t  

be low,  b u t  "bad f a c t s "  d o  n o t  j u s t i f y  "bad l a w . "  A s  t h i s  C o u r t  

now r e s o l v e s  t h e  c o n f l i c t i n g  d e c i s i o n s  i n  o u r  C o u r t s  of Appeal,  

w e  u r g e  t h a t  a f a i r  r u l e  be announced  t o  c o v e r  a l l  l i t i g a n t s  i n  

any  s c e n a r i o .  

I t  h a s  b e e n  s a i d  many t i m e s  i n  many ways, b u t  w e  commend t o  

t h i s  C o u r t  two p o r t i o n s  of t h e  o p i n i o n  i n  Hernandez  V .  Paqe ( N o .  

90-259, 3d DCA, A p r i l  3 0 ,  1 9 9 1 )  1 6  FLW D1152, 1153. Whi l e  

a p p r o v i n g  a d i s m i s s a l  where s e r v i c e  had  not b e e n  e f f e c t e d  b e f o r e  

d e f e n d a n t  moved f o r  d i s m i s s a l  ( e i g h t  m o n t h s  a f t e r  s u i t  was f i l e d )  

t h a t  c o u r t  a p p r o v e d  t h e  n o t i o n  t h a t  t h e  r u l e  s h o u l d  "be a u s e f u l  

t oo l  f o r  d o c k e t  management ,  n o t  a n  i n s t r u m e n t  o f  o p p r e s s i o n . "  Id. 
a t  1152.  F u r t h e r  a m p l i f i c a t i o n  of t h i s  l a u d a b l e  g o a l  is  f o u n d  i n  

t h e  c o n c u r r i n g  o p i n i o n  o f  C h i e f  J u d g e  S c h w a r t z :  

-3- 



I c a n n o t  h e l p ,  however ,  b u t  t h i n k  and  e x p r e s s  
my t h o u g h t  t h a t  R u l e  l . O 7 O ( j )  is  a n o t h e r ,  
q u i t e  i l l - c o n s i d e r e d ,  bu t - - a s  t h i s  case 
i 1 1 u s  t r a t es -- qu  i t e a t temp t t o  
e l e v a t e  t h e  demands of s p e e d  and  e f f i c i e n c y  i n  
t h e  a d m i n i s t r a t i o n  of j u s t i c e  o v e r  t h e  
s u b s t a n t i v e  r i g h t s  o f  t h e  pa r t i e s  which t h e  
system is i n  b u s i n e s s  o n l y  t o  se rve . . . .Thus ,  
t h e  d e f e n d a n t s  h a v e  s u c c e e d e d  i n  e s c a p i n g  
l i a b i l i t y  o n l y  b e c a u s e  t h e  p l a i n t i f f s '  l a w y e r s  
f e l l  i n t o  a p r o c e d u r a l  p i t  u n r e l a t e d  t o  t h e  
mer i t s  of t h e  case o r  t h e  s u b s t a n t i v e  i n t e r e s t  
of t h e  d e f e n d a n t s .  The r e s u l t  is t o  t r a n s f e r  
t h e  b u r d e n  of t h e  d e f e n d a n t s '  l i a b i l i t y  t o  t h e  
p l a i n t i f f s '  a t t o r n e y  or h i s  malpract ice  
car r ie r .  I do n o t  b e l i e v e  t h a t  s u c h  a r e s u l t  
p r o p e r l y  s e r v e s  t h e  a d m i n i s t r a t i o n  of j u s t i c e  
a s  t h e  r u l e s  a re  s u p p o s e d l y  i n t e n d e d  t o  do .  

s u c c e s s f u 1 

B l i n d  o b e i s a n c e  t o  f e d e r a l  dogma h a s  n e v e r  a p p e a l e d  t o  t h i s  

C o u r t  when a d i f f e r e n t  r e s u l t  would b e s t  s e r v e  F l o r i d i a n s  and  

t h e i r  j u s t i c e  s y s t e m .  Whi l e  o t h e r  e x a m p l e s  u n d o u b t e d l y  e x i s t ,  

The Academy w i l l  c i t e  t w o  i n s t a n c e s  where t h i s  C o u r t  h a s  o p t e d  

for  d i f f e r e n t  a p p r o a c h e s  e v e n  t h o u g h  t h e  F l o r i d a  r u l e  is t h e  

same, or s u b s t a n t i a l l y  s i m i l a r ,  t o  t h e  c o r r e s p o n d i n g  F e d e r a l  r u l e  0 
o f  p r o c e d u r e :  

1. F l o r i d a  R u l e  1.050 a n d  F e d e r a l  R u l e  3 

b o t h  s p e c i f y  t h a t  c i v i l  s u i t s  "commence" w i t h  

t h e  f i l i n g  o f  a c o m p l a i n t .  N e v e r t h e l e s s ,  t h i s  

c o u r t  r e j e c t e d  f ede ra l  c o n s t r u c t i o n  of t h e  

same l a n g u a g e  a n d  a p p l i e d  a d i f f e r e n t  

c o n s t r u c t i o n  t h a t  d i c t a t e d  a c o n t r a r y  r e s u l t .  

Mabie V .  Ga rden  S t .  M q m t .  Corp., 397 So.2d 

920,  9 2 1  f n .  3 , 4  ( F l a .  1 9 8 1 ) .  
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2. F l o r i d a  R u l e  1 . 5 1 O ( c )  a n d  F e d e r a l  R u l e  

5 6 ( c )  e a c h  pose t h e  f o l l o w i n g  s t a n d a r d  f o r  

a w a r d i n g  a summary judgment:  

The judgment  s o u g h t  s h a l l  b e  

r e n d e r e d  f o r t h w i t h  i f  t h e  p l e a d i n g s ,  

d e p o s i t i o n s ,  a n s w e r s  t o  

i n t e r r o g a t o r i e s ,  and  a d m i s s i o n s  on  

f i l e ,  t o g e t h e r  w i t h  t h e  a f f i d a v i t s ,  

i f  a n y ,  show t h a t  t h e r e  is  no  

g e n u i n e  i s s u e  a s  t o  any  m a t e r i a l  

f a c t  a n d  t h a t  t h e  moving p a r t y  is 

e n t i t l e d  t o  a judgmen t  a s  a mat te r  

o f  law. 

Y e t  t h i s  c o u r t ' s  a p p l i c a t i o n ,  g e a r e d  t o  

i n s u r i n g  a t r i a l  on t h e  m e r i t s ,  s t a n d s  i n  

g l o r i o u s  c o n t r a s t  t o  t h e  f e d e r a l  a p p r o a c h .  

Compare H o l l  V.  T a l c o t t ,  191  So.2d 40 ( F l a .  

1966)  w i t h  C e l o t e x  C o r p o r a t i o n  v.  C a t r e t t ,  477  

U.S.  316,  106  S.Ct .  2548,  98  L.Ed.2d 992 

( 1 9 8 6 )  . 
The p e n c h a n t  of f e d e r a l  c o u r t s  t o  d i s c o u r a g e  l i t i g a n t s  from 

access t o  t h a t  s y s t e m  m u s t  n e v e r  become a h a l l m a r k  of F l o r i d a ' s  

j u s t i c e  s y s t e m .  F l o r i d a  m u s t  c o n t i n u e  t o  promote j u s t i c e  by 

l o o k i n g  t o  mat te rs  of s u b s t a n c e  r a t h e r  t h a n  t o  s h o r t - c u t s - - o r ,  

s h o r t - c i r c u i t s  t h r o u g h  p r o c e d u r a l  n i c e t i e s  t h a t  b e a r  no  s e m b l a n c e  

o f  e q u i t a b l e  a p p l i c a t i o n !  

-5- 



( B )  F l o r i d a ' s  r u l e  s h o u l d  b e  i n t e r p r e t e d  a n d  
a p p l i e d  i n  a c c o r d a n c e  w i t h  Berdeaux  V. 
E a g l e - P i c h e r  I n d u s t r i e s ,  I n c . ,  5 7 5  So.2d 1295  
( F l a .  3d DCA 19911,  or t h i s  C o u r t  s h o u l d ,  
i n s t a n t e r ,  amend R u l e  1 . 0 7 0 ( j )  a s  s u g g e s t e d  i n  
Greco V .  P e d e r s e n ,  ( N o .  90-02675, 2d DCA, 
Augus t  9 ,  1 9 9 1 )  1 6  FLW D2123, t h u s  b a l a n c i n g  
t h e  i n t e r e s t s  s e r v e d  by o u r  j u s t i c e  system. 
T h i s  c o u r s e  w i l l  n o t  p r e j u d i c e  d e f e n d a n t s  o r  
impose t h e  u l t i m a t e  p e n a l t y  upon d e s e r v i n g  
p l a i n t i f f s .  M a n i f e s t  r e c o g n i t i o n  of t h e  
i n j u s t i c e  o f  t h e  r u l i n g  below is  f o u n d  i n  
p ronouncemen t s  from o t h e r  D i s t r i c t  C o u r t s  o f  
Appea l ,  c a l l i n g  f o r  prompt r e m e d i a l  a c t i o n  i n  
k e e p i n g  w i t h  t h i s  C o u r t ' s  ru l e -mak ing  power 
and  p r e c e d e n t .  

Berdeaux p r e s e n t s  a n  e n t i r e l y  ap ropr i a t e  r e s o l u t i o n  t o  t h i s  

q u e s t i o n .  By e q u a t i n g  R u l e  1 . 0 7 0 ( j )  w i t h  R u l e  1.5OO(c) t h e  

r e s u l t  is  t o  e x t e n d  t o  p l a i n t i f f s  t h e  same e q u i t a b l e  t r e a t m e n t  

a c c o r d e d  t o  d e f e n d a n t s - - a n d  it r e t a i n s  t o  a d e f e n d a n t  t h e  f u r t h e r  

o p p o r t u n i t y  f o r  d i s m i s s a l  u n d e r  R u l e  1 . 4 1 0 ( e )  i f  s e r v i c e  is n o t  

p e r f e c t e d  w i t h i n  o n e  y e a r .  S u r e l y ,  t h a t  is  enough t o  b a l a n c e  

i n t e r e s t s  be tween  access t o  o u r  c o u r t s  and  t h e  d e s i r e  f o r  d o c k e t  

management.  

S h o u l d  t h i s  C o u r t  d e t e r m i n e  a n o t h e r  avenue  t o  a c c o m p l i s h  

f a i r n e s s  i n  t h i s  s i t u a t i o n ,  w e  recommend a n  i n s t a n t e r  amendment 

i n  terms s u g g e s t e d  by t h e  unanimous  c o u r t  i n  Greco. A f t e r  

l a m e n t a b l y  o b s e r v i n g  a n  u n d e s i r a b l e  r e s u l t  d i c t a t e d  by " t h e  

s u p p o s e d  i n t e r e s t  o f  e f f i c i e n t  j u d i c i a l  a d m i n i s t r a t i o n , ' '  1 6  FLW 

D2123, t h a t  c o u r t  p o s t u l a t e d :  

... T h a t  s u c h  a r u l e  c o u l d  b e t t e r  a c h i e v e  i t s  
v a l i d  p u r p o s e s  i f  t h e  t r i a l  c o u r t  were 
a u t h o r i z e d  t o  i s s u e  a n  o r d e r  t o  show c a u s e  
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a f t e r  90 d a y s  from t h e  f i l i n g  of t h e  
c o m p l a i n t ,  g r a n t i n g  t h e  p l a i n t i f f  a n  
a d d i t i o n a l  30 d a y s  i n  which  t o  s e r v e  process 
or show c a u s e  why s e r v i c e  c o u l d  n o t  b e  
a c h i e v e d  . 

T h i s  C o u r t  h a s  p r o m u l g a t e d  a n  i n s t a n t e r  r u l e  change  a t  l e a s t  

o n c e  b e f o r e .  R e f e r e n c e  is made t o  R u l e  1 .481 ,  c o n c e r n i n g  

separa te  v e r d i c t s  f o r  p u n i t i v e  damages.  Whi l e  t h e  n e e d  f o r  s u c h  

a r u l e  c h a n g e  u n d o u b t e d l y  was w a r r a n t e d ,  t h e  u r g e n c y  o f  t h a t  

ma t t e r  pa l e s  i n  c o n t r a s t  t o  t h e  e x i g e n c i e s  p r e s e n t e d  by t h e  

m u l t i p l e  d i s m i s s a l s *  u n d e r  R u l e  1 . 0 7 0 ( j  1. Y e t ,  t h i s  C o u r t  d i d  

n o t  r e l e g a t e  t h e  p u n i t i v e  damage r u l e  c h a n g e  t o  a committee. 

T h i s  C o u r t  a c t e d !  S e e  Lehman V .  S p e n c e r  L a d d ' s  I n c . ,  1 8 2  So.2d 

402 ( F l a .  1 9 6 5 )  a d o p t i n g  " t h e  recommendat ion  o f  t h e  d i s t r i c t  

c o u r t . "  [The " f o r m a l "  r u l e  change  came much l a t e r ;  see I n  R e  

F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e ,  211  So.2d 206,  208 ( F l a .  

* V o l u m e  1 6 ,  FLW, c o n t a i n s  a t  l e a s t  s i x  cases a l r e a d y !  
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CON C LU S I ON 

F e d e r a l  c o u r t s  h a v e  s u c c e s s f u l l y  d i s c o u r a g e d  many l i t i g a n t s  

f rom i n v o k i n g  f e d e r a l  j u r i s d i c t i o n  by a number o f  s t r a t a g e m s .  

F l o r i d a  c o u r t s  f u n c t i o n e d  w e l l  f o r  d e c a d e s  w i t h o u t  a d e a d l i n e  f o r  

s e r v i n g  process. The D r a c o n i a n  r e s u l t  o f  t h e  f e d e r a l  a p p l i c a t i o n  

o f  t h e  r u l e  i n  q u e s t i o n  is n o t  r e q u i r e d  t o  accomplish t h e  g o a l  

s o u g h t - - i t  t r a n s p o s e s  a " d o c k e t  management"  i n t o  a d e v i c e  t o  c u t  

down t h e  case l o a d  i n  f ede ra l  c o u r t s .  The Academy of F l o r i d a  

T r i a l  Lawyers s u h n i t s  t h a t  t h i s  C o u r t  s h o u l d  f o l l o w  i ts  

e s t a b l i s h e d  po l i cy  o f  b a l a n c i n g  t h e  i n t e r e s t s  of l i t i g a n t s  by 

q u a s h i n g  t h e  o p i n i o n  below.  

Respect f u 1 l y  s u  hn it te  d , 
R. J. BECKHAM, ESQUIRE 
Beckham & M c A l i l e y ,  P . A .  
3131 I n d e p e n d e n t  S q u a r e  
One I n d e p e n d e n t  D r i v e  
J a c k s o n v i l l e ,  F l o r i d a  32202 
Te lephone :  904/354-9022 

A t t o r n e y s  for The Academy of  
F l o r i d a -  T r i a l  Lawyers ,  Amicus 

w r i ' d a  B a r  N o . :  004738 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY t h a t  a copy of t h e  f o r e g o i n g  B r i e f  of The 

Academy of F l o r i d a  T r i a l  Lawyers ,  Amicus C u r i a e ,  h a s  been  

f u r n i s h e d  by U. S .  Mail, t h i s  4- d a y  of S e p t e m b e r ,  1991,  to: 

KAREN J. HAAS, ESQUIRE, 13805 S o u t h w e s t  8 3 r d  C o u r t ,  M i a m i ,  

F l o r i d a  33158; ALEXANDER S. DOUGLAS, 11, ESQUIRE, A l l e n  & Bush,  

1000 L e g i o n  P l a c e ,  S u i t e  1625 ,  O r l a n d o ,  F l o r i d a  32801;  JEFFREY B. 

SHAPIRO, ESQUIRE and  J U D Y  D. SHAPIRO, ESQUIRE, H e r z f e l d  a n d  

Rubin ,  8 0 1  B r i c k e l l  Avenue, S u i t e  1501 ,  M i a m i ,  F l o r i d a  33131; and  

DAVID L. K A H N ,  ESQUIRE, 110  S .E .  6 t h  S t r e e t ,  F t .  L a u d e r d a l e ,  

F l o r i d a  33310. 

BECKHAM & McALILEY,  P.A. 
3131 I n d e p e n d e n t  S q u a r e  
One I n d e p e n d e n t  D r i v e  
J a c k s o n v i l l e ,  F l o r i d a  32202 
Te lephone :  904/354-9022 
A t t o r n e y s  f o r  The Academy of 
F l o r i d a  T r i a l  Laywers ,  Amicus 

By : 

F b o r i d d  B a r  N o . :  004738 
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