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Q U E S T I O N S  P R E S E N T E D  

P O I N T  I 

WHETHER THIS COURT SHOULD E X E R C I S E  ITS D I S C R E T I O N A R Y  
J U R I S D I C T I O N  TO REVIEW THE P R E S E N T  D E C I S I O N  BECAUSE OF 
THE CLEAR C O N F L I C T  BETWEEN THE D E C I S I O N S  O F  T H E  THIRD 
AND FOURTH D I S T R I C T  COURTS O F  A P P E A L ,  AND BECAUSE T H E  
C A S E  INVOLVES AN I S S U E  OF GREAT P U B L I C  IMPORTANCE. 

P O I N T  I1 

WHETHER WHERE A PRODUCT MANUFACTURER'S P O T E N T I A L  
L I A B I L I T Y  FOR A D E F E C T I V E  PRODUCT WAS E X T I N G U I S H E D  BY 
T H E  PASSAGE OF TWELVE YEARS AFTER SALE OF T H E  PRODUCT, 
PURSUANT TO THE S T A T U T E  OF REPOSE THEN I N  EFFECT, 
L I A B I L I T Y  CANNOT C O N S T I T U T I O N A L L Y  BE R E V I V E D  BY REPEAL 
OF THAT STATUTE EVEN AS T O  I N C I D E N T S  OCCURRING AFTER 
SUCH R E P E A L .  

-iv- 

NANCY hrrTTAE HOPFMA". P.A. 
ATFORNEY AT LAW 

4 A l S  WEST TRADEWINOS AVENUE S U I T E  100 FORT LAUDERDAL E FLORIDA 33308 0 (305) 771-0606 



PREFACE 

T h i s  b r i e f  i s  s u b m i t t e d  o n  b e h a l f  of P e t i t i o n e r  KELSEX- 

HAYES COMPANY, i n  support  of i t s  p e t i t i o n  t o  r e v i e w  t h e  

J u n e  11, 1 9 9 1  d e c i s i o n  of t h e  Distr ic t  C o u r t  of Appeal, T h i r d  

Distr ict .  The  Distr ic t  C o u r t ' s  o p i n i o n  r e v e r s e d  summary 

j udgmen t s  which  had been  e n t e r e d  i n  favor of this P e t i t i o n e r  

a n d  i t s  c o - P e t i t i o n e r ,  FIRESTONE TIRE & RUBBER COMPANY, who 

were t h e  D e f e n d a n t s  below i n  a w r o n g f u l  d e a t h  a c t i o n  f i l e d  by 

R e s p o n d e n t ,  MARIA ACOSTA, a s  P e r s o n a l  Representa t ive  of t h e  

E s t a t e  of LUIS ACOSTA, SR.I deceased. 

I n  t h i s  b r i e f ,  t h e  R e s p o n d e n t / P l a i n t i f f  Maria Acosta w i l l  

be r e f e r r e d  t o  a s  t h e  P l a i n t i f f .  The P e t i t i o n e r s  w i l l  be 

referred t o  e i t h e r  as t h e  D e f e n d a n t s  or  as " F i r e s t o n e "  a n d  

"Kelsey-Hayes. ' '  Reference t o  t h e  Record on  Appeal w i l l  be by 

R.1-396. Any e m p h a s i s  i n  q u o t e d  material is t h a t  of t h e  writer 

u n l e s s  o t h e r w i s e  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

The h i s t o r y  of t h e  case a n d  t h e  m a t e r i a l  f a c t s  were 

s u c c i n c t l y  set f o r t h  by t h e  D i s t r i c t  C o u r t  of Appeal i n  i t s  

o p i n i o n ,  a s  f o l l o w s :  

I n  Augus t ,  1987  , L u i s  Acosta was k i l l e d  when a 
m u l t i p i e c e  r i m  a n d  whee l  assembly exploded, c a u s i n g  
pa r t  of t h e  assembly t o  separate and s t r i k e  him.  I n  
December ,  1 9 8 7 ,  Maria Acosta, as p e r s o n a l  r e p r e s e n t a t i v e  
of h e r  h u s b a n d ' s  es ta te ,  f i l e d  a wrongful d e a t h  ac t ion  
a g a i n s t  F i r e s t o n e  a n d  Kelsey Hayes, t h e  m a n u f a c t u r e r s  
of t h e  component pa r t s  of t h e  r i m  a s s e m b l y .  

F i r e s t o n e  a n d  K e l s e y  Hayes  moved f o r  surmnary judgment  
a l l e g i n g  t h a t  Acosta 's  claim was time-barred u n d e r  t h e  
1 9 7 5  S t a t u t e  o f  Repose, s e c t i o n  95.031(2), F l o r i d a  
S t a t u t e s .  I n  r e s p o n s e ,  Acosta al leged t h a t  h e r  cause 
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of a c t i o n  w a s  v i a b l e  unde r  t h e  c u r r e n t  v e r s i o n  of 
s e c t i o n  9 5 . 0 3 1 ( 2 ) ,  Flor ida S t a t u t e s ,  which  repealed 
t h e  t w e l v e- y e a r  s t a t u t e  of repose i n  p r o d u c t s  
l i a b i l i t y  a c t i o n s .  

I foreclosed when t h e  e v e n t  g i v i n g  rise t o  t h e  c a u s e  o f  a c t i o n  

F o l l o w i n g  a s t i p u l a t i o n  be tween  t h e  par t ies ,  t h e  
t r i a l  c o u r t  made t h e  f o l l o w i n g  f i n d i n g s :  (1) t h a t  
t h e  l a t e s t  date of de l ive ry  t o  t h e  i n i t i a l  p u r c h a s e r  
w a s  December 31,  1966; ( 2 )  t h a t  t h e  e f f e c t i v e  date 
of  Florida s p r o d u c t  l i a b i l i t y  t w e l v e- y e a r  s t a t u t e  
of  repose w a s  J a n u a r y  1, 1 9 7 5 ;  ( 3 )  t h a t  t h e  t w e l v e- y e a r  
s t a t u t e  of repose elapsed on  D e c e m b e r  31,  1 9 7 8 ;  ( 4 )  
t h a t  t h e  s t a t u t e  of repose w a s  repealed by t h e  
F lor ida  l e g i s l a t u r e  on  July 1, 1986; a n d  ( 5 )  t h a t  
t h e  i n c i d e n t  which  gave rise t o  t h i s  l i t i g a t i o n  d i d  
n o t  o c c u r  u n t i l  Augus t  18 ,  1 9 8 7 ,  twenty- one  years 
a f t e r  t h e  p r o d u c t  w a s  de l ive red  t o  t h e  i n i t i a l  
p u r c h a s e r  and  s e v e n  and  one- ha l f  y e a r s  a f t e r  t h e  
t w e l v e- y e a r  repose per iod had  expired.  

1 does n o t  o c c u r  w i t h i n  t h a t  per iod (R.383 ,  A.10). The c o u r t  

F o l l o w i n g  a h e a r i n g ,  t h e  t r i a l  c o u r t  g r a n t e d  t h e  
d e f e n d a n t s '  m o t i o n s  fo r  summary judgment  f i n d i n g  
t h a t  t h e  twelve-year repose period had  expired w h i l e  
s e c t i o n  95.031(2), Flor ida  S t a t u t e s  (1975) , w a s  
still i n  force a n d  e f f e c t  a n d  c o n s t i t u t i o n a l  and  
t h a t ,  t h e r e f o r e ,  t h e  p l a i n t i f f  I s  c a u s e  of  a c t i o n  
was e x t i n g u i s h e d  b e f o r e  it e v e r  a c c r u e d .  The  t r i a l  
c o u r t  a l so  h e l d  t h a t  i n  1 9 7 8 ,  when t h e  twelve-year 
repose period exp i r ed ,  immuni ty  f rom s u i t  became a 
v e s t e d  r i g h t  which  c o u l d  n o t  c o n s t i t u t i o n a l l y  be 
a f fec ted  by  t h e  s u b s e q u e n t  repeal of t h e  s t a t u t e  
of repose. 

I 

(R.391-2; A.2-3) [ f o o t n o t e s  omi t t ed ] .  

I n  i t s  e i g h t - p a g e  memorandum o p i n i o n  a n d  order (R.381-388, 

A.8-151, t h e  t r i a l  c o u r t  e x p l a i n e d  t h a t  t h e  s t a t u t e  of repose 

t e r m i n a t e d  t h e  r i g h t  t o  b r i n g  a n  a c t i o n  a f t e r  t h e  twelve-year 

period,  a n d  t h a t  t h e  r i g h t  t o  b r i n g  s u c h  a n  a c t i o n  is 

r e a s o n e d  t h a t  s i n c e  t h e  P l a i n t i f f  would h a v e  had  no  c a u s e  of 

a c t i o n  h a d  t h e  i n c i d e n t  o c c u r r e d  be tween  December 3, 1978 (when 

t h e  t w e l v e- y e a r  period exp i red )  a n d  J u l y  1, 1986  ( t h e  date when 
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I. 

t h e  s t a t u t e  of repose was repealed),  t h e  c r i t i c a l  i n q u i r y  must  

b e  t h e  e f f e c t ,  if a n y ,  t h e  1986 repeal had  w i t h  respect t o  t h e  

p l a i n t i f f l s  a b i l i t y  t o  t h e r e a f t e r  b r i n g  s u i t  and  t h e  

D e f e n d a n t s  I p r e v i o u s l y  g r a n t e d  s t a t u t o r y  r i g h t  n o t  t o  be s u e d  

a f t e r  e x p i r a t i o n  of t h e  t w e l v e- y e a r  repose period on 

December 3 ,  1978 (R.385, A.12). 

The t r i a l  c o u r t  c o n c l u d e d  t h a t  s i n c e  it w a s  u n d i s p u t e d  t h a t  

t h e  twe lve- yea r  period expired w h i l e  t h e  s t a t u t e  of repose w a s  

s t i l l  i n  force and  c o n s t i t u t i o n a l ,  it n e c e s s a r i l y  followed t h a t  

P l a i n t i f f ’ s  c a u s e  of a c t i o n  w a s  e x t i n g u i s h e d  before it arose or 

a c c r u e d .  Moreover, t h e  r e p e a l i n g  o f  t h e  s t a t u t e  c o u l d  n o t  

c o n s t i t u t i o n a l l y  operate t o  ” r e v i v e ”  a m a n u f a c t u r e r  Is p o t e n t i a l  

l i a b i l i t y ,  where  t h e  t w e l v e- y e a r  s t a t u t o r y  period had expired 

p r i o r  t o  r e p e a l  of t h e  s t a t u t e  of repose (R.387-388, A.14-15). 

On appeal by t h e  P l a i n t i f f ,  t h e  T h i r d  Dis t r ic t  C o u r t  o f  

Appeal reversed, n o t i n g  t h a t  t h e  case appeared t o  be o n e  of 

f i r s t  i m p r e s s i o n  i n  t h e  F l o r i d a  c o u r t s .  P l a c i n g  grea t  emphas i s  

o n  a r e c e n t  federal  d i s t r i c t  c o u r t  d e c i s i o n ,  t h e  T h i r d  District 

f o u n d  t h a t  t h e  s t a t u t e  o f  repose d id  n o t  create a v e s t e d  r i g h t  

t o  be f r e e  from l i a b i l i t y  ( R . 3 9 3 ,  3 9 4 ;  A.4-5). The T h i r d  

D i s t r i c t  c o n c l u d e d  t h a t  t h e  repealed s t a t u t e  of repose w a s  

i n a p p l i c a b l e ,  and  t h a t  P l a i n t i f f  s h o u l d  be p e r m i t t e d  t o  p u r s u e  

h e r  w r o n g f u l  d e a t h  a c t i o n  s i n c e  h e r  d e c e d e n t  would have  been 

permit ted t o  m a i n t a i n  a p r o d u c t s  liability were h e  alive 

(R.395; A . 6 )  + 

S h o r t l y  before t h e  T h i r d  District  i s s u e d  t h e  o p i n i o n  unde r  

review,  t h e  F o u r t h  Dis t r ic t  C o u r t  of Appeal a f f i r m e d  t h e  

d i s m i s s a l  of a p r o d u c t s  l i a b i l i t y / w r o n g f u l  d e a t h  action on 
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v i r t u a l l y  i d e n t i c a l  fac ts  i n  Walker v.  Miller E l e c t r i c  

Manufac tur ing  Company, 1 6  FLW D1386 ( F l a .  4 t h  DCA, o p i n i o n  

f i l e d  May 2 2 ,  19911, r e h e a r i n g  p e n d i n g .  T h e  Walker cour t  

relied h e a v i l y  upon w h a t  it termed "a persuas ive  c i r c u i t  cou r t  

o p i n i o n  w h i c h  is  f a c t u a l l y  i n d i s t i n g u i s h a b l e  ,I1 namely t h e  t r i a l  

c o u r t ' s  o p i n i o n  i n  t h e  present  case. 

Accordingly ,  r e cogn i z ing  t h e  obvious c o n f l i c t  between t h e  t w o  

d e c i s i o n s ,  t h e  T h i r d  D i s t r i c t  cer t i f ied  i t s  dec is ion  t o  be i n  

d i rec t  c o n f l i c t  w i t h  Walker.  

16 FLW D1386-7. 

T h e  T h i r d  Dis t r ic t  f u r t h e r  found t h a t  t h e  case p r e s e n t e d  a 

ques t ion  of great p u b l i c  importance, and accordingly cer t i f ied 

t h e  f o l l o w i n g  q u e s t i o n  t o  t h i s  C o u r t :  

DOES THE NOW REPEALED STATUTE OF REPOSE, 
SECTION 9 5 . 0 3 1 ( 2 ) ,  FLORIDA STATUTES ( 1 9 7 5 1 ,  
BAR A PLAINTIFF'S CAUSE OF ACTION WERE THE 
LAW I N  EFFECT AT THE TIME THE DECEDENT'S 
CAUSE OF ACTION ACCRUED WOULD HAVE PERMITTED 
H I M  TO MAINTAIN A PRODUCTS LIABILITY ACTION 
I F  HE WERE ALIVE. 

( R . 3 9 6 ;  A . 7 ) .  

T h i s  C o u r t ' s  review j u r i s d i c t i o n  w a s  t i m e l y  i n v o k e d .  On 

J u l y  18 ,  1 9 9 1 ,  t h i s  Court i s s u e d  a n  order r e f l e c t i n g  t h a t  it 

has  postponed i t s  dec is ion  o n  j u r i s d i c t i o n ,  a n d  ordered t h a t  

t h e  case be b r i e fed  on t h e  merits. 
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SUMMARY OF ARGUMENT 

The o b v i o u s  c o n f l i c t  between t h e  d e c i s i o n s  o f  t h e  T h i r d  

D i s t r i c t  i n  t h e  p r e s e n t  case a n d  t h e  F o u r t h  D i s t r i c t  i n  Walker  

~ v. Miller Elec t r ic  s h o u l d  be reviewed by t h i s  C o u r t  i n  t h e  

exercise of its d i s c r e t i o n a r y  j u r i s d i c t i o n ,  and  s h o u l d  be  

reso lved  i n  f a v o r  of t h e  r u l e  announced  i n  Walke r ,  The T h i r d  

D i s t r i c t ’ s  o p i n i o n  f a i l s  t o  r e c o g n i z e  t h e  c o n c e p t  b o t h  

imp l i ed ly  and  e x p r e s s l y  s ta ted by t h i s  C o u r t  t h a t  t h e  

l e g i s l a t u r e  c a n n o t  depr ive  a d e f e n d a n t  of i t s  s t a t u t o r i l y  

g r a n t e d  and  v e s t e d  immunity from s u i t  by a s u b s e q u e n t  

e n a c t m e n t .  

When t w e l v e  y e a r s  passed a f t e r  t h e  d e l i v e r y  of t h e  p r o d u c t  

i n  q u e s t i o n  h e r e ,  a t  a t i m e  when t h e  s t a t u t e  of repose was i n  

e f f e c t ,  no c a u s e  of  a c t i o n  c o u l d  t h e r e a f t e r  ar ise with respect 

t o  t h a t  p r o d u c t .  The s u b s e q u e n t  amendment of S e c .  95.031(2), 

F1a.Stats.  e l i m i n a t e d  t h e  repose p r o v i s i o n ,  b u t  o n l y  a s  t o  

t h o s e  c a u s e s  of a c t i o n  which t h e r e a f t e r  a c c r u e d  a n d  were n o t  

a l r e a d y  b a r r e d .  a c c o r d i n g l y ,  t h e  t r i a l  court c o r r e c t l y  g r a n t e d  

summary judgment i n  f a v o r  of t h e  m a n u f a c t u r e r s ,  and  t h e  T h i r d  

Dis t r i c t ’ s  o p i n i o n  r e v e r s i n g  t h a t  judgment s h o u l d  be quashed .  
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POINT I 

THIS COURT SHOULD EXERCISE ITS DISCRETIONARY 
JURISDICTION TO REVIEW THE PRESENT DECISION BECAUSE 
OF THE CLEAR CONFLICT BETWEEN THE DECISIONS O F  THE 
T H I R D  AND FOURTH DISTRICT COURTS OF APPEAL, AND 
BECAUSE THE CASE INVOLVES AN ISSUE OF GREAT PUBLIC 
IMPORTANCE. 

As t h e  T h i r d  Dis t r ic t  r e c o g n i z e d  i n  t h e  p r e s e n t  d e c i s i o n ,  

t h e  c o n f l i c t  be tween  i t s  d e c i s i o n  a n d  Walker " c o u l d  n o t  b e  more 

d i rec t  (R.395, a.6)." T h i s  is  so b e c a u s e  t h e  F o u r t h  Dis t r ic t  

i n  Walker  relied p r i m a r i l y  on t h e  r e a s o n i n g  of t h e  c i r c u i t  

c o u r t ' s  o p i n i o n  i n  Acosta, which  it found t o  be f a c t u a l l y  

i n d i s t i n g u i s h a b l e .  Thus ,  t h e  p r e s e n t  s i t u a t i o n  provides a n  

u n u s u a l l y  clear and direct  example of t h e  n e e d  f o r  exercise of 

t h i s  C o u r t ' s  d i s c r e t i o n a r y  review power u n d e r  A r t i c l e  V,  

S e c t i o n s  3 ( b ) ( 3 )  a n d  ( 4 1 ,  o f  t h e  Flor ida C o n s t i t u t i o n .  I n d e e d ,  

t h i s  case t y p i f i e s  t h e  "real  and e m b a r r a s s i n g  c o n f l i c t  of 

o p i n i o n  a n d  a u t h o r i t y "  which  r e q u i r e s  r e s o l u t i o n  by  t h i s  C o u r t .  

A n s i n  v .  T h u r s t o n ,  1 0 1  So .2d  808 ,  811  ( F l a .  1 9 5 8 ) .  S ta t ed  

d i f f e r e n t l y ,  t h e  d e c i s i o n s  are so d i r e c t l y  i n  conflict t h a t  if 

t h e y  had  been  r e n d e r e d  by t h e  same c o u r t ,  one d e c i s i o n  would 

o v e r r u l e  t h e  o t h e r .  - I d .  a t  811. 

Absen t  t h i s  C o u r t ' s  r e s o l u t i o n  of t h i s  o b v i o u s  c o n f l i c t ,  

t h e  q u e s t i o n  of w h e t h e r  a person i n j u r e d  a f t e r  1 9 8 6  by a 

p r o d u c t  o r i g i n a l l y  sold before 197&/ c a n  s u e  i t s  m a n u f a c t u r e r  

w i l l  depend  e n t i r e l y  upon t h e  g e o g r a p h i c  l o c a t i o n  of t h e  t r i a l  

fo rum.  Under t h e  p r e s e n t  s t a te  of t h e  l a w ,  a p l a i n t i f f  i n  t h e  

.................... 
A/ i . e . ,  twelve  y e a r s  b e f o r e  repeal of t h e  s t a t u t e  o f  repose. 
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T h i r d  District  could p u r s u e  s u c h  a n  a c t i o n ,  w h e r e a s  a p l a i n t i f f  

i n  t h e  F o u r t h  District c o u l d  n o t .  

A l though  t h i s  i s  a n  i s s u e  which will e v e n t u a l l y  resolve 

i t se l f  by t h e  passage of time, s i n c e  p r o d u c t s  sold b e f o r e  1 9 7 4  

w i l l  u l t i m a t e l y  f a l l  o u t  of u s e ,  i n  t h e  meant ime it poses a 

s e r i o u s  problem for t h o s e  l i t i g a n t s  who w i l l  be t rea ted  

u n e q u a l l y  ( a n d ,  by d e f i n i t i o n ,  t h u s  u n f a i r l y )  b y  t h e  c o u r t s  

u n l e s s  and u n t i l  t h i s  C o u r t  e s t a b l i s h e s  a u n i f o r m  r u l e  of law 

t o  be app l i ed  t h r o u g h o u t  t h e  courts of t h i s  s t a t e .  

Defendan t  Kelsey-Hayes t h e r e f o r e  urges t h i s  C o u r t  t o  

exercise i t s  d i s c r e t i o n a r y  power t o  review t h e  d e c i s i o n  of t h e  

T h i r d  Distr ic t  C o u r t  of Appeal p r e s e n t e d  h e r e .  
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I. 

POINT 11 

WHERE A PRODUCT MANUFACTURER'S POTENTIAL LIABILITY FOR 
A DEFECTIVE PRODUCT WAS EXTINGUISHED BY THE PASSAGE O F  
TWELVE YEARS AFTER SALE OF THE PRODUCT, PURSUANT TO THE 
STATUTE OF REPOSE THEN I N  EFFECT, LIABILITY CANNOT 
CONSTITUTIONALLY BE REVIVED BY REPEAL OF THAT STATUTE 
EVEN AS TO INCIDENTS OCCURRING AFTER SUCH REPEAL. 

I n  s t a t i n g  t h e  i s s u e  on t h i s  po in t  of appeal,  Kelsey-Hayes 

h a s  departed from t h e  language used by t h e  T h i r d  Dis t r ic t  i n  

i t s  ce r t i f i ed  q u e s t i o n ,  s i n c e  t h e  q u e s t i o n  as  phrase&/  i s  a t  

t h e  same t i m e  too na r row a n d  too b r o a d .  I t  i s  too  n a r r o w  

because it purpor t s  t o  l i m i t  t h e  q u e s t i o n  t o  o n l y  t h o s e  

product- related i n j u r i e s  which r e s u l t  i n  d e a t h ,  w h e r e a s  it 

s h o u l d  be made clear t h a t  t h i s  C o u r t ' s  r e s o l u t i o n  of t h i s  i s s u e  

w i l l  g o v e r n  a l l  p r o d u c t  l i a b i l i t y  cases, n o t  j u s t  t h o s e  

r e s u l t i n g  i n  a d e a t h .  T h i s  i s  so b e c a u s e  t h i s  Cour t  h a s  

a l r eady  c l e a r l y  e s t a b l i s h e d  i n  P a i t  v. Ford Motor Company, 515 

So.2d 1 2 7 8  (Fla. 1987) t h a t  t h e  q u e s t i o n  of w h e t h e r  a w r o n g f u l  

d e a t h  a c t i o n  may be b r o u g h t  depends e n t i r e l y  upon whe the r  t h e  

decedent had  a v i a b l e  products l i a b i l i t y  ac t ion  a t  the t i m e  of 

h i s  d e a t h ,  

The c e r t i f i e d  q u e s t i o n  i s ,  a t  t h e  s a m e  t i m e ,  too b r o a d l y  

s t a t ed  b e c a u s e  it fails t o  encompass t h e  n e c e s s a r y  f a c t s  

p r e s e n t  h e r e  ( a n d  i n  W a l k e r )  t h a t  t h e  t w e l v e- y e a r  repose per iod 

a f t e r  t h e  p roduc t ' s  sale had exp i r ed ,  and t h a t  o n  t h a t  d a t e  t h e  

s t a t u t e  of repose w a s  i n  e f f e c t  and  c o n s t i t u t i o n a l .  As t h e  

q u e s t i o n  w a s  posed by  t h e  T h i r d  D i s t r i c t ,  e x c l u d i n g  t h a t  

21 The cert i f ied q u e s t i o n  i s  quoted a t  page f o u r ,  s u p r a .  
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c r u c i a l  f a c t ,  it c o u l d  be answered  o n l y  i n  t h e  n e g a t i v e . /  

I n  1 9 7 5 ,  t h e  F l o r i d a  L e g i s l a t u r e  e n a c t e d  S e c t i o n  

9 5 . 0 3 1 ( 2 )  ,A/ F l o r i d a  S t a t u t e s ,  which  provides t h a t :  

a c t i o n s  for p r o d u c t s  l i a b i l i t y  ... must  be begun 
w i t h i n  t h e  period p r e s c r i b e d  i n  t h i s  c h a p t e r ,  
w i t h  t h e  period r u n n i n g  f r o m  t h e  t i m e  t h e  f ac t s  
g i v i n g  rise t o  t h e  c a u s e  of a c t i o n  w e r e  d i s c o v e r e d  

I 

1 
I 

o r  s h o u l d  h a v e  been  discovered w i t h  t h e  exercise 
of due  d i l i g e n c e ,  ...but i n  any e v e n t  w i t h i n  1 2  
years a f t e r  t h e  date of d e l i v e r y  of t h e  campEted 
p r o d u c t  t o  i t s  o r i g i n a l  p u r c h a s e r  . . . regardless 
of  t h e  date t h e  d e f e c t  i n  t h e  p r o d u c t  ... w a s  o r  
s h o u l d  have  been  d i  s c o v e r e d .  (Emphas i s  added) 

--- -- 
-- 

---- -- -- 
-- 

I n  1 9 8 6 ,  t h e  l e g i s l a t u r e  amended t h a t  s t a t u t e  so as t o  

e l i m i n a t e  t h e  t w e l v e- y e a r  repose period for p r o d u c t s  l i a b i l i t y  

a c t i o n s .  Ch. 86- 272, S2, Laws of F l a .  

In 1980  t h i s  C o u r t  h e l d  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  a s  

app l i ed  t o  a p l a i n t i f f  whose i n j u r y  o c c u r r e d  more t h a n  twelve  

years a f t e r  t h e  d e l i v e r y  of  t h e  p r o d u c t  t o  i t s  f i r s t  p u r c h a s e r ,  

11 B a t t i l l a  v .  A l l i s  Cha lmers  M a n u f a c t u r i n g  Company, 392 So .2d  874 

(Fla. 1980). T h i s  c o u r t  receded from t h a t  o p i n i o n  i n  P u l l u m  v .  II 
C i n c i n n a t i ,  I n c . ,  476 S o . 2 d  657 ( P l a .  1 9 8 5 1 ,  appeal dismissed,  II 11 475 U . S .  1114, 106  S . C t .  1626, 90 L.Ed.2d 1 7 4  ( 1 9 8 6 ) .  

T h e r e a f t e r ,  t h i s  C o u r t  h e l d  i n  Melendez v .  Dreis a n d  Krump II 
M a n u f a c t u r i n g  Company, 515 So.2d 735 (F la .  19871 ,  t h a t  P u l l u m  

operated r e t r o a c t i v e l y  so as t o  bar c a u s e s  of a c t i o n  which 

11 a c c r u e d  i n  t h e  i n t e r v a l  be tween  t h e  B a t t i l l a  a n d  P u l l u m  

d e c i s i o n s .  The Melendez c o u r t  a l s o  h e l d  t h a t  t h e  1986 

-I--------------*--- 

3/ 
s t a t u t e  c o u l d  bar a p l a i n t i f f ' s  c a u s e  of a c t i o n  where  t h e  l a w  
i n  e f f e c t  a t  t h e  t i m e  it a c c r u e d  would have  permi t ted  t h a t  
a c t i o n .  

4/ 

I n  o t h e r  words, t h e  Third Dist r ic t  asks w h e t h e r  a repealed 

Referred t o  h e r e a f t e r  as t h e  " s t a t u t e  o f  repose." 
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I. 

7 3 6 .  

The p r e s e n t  s t a t e  of t h e  l a w  i s  t h u s  clear as  t o  c a u s e s  of 

a c t i o n  which a c c r u e d  p r i o r  t o  t h e  1 9 8 6  l e g i s l a t i v e  amendment, 

l e g i s l a t i v e  r e p e a l  of t h e  s t a t u t e  of r e p o s e  d id  n o t  o p e r a t e  

r e t r o s p e c t i v e l y .  A c c o r d i n g l y ,  a n  a c t i o n  which had a c c r u e d  

p r io r  t o  t h e  l e g i s l a t i v e  r e p e a l ,  b u t  m o r e  t h a n  t w e l v e  y e a r s  

a f t e r  o r i g i n a l  d e l i v e r y  of t h e  p r o d u c t ,  c o u l d  n o t  be saved by 

t h e  s t a t u t o r y  repeal even  though  t h e  case w a s  s t i l l  i n  t h e  

a p p e l l a t e  p r o c e s s  a t  t h e  t i m e  t h e  s t a t u t e  was amended. Jd. a t  

I 
! 

b u t  more t h a n  twelve y e a r s  a f t e r  d e l i v e r y  of t h e  p r o d u c t  -- 

1 

-10- 

t h e y  are barred. Melendez,  s u p r a .  The l a w  is a lso  clear a s  t o  

c a u s e s  of a c t i o n  a c c r u i n g  a f t e r  J u l y  1, 1 9 8 6  a n d  less t h a n  

t w e l v e  y e a r s  a f t e r  d e l i v e r y  of  t h e  p r o d u c t  -- t h e y  n e e d  o n l y  be 

f i l e d  w i t h i n  f o u r  y e a r s  of  d i s c o v e r y  of  t h e  fac ts  g i v i n g  rise 

t o  t h e  c a u s e  o f  a c t i o n .  Sec .  95.031(2), F l a . S t a t s .  (1987). 

L e f t  u n r e s o l v e d  as y e t  by t h i s  C o u r t ,  and resolved i n  t w o  

o p p o s i t e  d i r e c t i o n s  by t h e  T h i r d  and F o u r t h  Dis t r ic t  C o u r t s  of 

Appea l ,  is t h e  q u e s t i o n  p r e s e n t e d  i n  t h i s  case: Where more 
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I. 

repose w a s  i n  e f f e c t ,  a p l a i n t i f f ' s  c a u s e  o f  a c t i o n  was barred 

e v e n  t h o u g h  a new s t a t u t e  of l i m i t a t i o n  e x i s t e d  when t h e  a c t i o n  

a c c r u e d .  D e f e n d a n t  Kelsey- Hayes  u r g e s  t h i s  C o u r t  t o  adopt t h a t  

v i ew  f o r  t h e  r e a s o n s  which  f o l l o w .  

I T h i s  C o u r t  h a s  made it clear t h a t  a s t a t u t e  of repose 

1 operates t o  c u t  o f f  a r i g h t  of a c t i o n  a f t e r  a s p e c i f i e d  t i m e  

~ m e a s u r e d  from t h e  d e l i v e r y  of a p r o d u c t ,  regardless of t h e  t i m e  
I 

' of t h e  a c c r u a l  of t h e  c a u s e  of a c t i o n  or of n o t i c e  of t h e  

~ i n v a s i o n  of a l ega l  r i g h t .  Melendez v .  Dreis a n d  Krump 

M a n u f a c t u r i n g  Company, 515 So .2d  735 ( F l a .  1987); U n i v e r s a l  

E n g i n e e r i n g  C o r p o r a t i o n  v .  P e r e z ,  451 So.2d 463 (Fla. 1984); 

B a u l d  v .  J .  A. J o n e s  C o n s t r u c t i o n  Company, 357 So.2d 401 ,  402 

( F l a .  1 9 7 8 ) .  

T h i s  C o u r t  h a s  a l so  c l ea r ly  set t led t h e  i s s u e  of w h e t h e r  a 

c a u s e  of a c t i o n  may c o n s t i t u t i o n a l l y  be barred before it 

a c c r u e s ,  P u l l u m ,  s u p r a .  When a s t a t u t e  of repose is i n  e f f ec t ,  

a s  it was h e r e  when t h e  t w e l v e- y e a r  period elapsed,  it p r e v e n t s  

wha t  m i g h t  o t h e r w i s e  be a c a u s e  of a c t i o n  from e v e r  a r i s i n g .  

Any i n j u r y  c a u s e d  by a product t h a t  had  been  d e l i v e r e d  t o  i t s  

o r i g i n a l  p u r c h a s e r  more t h a n  twelve y e a r s  p r io r  t o  t h e  f i l i n g  

of a p l a i n t i f f ' s  l a w s u i t  would t h u s  g ive  r ise  t o  no c a u s e  of 

a c t i o n  a g a i n s t  t h e  m a n u f a c t u r e r  or d e s i g n e r .  E d d i n g s  v .  

Volkswagenwerk,  A.G., 8 3 5  F.2d 1369  ( 1 1 t h  C i r .  19881 ,  cert. 

d e n i e d  488 U.S. 822 (1988). 

Both  t h e  t r i a l  c o u r t  i n  t h e  p r e s e n t  case a n d  t h e  F o u r t h  

District i n  Walker  a n a l o g i z e d  t o  F l o r i d a  d e c i s i o n s  r e g a r d i n g  

t h e  e f f e c t  of amendments t o  s t a t u t e s  of l i m i t a t i o n .  T h i s  C o u r t  

-11- 

NANCY LITTLE HOFFMA". P.A. 
A T O R N E Y  AT LAW 

4419 WEST TRADEWINDS AVENUE. SUITE 100 FORT L A U D E R D A L E  F L O R I D A  33308 (305) 771-0606 



h e l d  i n  C o r b e t t  v .  G e n e r a l  E n g i n e e r i n g  & Machinery  Company, 

1 6 0  F l a .  8 7 9 ,  37 S o . 2 d  1 6 1  (1948) a n d ,  l a t e r ,  i n  Walter Dsnson 

& Son v. N e l s a n ,  88 So.2d 1 2 0  ( F l a .  1956) t h a t  t h e  l e g i s l a t u r e  

h a s  t h e  power t o  i n c r e a s e  t h e  p e r i o d  of t i m e  w i t h i n  which t o  

b r i n g  s u i t ,  a n d  t o  make it a p p l i c a b l e  t o  e x i s t i n g  c a u s e s  of 

a c t i o n  ' I . .  .provided s u c h  change  is made b e f o r e  t h e  c a u s e  of 

a c t i o n  is e x t i n g u i s h e d  u n d e r  t h e  p r e - e x i s t i n g  s t a t u t e  of 

l i m i t a t i o n s . "  Under s u c h  c i r c u m s t a n c e s ,  i . e . ,  where  t h e  a c t i o n  

h a s  n o t  a l r e a d y  been  barred by t h e  ear l ie r  s t a t u t e ,  s u c h  a n  

amendment w i l l  n o t  be c o n s i d e r e d  t o  impair a v e s t e d  r i g h t .  

C o r b e t t ,  s u p r a  a t  162 ;  N e l s o n ,  s u p r a  a t  122. See a l so  Mazda 

Motors of America, I n c .  v .  S. C. Henderson  & S o n s ,  I n c . ,  364 

So.2d 1 0 7  ( F l a .  1st DCA 1978) la p e r s o n  h a s  no vested r i g h t  i n  

t h e  r u n n i n g  of t h e  s t a t u t e  of l i m i t a t i o n s  u n l e s s  it h a s  

completely r u n  a n d  b a r r e d  h i s  a c t i o n . ]  

I t  is clear f r o m  t h e  a b o v e  cases t h a t  t h e  r i g h t  n o t  t o  be 

s u e d  was c o n s i d e r e d  n o t  t o  be  vested o n l y  i n  cases whe re ,  a t  

r i g h t  t o  t h e  t i m e  o f  t h e  amendment,  t h e  p l a i n t i f f  s t i l l  had  t h e  

b r i n g  s u i t .  Were t h o s e  decisions concerned w i t h  cases 

t h e  p r e s e n t  o n e ,  w h e r e  t h e  s t a t u t o r y  per iod had  alread! 

s u c h  as  

r u n ,  

t h e  c o u r t s  would have  been  compelled t o  r e a c h  t h e  opposi te  

c o n c l u s i o n  -- i .e. ,  t h a t  t h e  d e f e n d a n t s '  r i g h t  n o t  t o  be s u e d  

had  become vested and  c o u l d  n o t  be e l i m i n a t e d  bv subsecruent  

l e q i s l a t i o n .  

As t h i s  C o u r t  more r e c e n t l y  o b s e r v e d  i n  C l a u s e 1 1  v .  H o b a r t  

C o r p o r a t i o n ,  515 So.2d 1275  (Pla. 19871, i n  d i s c u s s i n g  t h e  

c o n c e p t  o f  v e s t e d  r i g h t s ,  a p l a i n t i f f  does n o t  h a v e  a v e s t e d  
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r i g h t  i n  his c a u s e  of a c t i o n  b e c a u s e  it i s  a t  most a mere 

e x p e c t a t i o n .  T h i s  Cour t  went on t o  s t a t e ,  d r a w i n g  upon v a r i o u s  

1 
I 

1 

11 federa l  d e c i s i o n s  and  q u o t i n g  from I n  R e  W i l l  of Martel l ,  457 

So.2d 1 0 6 4 ,  1 0 6 7  ( F l a .  2d DCA 19841, t h a t  a r i g h t  c a n n o t  be 

considered a s u b s t a n t i v e  v e s t e d  r i g h t  u n l e s s  it is  a n  immediate 

r i g h t  of p r e s e n t  en joymen t ,  or a present  f ixed  r i g h t  of f u t u r e  

en joymen t .  The immunity f rom s u i t  created by S e c t i o n  95.031(2) 

on J a n u a r y  1, 1975  became v e s t e d  i n  t h i s  Defendant  t h r e e  y e a r s  

l a t e r  when t h e  twe lve- yea r  r e p o s e  period expired as  t o  t h e  

p r o d u c t  i n v o l v e d  i n  t h i s  l i t i g a t i o n .  Tha t  r i g h t  n o t  t o  be s u e d  

m u s t  be c o n s i d e r e d  a s u b s t a n t i v e ,  ves ted  r i g h t  i n  t h a t  on t h a t  

da te  it became a p r e s e n t  f i x e d  r i g h t  of f u t u r e  en joyment  -- a 

r i g h t  n o t  t o  be s u e d  a t  a n y  time i n  t h e  f u t u r e  s h o u l d  t h e  

p r o d u c t  i n  q u e s t i o n  c a u s e  i n  j u r y .  

I n  r e j e c t i n g  t h i s  a n a l y s i s ,  t h e  T h i r d  Dis t r ic t  i n  t h e  

p r e s e n t  case stressed the f u n d a m e n t a l  d i f f e r e n c e  between a 

s t a t u t e  of r e p o s e  and a s t a t u t e  of l i m i t a t i o n  (R.394-5, A.5-6). 

The d i s t i n c t i o n  is a real one a n d  s h o u l d  n o t  be o v e r l o o k e d .  

However, t h i s  Cour t  i n  Melendez ,  s u p r a ,  s p e c i f i c a l l y  found  t h a t  

cases i n v o l v i n g  c h a n g e s  t o  s t a t u t e s  of l i m i t a t i o n  p r o v i d e  some 

i n s i g h t  on t h e  q u e s t i o n  of how s t a t u t e s  of r e p o s e  s h o u l d  be 

a p p l i e d .  - I d .  a t  736.  I n d e e d ,  i n  Melendez t h i s  Cour t  c i t ed  i t s  

ear l ier  d e c i s i o n  i n  Homemakers, I n c .  v. G o n z a l e s ,  400  So.2 965  

(Fla. 1981) i n  which it r e f u s e d  t o  app ly  a s t a t u t e  l e n g t h e n i n g  

t h e  s t a t u t e  of l i m i t a t i o n s  t o  a c a u s e  of a c t i o n  o c c u r r i n g  p r io r  

t o  t h e  e f f e c t i v e  date of t h e  amendment. 

The T h i r d  District  a l so  h e l d  t h a t  a s t a t u t e  of r e p o s e  does 
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n o t  create a vested i n t e r e s t .  However, t h e  F l o r i d a  a n d  Federal 

cases c i ted  i n  s u p p o r t  of t h a t  h o l d i n g  deal t  n o t  w i t h  t h e  i s s u e  

of w h e t h e r  a d e f e n d a n t  had  a ves ted  r i g h t  n o t  t o  be s u e d ,  b u t  

I 
1 
1 

proper ty  r i g h t .  E d d i n g s ,  s u p r a  a t  1374; B r a c k e n r i d g e  v.  

Ametek,  I n c . ,  517 So.2d 667, 669 ( F l a .  1 9 8 7 ) .  Those  d e c i s i o n s  

s t a t u t o r y  repose per iod ,  is a v e s t e d  r i g h t ,  which  c a n n o t  

c o n s t i t u t i o n a l l y  be impaired.  

N o t  m e n t i o n e d  i n  t h e  T h i r d  Dis t r i c t ' s  o p i n i o n ,  a l t h o u g h  

do n o t  address t h e  q u e s t i o n  of w h e t h e r  a d e f e n d a n t ' s  r i g h t  n o t  

t o  be  sued,  a c q u i r e d  a s  t h e  r e s u l t  of t h e  e x p i r a t i o n  of a 

c i ted  i n  t h e  t r i a l  c o u r t ' s  o p i n i o n  ( a n d  i n  Melendez ,  s u p r a  a t  

7 3 6 1 ,  i s  t h e  case o f  Walker  & LaBerge, I n c .  v .  H a l l i g a n ,  344 

So.2d 239 (Fla.  1 9 7 7 ) .  I n  t h a t  case, t h i s  C o u r t  h e l d  t h a t  

w h i l e  par t ies  do n o t  h a v e  a v e s t e d  s i g h t  i n  any  g i v e n  mode of 

procedure, a d e f e n d a n t  's s t a t u t o r i l y  c r e a t e d  immunity f r o m  s u i t  

i s  a s u b s t a n t i v e  r i g h t  which  c a n n o t  be w i t h d r a w n  by s u b s e q u e n t  

l e g i s l a t i o n .  - I d .  a t  243. H a l l i g a n  i n v o l v e d  w o r k e r ' s  

c o m p e n s a t i o n  immuni ty  r a t h e r  t h a n  immunity  created by  a s t a t u t e  

of repose; however ,  b o t h  s i t u a t i o n s  n o n e t h e l e s s  i n v o l v e  t h e  

l e g i s l a t u r e ' s  i m p a i r m e n t  of a s u b s t a n t i v e  immuni ty  which had  

already vested.  A l though  i n  H a l l i g a n  t h e  r i g h t  i n  q u e s t i o n  w a s  

a s u b c o n t r a c t o r ' s  immuni ty  f r o m  s u i t ,  which  h a d  vested b e c a u s e  

of t h e  employee's i n j u r y ,  a m a n u f a c t u r e r ' s  immuni ty  f r o m  s u i t  

i s  no less v e s t e d  a n d  protected from s u b s e q u e n t  impa i rmen t  when 

t h e  t w e l v e- y e a r  s t a t u t o r y  repose period expires .  

I n  i t s  opinion, t h e  T h i r d  Dis t r ic t  also relied h e a v i l y  upon 
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I. 

a federal district court d e c i s i o n ,  D a n i e l 1  v .  Baker-Roos, I n c . ,  

N o .  89 C i v .  1 4 1 0 0  ( S . D .  F l a .  J u l y  1 3 ,  1990). I n  D a n i e l l ,  o n  

f a c t s  s imi lar  t o  t h o s e  p r e s e n t  h e r e ,  t h e  d i s t r i c t  c o u r t  j udge  

i n t e r p r e t e d  F lo r ida ' s  repose s t a t u t e  and  t h i s  C o u r t ' s  d e c i s i o n  

i n  Melendez t o  mean t h a t  r e p e a l  o f  t h e  s t a t u t e  of r e p o s e  

a p p l i e d  t o  all a c t i o n s  a r i s i n g  a f t e r  t h e  e f f e c t i v e  date of t h e  

amendment. Bo th  D a n i e l l  and  t h e  T h i r d  Dis t r i c t ' s  d e c i s i o n  i n  

t h e  p r e s e n t  case, however ,  were based on t h e  c o n c e p t  t h a t  a 

d e f e n d a n t  c a n n o t  have  a vested r i g h t  of immunity f r o m  s u i t  as a 

r e s u l t  o f  t h e  e x p i r a t i o n  of a s t a t u t o r y  r e p o s e  period. Both 

o p i n i o n s  f a i l  t o  r e c o g n i z e  t h e  d i s t i n c t i o n  between a 

p l a i n t i f f ' s  c a u s e  of  ac t ion (which  h a s  r e p e a t e d l y  been h e l d  n o t  

t o  be a vested p r o p e r t y  r i g h t )  and  a d e f e n d a n t ' s  immunity f r o m  

s u i t  which  does become ves ted  upon t h e  happen ing  of t h e  

s t a t u t o r y  e v e n t  ( i . e . ,  t h e  p a s s a g e  of twelve y e a r s  f r o m  t h e  

da te  of t h e  o r i g i n a l  d e l i v e r y  of  t h e  p r o d u c t ) .  I n d e e d ,  t h i s  

C o u r t  i n  h o l d i n g  t h a t  t h e  amendment t o  t h e  s t a t u t e  of r e p o s e  

c o u l d  n o t  be r e t r o a c t i v e l y  a p p l i e d ,  c i t e d  H a l l i g a n ,  s u p r a ,  a n d  

summarized i t s  h o l d i n g  as  " immunity  f rom s u i t  n o t  r e t r o a c t i v e l y  

wi thd rawn  by s u b s e q u e n t  l e g i s l a t i o n . "  Melendez ,  s u p r a  a t  736.  

A l though  t h e  T h i r d  D i s t r i c t  warns  i n  i t s  o p i n i o n  t h a t  

b a r r i n g  t h e  claim i n  t h e  p r e s e n t  case "would,  i n  e f f e c t ,  a p p l y  

a repealed s t a t u t e  p r o s p e c t i v e l y  Candl n u l l i f y  t h e  1986  

amendment a b r o g a t i n g  t h e  s t a t u t e  of r e p o s e  i n  p r o d u c t s  

l i a b i l i t y  cases,'' t h i s  would n o t  "wreak havoc'' on r u l e s  of 

s t a t u t o r y  i n t e r p r e t a t i o n ,  n o r  would it b e  " a b s u r d . "  (R.394, 

A.5). I n d e e d ,  t h i s  Cour t  i n  Homemakers " a p p l i e d  a r e p e a l e d  
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s t a t u t e  p r o s p e c t i v e l y "  when it h e l d  t h a t  a two- year  statute of 

l i m i t a t i o n  i n  e f f e c t  when a medical malpractice c a u s e  of a c t i o n  

a c c r u e d  would a p p l y  t o  bar t h e  claim, even  though  a f o u r- y e a r  

s t a t u t e ,  u n d e r  which t h e  s u i t  would h a v e  been t i m e l y ,  was 

e n a c t e d  b e f o r e  s u i t  w a s  f i l e d .  The basis  for t h a t  r u l e  w a s  

t h i s  C o u r t ' s  d e t e r m i n a t i o n  t h a t  t h e  amending s t a t u t e  w a s  n o t  

i n t e n d e d  t o  a p p l y  r e t r o a c t i v e l y ;  t h i s  C o u r t  r e a c h e d  t h e  same 

c o n c l u s i o n  a s  t o  t h e  s t a t u t e  of repose i n  Melendez ,  c i t i n g  

Homemakers as  par t  of t h e  bas i s  f o r  i t s  r u l i n g .  Melendez ,  

s u p r a  at 736. 

If t h e  D e f e n d a n t s  are correct i n  t h e i r  a s s e r t i o n  t h a t  t h e y  

h a v e  a v e s t e d  immunity  f r o m  s u i t ,  t h e n  t h e  i n t e r p r e t a t i o n  

placed by t h e  T h i r d  Dis t r ic t  a n  t h e  1986  amendment would r e n d e r  

it u n c o n s t i t u t i o n a l  a s  app l i ed  t o  t h e s e  D e f e n d a n t s ,  u n d e r  due  

process c o n s i d e r a t i o n s .  A r t .  1, S9, F l a  .Cons t . ;  U . S .  C o n s t .  

Amend. V ,  X I V .  C l e a r l y ,  t h a t  is  n o t  t h e  r e s u l t  e n v i s i o n e d  by 

t h e  l e g i s l a t u r e ;  i n d e e d ,  it s p e c i f i c a l l y  directed i n  S e c t i o n  

1 1 . 2 4 2 5 ,  F la .S ta t s . ,  that t h e  repeal of a n y  s t a t u t e  by t h e  

adoption and  e n a c t m e n t  o f  t h e  1 9 8 7  F lor ida  S t a t u t e s  "shall n o t  

a f f e c t  any  r i g h t  a c c r u e d  before s u c h  r epea l , ,  , , ' I .  

I n  summary, s i n c e  t w e l v e  years had  passed a f t e r  t h e  

d e l i v e r y  of t h e  r i m  a n d  whee l  a s s e m b l y ,  t h e  t h e n - e x i s t i n g  

s t a t u t e  of repose a p p l i e d  t o  p r e v e n t  any  c a u s e  of a c t i o n  from 

ever  arising w i t h  respect t o  t h a t  p r o d u c t .  The s u b s e q u e n t  

passage of t h e  1986  amenda to ry  l e g i s l a t i o n  s i m p l y  had  no e f f e c t  

on  t h e  l ega l  r i g h t  e n j o y e d  by t h e  m a n u f a c t u r e r s  t o  be free from 

s u i t ,  and  no c a u s e  of a c t i o n  a c c r u e d  i n  t h i s  case which i s  
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redressable at law. Accordingly, the decision of the trial.  

court granting summary judgment in favor of the Defendants  was 

correct. The Third District's opinion s h o u l d  therefore be 

q u a s h e d  with directions t h a t  the trial court's judgment be 

reinstated. 
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CONCLUSION 

I For t h e  reasons s e t  forth above, t h e  o p i n i o n  of t h e  T h i r d  

~ D i s t r i c t  C o u r t  of Appeal s h o u l d  be q u a s h e d ,  a n d  t h e  f i n a l  

~ judgment in favor of t h e  D e f e n d a n t s  r e ins ta ted .  

Respectfully s u b m i t t e d ,  
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