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INTRODUCTION 

By i t s  n o t i c e  to  i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  j u r i s d i c -  

t i o n ,  P e t i t i o n e r ,  FIRESTONE T I R E  & RUBBER COMPANY ( " F i r e s t o n e " ) ,  

seeks r e v i e w  of t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  of Appea l ,  

T h i r d  D i s t r i c t ,  i n  ACOSTA v. FIRESTONE TIRE & RUBBER CO., 16 FLW 

D1546 (Fla. 3d DCA 1991).1 I n  t h e  d e c i s i o n  b r o u g h t  u p  f o r  

r e v i e w ,  t h e  T h i r d  D i s t r i c t  reversed t w o  summary f i n a l  judgments 

e n t e r e d  by t h e  t r i a l  c o u r t  i n  f a v o r  of F i r e s t o n e  and P e t i t i o n e r ,  

KELSEY-HAYES COMPANY ( "Kelsey- Hayes"  ) , and a g a i n s t  Responden t ,  

MARIA ACOSTA, as P e r s o n a l  R e p r e s e n t a t i v e  of t h e  E s t a t e  of Luis 

A c o s  t a ,  Deceased ( "Aces t a "  ) ,on t h e  b a s  is of a n  a p p l i c a t i o n  of t h e  

twelve-year p r o d u c t s  l i a b i l i t y  s t a t u t e  of repose. The T h i r d  

D i s t r i c t  n o t e d  t h a t  i t s  d e c i s i o n  d i r e c t l y  and express ly  

conf l i c t ed  w i t h  t h e  d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  i n  WALKER V .  

MILLER MFG. CO., 16 FLW D 1 3 8 6 ,  on m o t i o n  fo r  r e h e a r i n g  and cer- 

t i f i c a t i o n ,  1 6  FLW D2148 (Fla. 4 t h  DCA 1991), on t h e  same p o i n t  

of l a w ,  and b e c a u s e  t h e  T h i r d  D i s t r i c t  f e l t  t h a t  t h e  case pre-  

s e n t e d  "a q u e s t i o n  of g r e a t  p u b l i c  i m p o r t a n c e , "  i t  c e r t i f i e d  t h e  

matter to t h i s  C o u r t  f o r  f u r t h e r  c o n s i d e r a t i o n . 2  The p o i n t  of 

law p r e s e n t e d  is s t r a i g h t - f o r w a r d :  When t h e  per iod  of t i m e  spe- 

c i f i e d  i n  a s t a t u t e  of u l t i m a t e  repose on p r o d u c t s  l i a b i l i t y  

1 T h i s  C o u r t ' s  j u r i s d i c t i o n  is p r e d i c a t e d  upon Ar t i c l e  V, 

2The T h i r d  Distr ict 's  d e c i s i o n  in TORRES v.  ALVA ALLEN 
I N D U S T R I E S ,  INC., S. C t . ,  Case N o .  78,435 w a s  r e c e n t l y  con-  
s o l i d a t e d  w i t h  t he  i n s t a n t  case. Review of t h e  F o u r t h  D i s t r i c t ' s  
d e c i s i o n  i n  WALKER has also b e e n  s o u g h t  h e r e .  WALKER v.  MILLER 
ELECTRIC MFG. CO. ,  S.Ct., Case N o .  78 ,506  . 

Section 3(b)(3), F l o r i d a  C o n s t i t u t i o n  ( 1 9 8 0 )  . 
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claims expires  w h i l e  t h a t  s t a t u t e  is still i n  force and e f f e c t  

and c o n s t i t u t i o n a l  w i t h o u t  t h e  o c c u r r e n c e  o f  any  p r o d u c t - r e l a t e d  

i n c i d e n t  which  c o u l d  p o t e n t i a l l y  g i v e  rise t o  a c la im fo r  damages 

a g a i n s t  t h e  p r o d u c t  m a n u f a c t u r e r ,  d i s t r i b u t o r  o r  r e t a i l e r ,  s h o u l d  

(or  c a n )  t h a t  m a n u f a c t u r e r ,  d i s t r i b u t o r  or  r e t a i l e r  n e v e r t h e l e s s  

be s u b j e c t e d  t o  t o r t  l i a b i l i t y  f o r  a p r o d u c t - r e l a t e d  i n j u r y  which  

s u b s e q u e n t l y  occurs a t  a p o i n t  i n  t i m e  a f t e r  a repeal of t h a t  

s t a t u t e  of repose? 

STATEHENT OF THE CASE 

T h i s  p r o d u c t s  l i a b i l i t y  a c t i o n  w a s  i n s t i t u t e d  i n  early 

December, 1987  w i t h  Acos ta ' s  f i l i n g  of a c o m p l a i n t  a g a i n s t  

F i r e s t o n e  s e e k i n g  r e c o v e r y  of damages u n d e r  Florida's Wrongful 

Death S t a t u t e . 3  The l i t i g a t i o n  arose out of the  separa t ion  o f  a 

twenty- one year o l d  m u l t i - p i e c e  t r u c k  t i r e  r i m 4  ( R .  1-11). After 

s u b s e q u e n t  p r o c e d u r a l  s k i r m i s h e s ,  i n c l u d i n g  Acosta's amendment of 

h e r  c o m p l a i n t  ( R .  4 6- 5 3 ) ,  F i r e s t o n e  f i l e d  i t s  answer ,  which 

g e n e r a l l y  d e n i e d  t h e  mater ia l  a l l e g a t i o n s  of t h e  c o m p l a i n t  and 

i n c l u d e d  numerous a f f i r m a t i v e  d e f e n s e s  i n c l u d i n g ,  i n t e r  - a l i a ,  t h e  

3The f o l l o w i n g  a b b r e v i a t i o n  w i l l  be u t i l i z e d  d u r i n g  t h e  c o u r s e  
of t h i s  b r i e f :  

R. - - Record on appeal. 

All emphas i s  has been added by c o u n s e l  u n l e s s  i n d i c a t e d  
otherwise,  

4The t r u c k  t i r e  rim is composed of t w o  pa r t s :  t h e  " r i m  base", 
which  was m a n u f a c t u r e d  by Kelsey-Hayes and t h e  " s i d e  r i n g ' ' ,  which 
was m a n u f a c t u r e d  by F i r e s t o n e .  I n  t h i s  case, t h e  s e p a r a t i o n  of 
t h e  t w o  p a r t s  was a l l e g e d  t o  have  o c c u r r e d  a f t e r  t h e  d e c e d e n t  had 
changed a t i r e  on t h e  rim and was i n  the  p r o c e s s  of i n f l a t i n g  t h e  
newly-mounted t i re .  
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a f f i r m a t i v e  d e f e n s e  t h a t  Acosta 's  claim was b a r r e d  by v i r t u e  of 

t h e  e x p i r a t i o n  i n  1978 of F l o r i d a ' s  t w e l v e- y e a r  p r o d u c t s  l i a b i -  

l i t y  s t a t u t e  of repose, S e c t i o n  95.031( 2), F l o r i d a  S t a t u t e s  

( h e r e i n a f t e r  " S t a t u t e  of Repose") (R. 79-84) 

L e s s  t h a n  t w o  years l a t e r  i n  Augus t  of 1989 ,  Acosta f i l e d  a 

separa te  products l i a b i l i t y  a c t i o n  a g a i n s t  Kelsey- Hayes  a r i s i n g  

o u t  of t h e  same i n c i d e n t  i n v o l v e d  i n  t h e  p e n d i n g  s u i t  a g a i n s t  

F i r e s t o n e  ( R .  109- 15) .  An agreed order w a s  e n t e r e d  i n  e a r l y  

J a n u a r y ,  1 9 9 0  c o n s o l i d a t i n g  t h e  t w o  a c t i o n s  ( R .  140- 41) .  

S e v e r a l  mon ths  l a t e r ,  F i r e s t o n e  f i l e d  a m o t i o n  for summary 

f i n a l  j udgmen t ,  a l o n g  w i t h  a supporting a f f i d a v i t ,  p r e d i c a t e d  

upon i t s  a f f i r m a t i v e  d e f e n s e  based upon t h e  a b s o l u t e  b a r  of t h e  

S t a t u t e  of Repose ( R .  182- 92) .  Kelsey- Hayes  s u b s e q u e n t l y  f i l e d  a 

s im i l a r  m o t i o n  s e e k i n g  e n t r y  of  a summary f i n a l  judgment  i n  i t s  

favor  ( R e  303-16). 

F i r e s t o n e  and Kelsey-Hayes' m o t i o n s  f o r  summary f i n a l  

judgment  u l t i m a t e l y  came u p  before t h e  t r i a l  c o u r t  for h e a r i n g  o n  

J u l y  24, 1990  ( A .  10- 45) .  The t r i a l  j u d g e  be low reviewed t h e  

m o t i o n s  f i l e d  by F i r e s t o n e  and Kelsey- Hayes ,  as w e l l  a s  t h e  sup-  

p o r t i n g  a f f i d a v i t s  f i l e d  by those p a r t i e s ,  a n d ,  a f t e r  h e a r i n g  

a rgumen t  of all c o u n s e l ,  c o n c l u d e d  t h a t  t h e  m o t i o n s  f o r  summary 

f i n a l  judgment  were w e l l  t a k e n  and s h o u l d  be g r a n t e d  ( R .  381-89; 

A. 1-9). The trial Court's f i n d i n g s  and c o n c l u s i o n s  were reci ted 

i n  a n  e i g h t- p a g e  memorandum o p i n i o n  and order  g r a n t i n g  t h e  

motions f o r  summary f i n a l  judgment  of F i r e s t o n e  and Kelsey-Hayes 

(g. 1. Summary f i n a l  judgment  w a s  t h e r e a f t e r  e n t e r e d  i n  f a v o r  of 

F i r e s t o n e  and Kelsey- Hayes ,  p r e c i p i t a t i n g  a n  appeal by Acosta 

- 3 -  



< \  

r ,  
! 

t 

to  t h e  T h i r d  D i s t r i c t  ( R .  375, 378- 80) .  Ten mon ths  l a t e r ,  t h e  

T h i r d  D i s t r i c t  r e v e r s e d  and remanded for  f u r t h e r  p r o c e e d i n g s  

(R. 390- 96) .  

STATEMENT OF THE FACTS 

The o n l y  ' h a t e r i a l "  f a c t s  which  a re  r e l e v a n t  t o  t h e  d i s p o s i -  

t i o n  of t h e  p o i n t  of l a w  p r e s e n t e d  are s p e c i f i c a l l y  se t  f o r t h  i n  

t h e  memorandum o p i n i o n  and o r d e r  e n t e r e d  by t h e  t r i a l  j u d g e .  

Those f a c t s  a re  a s  f o l l o w s :  

Dur ing  t h e  c o u r s e  o f  t h e  J u l y  2 4 t h  h e a r i n g ,  
t h e  p a r t i e s  s t i p u l a t e d  and a g r e e d  t h a t  t h e  
f o l l o w i n g  o p e r a t i v e  d a t e s  a re  t h e  o n l y  o n e s  
mater ia l  t o  d i s p o s i t i o n  of t h e  D e f e n d a n t s '  
Motions: (1) t h a t  t h e  l a t e s t  d a t e  of  d e l i v e r y  
to  t h e  i n i t i a l  p u r c h a s e r  of t h e  p r o d u c t s  which  
are  t h e  s u b j e c t  matter  of t h e  i n s t a n t  L i t i g a -  
t i o n  was December 31, 1966;  (2) t h a t  t h e  
e f f e c t i v e  d a t e  of F l o r i d a ' s  p r o d u c t s  l i a b i l i t y  
S t a t u t e  of Repose, SeC. 9 5 . 0 3 1 ( 2 ) ,  was J a n u a r y  
I, 1975  [See, - L a w s  of F l o r i d a ,  Ch. 74-382, SS3 
and 3 6 1 ;  ( 3 )  t h a t  t h e  t w e l v e- y e a r  maximum 
p e r i o d  of e x p o s u r e  to  l i a b i l i t y  p r o v i d e d  f o r  
i n  s a i d  S t a t u t e  of Repose e l a p s e d  w i t h  respect  
to  t h e  s u b j e c t  p r o d u c t s  on December 3 1 ,  1978;  
( 4 )  t h a t  s a i d  S t a t u t e  of Repose w a s  sub-  
s e q u e n t l y  r e p e a l e d  by t h e  F l o r i d a  L e g i s l a t u r e ,  
effective J u l y  1, 1 9 8 6  [See, - L a w s  of F l o r i d a ,  
Ch. 86- 272, 5 5 2  and 3 1 ;  ( 5 )  t h a t  t h e  i n c i d e n t  
which  g a v e  r i se  t o  t h e  s u b j e c t  l i t i g a t i o n  d i d  
n o t  o c c u r  u n t i l  Augus t  18, 1987 ,  some twenty-  
one  years a f t e r  t h e  s u b j e c t  p r o d u c t s  were 
d e l i v e r e d  to  t h e  i n i t i a l  p u r c h a s e r  and some 
seven and one- ha l f  y e a r s  a f t e r  t h e  t w e l v e- y e a r  
s t a t u t o r y  repose p e r i o d  had e x p i r e d .  
( R .  382-83;  A . 2 - 3 ) .  

On t h e  basis of t h e s e  l i m i t e d  "material"  facts, t h e  t r i a l  

c o u r t  c o n c l u d e d  t h a t  F i r e s t o n e ' s  and Kelsey- Hayes '  m o t i o n s  f o r  

summary f i n a l  judgment  s h o u l d  be g r a n t e d :  " ( a )  s i n c e  t h e  t w e l v e-  

year  period for f i l i n g  s u i t  w i t h  respect t o  t h e  p r o d u c t s  i n  

q u e s t i o n  had expired a t  a p o i n t  i n  t i m e  when t h e  s t a t u t e  of 
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r e p o s e  was i n  force and e f f e c t  and c o n s t i t u t i o n a l ;  ( b )  s i n c e  on 

t h a t  d a t e  immunity f rom s u i t  became a v e s t e d  r i g h t  of the 

D e f e n d a n t s ,  and ;  ( c )  s i n c e  s u c h  r i g h t  c o u l d  n o t  c o n s t i t u t i o n a l l y  

be a f f e c t e d  or changed by t h e  s u b s e q u e n t  a p p e a l  of t h e  s t a t u t e  of 

repose on J u l y  I, 1986." ( R .  3 8 8 ) .  

During t h e  pendency  of t h i s  case i n  t h e  T h i r d  D i s t r i c t ,  a 

" f a c t u a l l y  i n d i s t i n g u i s h a b l e  case" was d e c i d e d  by t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeals -- WALKER V. MILLER MFG. CO., 1 6  FLW 

D1386 ( F l a .  4 t h  DCA 1 9 9 1 ) .  The F o u r t h  D i s t r i c t  i n  WALKER agreed 

with t h e  c o n c l u s i o n  r e a c h e d  by t h e  t r i a l  judge  i n  t h e  i n s t a n t  

case, o b s e r v i n g  t h a t  t h e  r e a s o n i n g  e x p r e s s e d  i n  h e r  memorandum 

o p i n i o n  w a s  " t h o r o u g h  and p e r s u a s i v e . "  [16  FLW a t  D13871 .  Some 

t h r e e  w e e k s  a f t e r  t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  WALKER, t h e  

T h i r d  D i s t r i c t  i s s u e d  i t s  d e c i s i o n  and o p i n i o n  i n  t h e  i n s t a n t  

case, The T h i r d  D i s t r i c t  e x p r e s s e d  i t s  f e e l i n g  t h a t  t h e  " r e s u l t "  

r e a c h e d  by t h e  t r i a l  c o u r t  i n  t h e  i n s t a n t  case and by t h e  F o u r t h  

D i s t r i c t  i n  WALKER was " absu rd"  [16 FLW at D15461, c h o o s i n g  

i n s t e a d  t o  r e l y  upon t h e  c o n t r a r y  r e a s o n i n g  e x p r e s s e d  i n  t h e  

d e c i s i o n  and o p i n i o n  handed down by U. S .  D i s t r i c t  Judge  Ryskamp 

i n  DANI ELL V .  BAKER-ROOS, INC.,  NO. 89 c i v .  14100 ( s . D .  F l a .  

J u l y  1990):s 

5 I t  is i n t e r e s t i n g  to  n o t e  t h a t  t h e  T h i r d  D i s t r i c t  s t a t e d  a t  
one p o i n t  i n  i t s  June 1 1 t h  o p i n i o n  t h a t  " [ t l h i s  case a p p e a r s  t o  
be one  of f i r s t  i m p r e s s i o n  i n  t h e  F l o r i d a  a p p e l l a t e  c o u r t  sys t em"  
and t h e r e f o r e  t u r n e d  t o  Judge  Ryskamp's d e c i s i o n  i n  DANIELL 
f o r  g u i d a n c e ,  y e t  l a t e r  i n  i t s  o p i n i o n  t h e  T h i r d  D i s t r i c t  
" r e c o g n i z e d  t h a t  o u r  d e c i s i o n  t o d a y  is i n  d i r e c t  c o n f l i c t  w i t h "  
t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  WALKER , which had been  r en-  
dered some twen ty  d a y s  e a r l i e r .  
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We agree w i t h  Judge  Ryskamp's i n t e r p r e t a -  
t i o n  i n  DANIELL t h a t  t h e  F lor ida  Supreme C o u r t  
i n  MELENDEZ, by h o l d i n g  t h a t  t h e  repeal of 
S e c t i o n  95.031(2) does n o t  operate retroac-  
t i v e l y ,  "mere ly  p r o v i d e d  a d e f i n i t e  d a t e ,  t h e  
e f f e c t i v e  d a t e  of t h e  amendment, to  break 
c l e a n l y  w i t h  p a s t  p o l i c y  r e g a r d i n g  repose and 
p r o d u c t s  l i a b i l i t y  a c t i o n s .  Only t h i s  r e a d i n g  
g i v e s  e f f e c t  t o  t h e  p l a i n  meaning of t h e  
amendment . . . . 'I 

To d e p r i v e  t h e  A p p e l l a n t  of h e r  cause of 
a c t i o n  i n  t h i s  case would,  i n  e f f e c t ,  a p p l y  a 
r e p e a l e d  s t a t u t e  p r o s p e c t i v e l y ,  n u l l i f y i n g  t h e  
1986  amendment a b r o g a t i n g  t h e  s t a t u t e  o f  rep- 
ose i n  products l i a b i l i t y  cases, and w r e a k  
havoc on  o r d i n a r y  r u l e s  o f  s t a t u t o r y  i n t e r p r e -  
t a t i o n .  Such a r e s u l t  would be a b s u r d .  
[ 1 6  FLW a t  D15471. 

F i r e s t o n e  and Kelsey-Hayes have now come t o  t h i s  C o u r t  

r e q u e s t i n g  t h a t  it e x e r c i s e  i ts  d i s c r e t i o n a r y  j u r i s d i c t i o n  so as  

t o  r e s o l v e  t h e  u n d e n i a b l e  e x p r e s s  and d i r e c t  c o n f l i c t  r e a c h e d  by 

t h e  T h i r d  D i s t r i c t  i n  Acosta and by t h e  F o u r t h  D i s t r i c t  i n  WALKER 

on t h e  same p o i n t  of l a w ,  a p o i n t  of l a w  t h a t  r a i se s  a q u e s t i o n  

which b o t h  of those c o u r t s  have  now c e r t i f i e d  " t o  be  of g r ea t  

p u b l i c  i m p o r t a n c e . " 6  ACOSTA, 1 6  FLW a t  D1547; WALKER, 1 6  FLW 

a t  D215O. 

SUMMARY OF ARGUMENT 

Over t h e  l a s t  several decades, t h e  t o r t  l i a b i l i t y  of p r o d u c t  

m a n u f a c t u r e r s  and of p r o f e s s i o n a l s  h a s  i n c r e a s e d  d r a m a t i c a l l y .  

T h i s  expanded t o r t  l i a b i l i t y  had a direct  economic impact upon 

t h o s e  c lasses  of t o r t  d e f e n d a n t s ,  which impact w a s  u n d e n i a b l y  

6As Kelscy-Hayes a p t l y  o b s e r v e s  i n  i ts i n i t i a l  brief o n  t h e  
meri ts ,  t h e  T h i r d  D i s t r i c t  h a s  i n c o r r e c t l y  f ramed t h e  c e r t i f i e d  
q u e s t i o n  i n  s u c h  a manner  a s  to  allow for o n l y  one answer ,  a n  
answer  which v a l i d a t e s  i t s  c o n c l u s i o n  and d e c i s i o n  i n  t h e  i n s t a n t  
case. 
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reflected i n  t h e i r  i n s u r a n c e  ra tes ,  t h e  i n c r e a s e d  cos t  of which 

was u l t i m a t e l y  p a s s e d  on t o  t h e  consumer i n  t h e  p r ice  of t h e  

goods  and t h e  s e r v i c e s  p r o v i d e d .  Due t o  t h i s  s u b s t a n t i a l  econo-  

m i c  impac t  and t h e  i n a d e q u a t e  p r e d i c t a b i l i t y  of t h e  l e n g t h  of 

e x p o s u r e  t o  claims, m a n u f a c t u r e r s  and o t h e r  professionals began  

to  s e e k  r e l i e f  i n  t h e  s t a t e  l e g i s l a t u r e s  across t h i s  c o u n t r y ,  

a r g u i n g  t h a t  t h e y  needed p r o t e c t i o n  to  a l l e v i a t e  t h e  i n s u r a n c e  

problem and t o  s t a b i l i z e  t h e  costs  of goods  and s e r v i c e s .  To 

stem t h e  t i d e  of i n c r e a s e d  t o r t  exposure o v e r  l o n g e r  p e r i o d s  of 

t i m e ,  m a n u f a c t u r e r s  and o t h e r  p r o f e s s i o n a l s  began  l o b b y i n g  t h e i r  

s t a t e  l e g i s l a t u r e s  r e q u e s t i n g  t h a t  t h e y  supp lemen t  t h e  s t a n d a r d  

s t a t u t e s  of l i m i t a t i o n s  w i t h  s t a t u t e s  of u l t i m a t e  r e p o s e ,  I n  

F l o r i d a ,  t h e  r e s u l t s  of t h o s e  efforts were s u b s t a n t i a l  r e v i s i o n s  

in t h e  s t a t u t e s  of l i m i t a t i o n s  p e r t a i n i n g  to  ac t ions  based  upon 

medical m a l p r a c t i c e ,  to  a c t i o n s  a g a i n s t  e n g i n e e r s  and a r ch i t ec t s  

and t o  a c t i o n s  based upon p r o d u c t s  l i a b i l i t y  theories. 

These c h a n g e s  began to  o c c u r  i n  1975  w i t h  a s u b s t a n t i a l  r e v i -  

s i o n  of C h a p t e r  95, F l o r i d a  S t a t u t e s ,  by t h e  F lor ida  L e g i s l a t u r e .  

I n c l u d e d  w i t h i n  t h a t  s u b s t a n t i a l  r e v i s i o n  was t h e  twelve-year 

p r o d u c t s  l i a b i l i t y  s t a t u t e  of r e p o s e ,  which p r o v i d e d  i n  p e r t i n e n t  

p a r t  t h a t :  " a c t i o n s  for p r o d u c t s  l i a b i l i t y  ... must  be begun ... 
i n  any e v e n t  w i t h i n  t w e l v e  y e a r s  a f t e r  t h e  d a t e  of d e l i v e r y  of 

the comple ted  p r o d u c t  to i t s  o r i g i n a l  pu rchase r  , . . regardless 

of t h e  d a t e  t h e  d e f e c t  i n  t h e  p r o d u c t  ... was o r  s h o u l d  have been  

d i s c o v e r e d .  'I Ch. 74-382, S 3 ,  Laws of F lo r ida  [codified a t  

S95.031(2), F l a .  S t a t .  (197511 .  I n  c o n t r a s t  t o  a statute of 

l i m i t a t i o n s ,  a s t a t u t e  of repose p r e c l u d e s  a r i g h t  of a c t i o n  
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a f t e r  a spec i f i ed  t i m e ;  i n  t h i s  case,  w i t h i n  a s p e c i f i e d  t i m e  

a f t e r  the d e l i v e r y  of t h e  p r o d u c t  t o  i ts  i n i t i a l  p u r c h a s e r .  

The p r o d u c t s  l i a b i l i t y  s t a t u t e  of repose is " t r i g g e r e d "  o n c e  

t h e  p r o d u c t  is d e l i v e r e d  to  i t s  first purchaser, and ,  i f  a n  

i n j u r y  r e s u l t s  from t h e  p r o d u c t  a f t e r  t h e  a u t h o r i z e d  per iod 

( twelve  y e a r s )  has  l a p s e d ,  t h e  v i c t i m  is w i t h o u t  r e c o u r s e  to  t h e  

m a n u f a c t u r e r  of t h e  p r o d u c t .  Thus,  t h e  e f f e c t  of t h e  S t a t u t e  of 

Repose may be t o  b a r  t h e  c a u s e  of a c t i o n  b e f o r e  i t  h a s  e v e n  

a c c r u e d .  T h i s  r e s u l t  w a s  declared to  be permiss ib le  i n  1985  when 

t h e  F lo r ida  Supreme C o u r t  u p h e l d  o v e r  c o n s t i t u t i o n a l  attack 

F l o r i d a ' s  t w e l v e- y e a r  p r o d u c t s  l i a b i l i t y  s t a t u t e  of ultimate 

repose i n  PULLUM V .  CINCINNATI, INC., 476 So.2d 657 (Fla. 

1 9 8 5 ) .  I n  u p h o l d i n g  t h e  s t a t u t e ,  t h e  Supreme C o u r t  i n  PULLUM 

d e c l a r e d  t h a t  t h e  L e g i s l a t u r e  had r e a s o n a b l y  d e t e r m i n e d  t h a t  

" p e r p e t u a l  l i a b i l i t y  places an  undue b u r d e n  on m a n u f a c t u r e r s "  and 

t h a t  " t w e l v e  y e a r s  from t h e  d a t e  of s a l e  is a reasonable t i m e  f o r  

e x p o s u r e  to  l i a b i l i t y  fo r  m a n u f a c t u r i n g  of a p r o d u c t . "  [ 4 7 6  

So.2d a t  6591.  

I t  is t h u s  clear  t h a t  a s t a t u t e  o f  repose t e r m i n a t e s  t h e  

r i g h t  to  b r i n g  an a c t i o n  a f t e r  t h e  l apse  of a spec i f i ed  period of 

t i m e  a f t e r  t h e  " t r i g g e r i n g  e v e n t "  and t h a t  t h e  r i g h t  to  b r i n g  any  

a c t i o n  is f o r e c l o s e d  when t h e  e v e n t  giving rise to  t h e  c a u s e  of 

a c t i o n  does n o t  t r a n s p i r e  w i t h i n  t h a t  t i m e  i n t e r v a l .  I n  t h e  

i n s t a n t  case, t h e  p a r t i e s  s t i p u l a t e d  be low t h a t  t h e  t w e l v e- y e a r  

maximum period of e x p o s u r e  t o  l i a b i l i t y  p r o v i d e d  for in t h e  

S t a t u t e  of Repose e l a p s e d  w i t h  respect  to  t h e  s u b j e c t  p r o d u c t s  a t  

a p o i n t  i n  t i m e  when t h e  Statute of Repose was s t i l l  in force and 
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e f fec t  and c o n s t i t u t i o n a l  and t h a t  t h e  i n c i d e n t  which gave  rise 

t o  t h e  s u b j e c t  l i t i g a t i o n  d i d  n o t  o c c u r  u n t i l  Augus t  18 ,  1987, 

some twenty- one  y e a r s  a f t e r  t h e  s u b j e c t  p r o d u c t s  were d e l i v e r e d  

t o  t h e  i n i t i a l  p u r c h a s e r ,  and some s e v e n  and one- ha l f  y e a r s  a f t e r  

t h e  t w e l v e- y e a r  s t a t u t o r y  repose p e r i o d  had e x p i r e d .  

The u n i q u e  c i r c u m s t a n c e  p r e s e n t e d  by t h e  i n s t a n t  appeal ,  

however ,  relates t o  t h e  f a c t  t h a t  t h e  acc ident  which gave  rise t o  

Acosta 's  p r o d u c t s  l i a b i l i t y  s u i t  a g a i n s t  F i r e s t o n e  o c c u r r e d  j u s t  

o v e r  a y e a r  a f t e r  t h e  Flor ida L e g i s l a t u r e  repealed t h e  S t a t u t e  of 

Repose. The p r e s e n c e  o f  t h i s  u n i q u e  c i r c u m s t a n c e  focuses t h e  

i n q u i r y  i n  t h i s  case t o  the r e s o l u t i o n  of two q u e s t i o n s :  (1) 

w h e t h e r  t h e  F l o r i d a  L e g i s l a t u r e ' s  r e p e a l i n g  of the products 

l i a b i l i t y  s t a t u t e  of repose i n  1986 was i n t e n d e d  by t h a t  body to  

r e t r o a c t i v e l y  d e p r i v e  a m a n u f a c t u r e r  s u c h  as F i r e s t o n e  of i t s  

p r e v i o u s l y  fixed r i g h t  not t o  be s u e d  f o r  i n j u r i e s  a l l e g e d  to  

have  b e e n  c a u s e d  by a product  a s  t o  which  the t w e l v e- y e a r  u l t i -  

mate repose p e r i o d  had  a l ready expired  a t  a p o i n t  i n  t i m e  p r i o r  

t o  t h e  e f f e c t i v e  da te  of t h e  repeal;  and ( 2 )  i f  so, w h e t h e r  s u c h  

i n t e n t i o n  is c o n s t i t u t i o n a l l y  permissible .  The a n s w e r s  t o  b o t h  

of these q u e s t i o n s  a r e  i n  t h e  n e g a t i v e ,  as  b o t h  t h e  t r i a l  j u d g e  

here  and t h e  F o u r t h  D i s t r i c t  found i n  WALKER. 

F i r s t ,  i n  r e p e a l i n g  t h e  S t a t u t e  of Repose in 1986  t h e  F l o r i d a  

L e g i s l a t u r e  d i d  n o t  i n t e n d  t o  r e t r o a c t i v e l y  d e p r i v e  m a n u f a c t u r e r s  

of t h e i r  r i g h t  n o t  t o  be sued  fo r  i n j u r i e s  a l l e g e d  to  have been  

caused by p r o d u c t s  as t o  which  t h e  t w e l v e- y e a r  u l t i m a t e  repose 

p e r i o d  had a l r e a d y  e x p i r e d  p r i o r  t o  t h e  e f f e c t i v e  d a t e  of s u c h  

repeal .  - See,  WALKER, 1 6  FLW a t  D2149; S11.2425, F l a .  S t a t .  
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( 1 9 8 7 ) .  - Cf., MELENDEZ V. DREIS & KRUMP MFG. C0.r 515 SOo2d 

7 3 5 ,  736  ( F l a .  1987)  ( f i n d i n g  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  mani-  

f e s t  any i n t e n t i o n  t h a t  t h e  repeal of  t h e  S t a t u t e  of Repose w a s  

to  be a p p l i e d  r e t r o a c t i v e l y  so as t o  allow r e s u r r e c t i o n  o f  c a u s e s  

of a c t i o n  p r e v i o u s l y  barred u n d e r  t h e  s t a t u t e ) .  S e c o n d l y ,  e v e n  

if t h e  F l o r i d a  L e g i s l a t u r e  i n t e n d e d  to  " r e v i v e "  a m a n u f a c t u r e r ' s  

p o t e n t  i a1 1 i ab i 1 i t y  n o t w i t h s t a n d i n g  the e x p i r a t i o n  of t h e  t w e l v e -  

y e a r  u l t i m a t e  repose per iod p r io r  t o  t h e  repeal  of t h e  s t a t u t e ,  

t h e n  s u c h  an  i n t e n t  would r u n  a f o u l  of c o n s t i t u t i o n a l  

c o n s t r a i n t s .  WALKER, 1 6  FLW a t  D2149. - C f . ,  WALTER DENSON & 

SON v.  NELSONl 88 So.2d 120,  1 2 2  ( F l a .  1 9 5 6 )  ( s t a t i n g  t h e  r u l e  

t o  be t h a t  t h e  L e g i s l a t u r e  has t h e  power t o  i n c r e a s e  a prescr ibed 

per iod of l i m i t a t i o n  " p r o v i d e d  t h e  change  i n  t h e  law is e f f e c t e d  

b e f o r e  t h e  c a u s e  o f  a c t i o n  is e x t i n g u i s h e d  by t h e  f o r c e  of a p r e-  

e x i s t i n g  s t a t u t e . " ) .  

Thus,  based upon t h e  u n d i s p u t e d  f a c t  t h a t  t he  t w e l v e- y e a r  

p e r i o d  e x p i r e d  i n  t h e  i n s t a n t  case a t  a p o i n t  i n  t i m e  when t h e  

S t a t u t e  o f  Repose was s t i l l  i n  force and e f f e c t  and c o n s t i t u -  

t i o n a l ,  i t  n e c e s s a r i l y  f o l l o w s  that Acosta ' s  c a u s e  of a c t i o n  was 

e x t i n g u i s h e d  before i t  e v e r  even arose o r  a c c r u e d  by v i r t u e  o f  

the f o r c e  of t h a t  p r e v i o u s l y  e x i s t i n g  S t a t u t e  of Repose. 

App ly ing  t h e  r u l e  of t h e  NELSON case, t h e  s u b s e q u e n t  repeal of 

t h e  p r e - e x i s t i n g  S t a t u t e  o f  Repose c o u l d  n o t  change  or  " b r e a t h  

l i f e  i n t o "  P l a i n t i f f  I s  e x t i n g u i s h e d  a b i l i t y  t o  s u e  F i r e s t o n e .  

WALKER. - Cf.1 WALKER & LABERGE, INC. V .  HALLICAN, 344 SO.2d 

239 ( F l a .  1 9 7 7 )  ( immuni ty  f rom s u i t  n o t  r e t r o a c t i v e l y  wi thdrawn 

by s u b s e q u e n t  l e g i s l a t i o n ) ;  CBS ,  I N C .  v .  GARROD, 622 F.Supp 532 
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(M.D. F l a .  1985)  a f f ' d ,  803  F.2d 1183 ( 1 1 t h  C i r .  1 9 8 6 )  ( repeal  

of a s t a t u t e  does not d i v e s t  one  of t h e  d e f e n s e  which arose u n d e r  

t h e  f o r m e r  s t a t u t e ) .  The F o u r t h  D i s t r i c t  i n  WALKER correctly 

r e s o l v e d  the l e g a l  i s s u e s  r a i s e d .  The T h i r d  D i s t r i c t  d i d  n o t ,  

and a c c o r d i n g l y ,  i t s  d e c i s i o n  s h o u l d  be q u a s h e d ,  

ARGUMENT 

I. 

THIS COURT SHOULD EXERCISE ITS DISCRETIONARY 
REVIEW JURISDICTION BECAUSE OF THE EXISTENCE 
OF EXPRESS AND DIRECT CONFLICT BETWEEN THE 
DECISIONS OF THE THIRD AND FOURTH DISTRICT 
COURTS OF APPEAL ON THE SAME POINT OF L A W  AND 
BECAUSE THE ISSUE INVOLVED IS CLEARLY ONE OF 
GREAT PUBLIC IMPORTANCE. 

I n  order t o  a v o i d  u n n e c e s s a r y  d u p l i c a t i o n ,  F i r e s t o n e  w i l l  

s i m p l y  j o i n  i n  and adopt a s  i t s  own t h e  a r g u m e n t  p r e s e n t e d  o n  

t h i s  p o i n t  a t  pages 6-7 of t h e  i n i t i a l  b r i e f  f i l e d  by P e t i t i o n e r  

Kelsey-Hayes.  

11. 

THIS COURT SHOULD QUASH THE DECISION OF THE 
THIRD DISTRICT WHICH IMPROPERLY REVERSED ENTRY 
OF SUMMARY FINAL JUDGMENT IN FAVOR OF 
FIRESTONE: ( A )  SINCE TEE TWELVE-YEAR PERIOD 
FOR FILING SUIT WITH RESPECT TO THE PRODUCTS 
IN QUESTION HAD EXPIRED AT A POINT IN TIME 
WHEN THE STATUTE OF REPOSE WAS IN FORCE AND 
EFFECT AND CONSTITUTIONAL; (B) SINCE ON 
THAT DATE THE STATUTE OF REPOSE OPERATED SO AS 
TO PRECLUDE ANY CAUSE OF ACTION FROM 
THEREAFTER ARISING AS A RESULT OF INJURIES 
SUSTAINED DURING USE OF THE PRODUCTS; AND (C) 
SINCE THE LEGISLATURE DID NOT INTEND TO 
DEPRIVE FIRESTONE OF THAT RIGHT OF REPOSE, NOR 
COULD IT CONSTITUTIONALLY DO SO@ WEiEN IT 
SUBSEQUENTLY REPEALED THE STATUTE OF REPOSE IN 
1986. 

Over t h e  l a s t  s e v e r a l  d e c a d e s ,  t h e  tort liability of  p r o d u c t  

m a n u f a c t u r e r s  and of  p r o f e s s i o n a l s ,  s u c h  as a r c h i t e c t s ,  eng i -  

- 11 - 

. . .. . .. . . 



neers, builders, and h e a l t h  care p rov ide r s ,  has  i n c r e a s e d  drama- 

t i c a l l y .  T h i s  i n c r e a s e d  l i a b i l i t y  has r e s u l t e d  from a 

c o m b i n a t i o n  of several f ac to r s ,  i n c l u d i n g  t h e  p r o g r e s s i v e  e v o l u-  

tion of t o r t  theor ies  and t h e  c o n c o m i t a n t  e r o s i o n  of numerous 

p r e v i o u s l y- r e c o g n i z e d  common law p r o t e c t i o n s .  The r a p i d  and 

e x p a n s i v e  deve lopment  of n e g l i g e n c e  and s t r i c t  p r o d u c t s  l i a b i l i t y  

theories i s  one of t h e  p r i m a r y  causes of t h e  i n c r e a s e d  potential 

l i a b i l i t y  of m a n u f a c t u r e r s  and se l l e r s  of p r o d u c t s .  

In r e s p o n s e  to  t h i s  b roadened  tort l i a b i l i t y ,  m a n u f a c t u r e r s ,  

as w e l l  a s  medical and c o n s t r u c t i o n  p r o f e s s i o n a l s ,  a rgued  t h a t  

there e x i s t e d  a s i g n i f i c a n t  d i r e c t  impact upon them. That d i r e c t  

economic impac t  was u n d e n i a b l y  r e f l e c t e d  i n  t h e i r  i n s u r a n c e  

ra tes ,  t h e  increased cost  of which was u l t i m a t e l y  p a s s e d  on to  

t h e  consumer i n  t h e  p r i c e  of t h e  goods  and t h e  s e r v i c e s  p r o v i d e d .  

Due to  t h i s  substantial economic impact and t h e  i n a d e q u a t e  pre- 

d i c t a b i l i t y  of t h e  l e n g t h  of e x p o s u r e  t o  claims, s u c h  p ro-  

f e s s i o n a l s  began to  s e e k  r e l i e f  i n  t h e  s t a t e  l e g i s l a t u r e s  across 

t h i s  c o u n t r y ,  a r g u i n g  t h a t  t h e y  needed p r o t e c t i o n  t o  a l l e v i a t e  

t h e  i n s u r a n c e  problems and t o  s t a b i l i z e  t h e  cos t s  of goods and 

s e r v i c e s .  - See,  q e n e r a l l y ,  Comment, "Due Process C h a l l e n g e s  t o  

S t a t u t e s  of Repose", 40 SOUTHWESTERN L. REV. 997 ( 1 9 8 6 )  

( c o n t a i n i n g  a d i s c u s s i o n  of t h e  l e g a l  and economic forces l e a d i n g  

to  l e g i s l a t i v e  p a s s a g e  of s t a t u t e s  of r e p o s e ) .  

T o  stem the t i d e  of i n c r e a s e d  tort e x p o s u r e  o v e r  l o n g e r  

p e r i o d s  of t i m e ,  m a n u f a c t u r e r s  and o t h e r  p r o f e s s i o n a l s  began  

l o b b y i n g  t h e i r  s t a t e  l e g i s l a t u r e s  r e q u e s t i n g  t h a t  t h e y  supp lemen t  

t h e  s t a n d a r d  s t a t u t e s  of l i m i t a t i o n s  w i t h  statutes of u l t i m a t e  
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repose. - See,  g e n e r a l l y ,  " S t a t u s  and T r e n d s  i n  S t a t e  P r o d u c t  

L i a b i l i t y  Law: S t a t u t e s  of L i m i t a t i o n  and Repose", 14  JOURNAL OF 

LEGISLATION 2 3 3  ( 1 9 8 7 ) .  I n  F l o r i d a ,  t h e  r e s u l t s  of t h a t  e f f o r t  

were s u b s t a n t i a l  r e v i s i o n s  i n  t h e  s t a t u t e s  of l i m i t a t i o n s  per-  

t a i n i n g  t o  a c t i o n s  based upon medical malpract ice,  to  a c t i o n s  

a g a i n s t  p r o f e s s i o n a l  e n g i n e e r s  and a r c h i t e c t s ,  and to  a c t i o n s  

based upon p r o d u c t s  l i a b i l i t y  t h e o r i e s .  - S e e ,  C h ,  74- 382,  57,  

L a w s  of F lo r ida ;  Ch. 75-9, S7, L a w s  o f  F l o r i d a .  

The F l o r i d a  L e g i s l a t u r e ' s  r e s p o n s e  t o  t h e  p r o b l e m s  t h e n  b e i n g  

faced by m a n u f a c t u r e r s  and by c e r t a i n  o t h e r  p r o f e s s i o n a l s  took 

t w o  forms. With respect  to  t h e  e n g i n e e r s  and a r c h i t e c t s  and t h e  

medical p r o f e s s i o n a l s ,  t h e  L e g i s l a t u r e  supp l emen ted  t h e  s t a n d a r d  

s t a t u t e s  of l i m i t a t i o n s ,  by i n c l u d i n g  t h e r e i n  s t a t u t e s  o f  ulti- 

mate repose, - See, Ch. 74-382, 57, L a w s  of F lor ida  ( a d d i n g  a 

t w e l v e- y e a r  s t a t u t e  of u l t i m a t e  repose with respect  to  a c t i o n s  

founded  upon t h e  d e s i g n ,  p l a n n i n g  or c o n s t r u c t i o n  of improvements  

t o  r ea l  p r o p e r t y  [amending § 9 5 , 1 1 ( 3 ) ( c ) ]  and a s e v e n- y e a r  s t a-  

t u t e  of u l t i m a t e  repose w i t h  respect t o  a c t i o n s  founded  upon  

m e d i c a l  m a l p r a c t i c e  [amending § 9 5 . 1 1 ( 4 )  ( b )  J ) ,  S e c o n d l y ,  w i t h  

respect t o  m a n u f a c t u r e r s  and se l lers  of products, t h e  L e g i s l a t u r e  

r e t a i n e d  t h e  s t a n d a r d  f o u r - y e a r  s t a t u t e  of l i m i t a t i o n s ,  b u t  

passed a separa te  s t a t u t e  of repose, which  was u l t i m a t e l y  

c o d i f i e d  i n  a d i f f e r e n t  s e c t i o n  of t h e  F lo r ida  S t a t u t e s .  - S e e ,  

Ch. 74- 382,  53, L a w s  of F lo r ida  ( a d d i n g  a t w e l v e- y e a r  s t a t u t e  

of u l t i m a t e  repose w i t h  respect  t o  a c t i o n s  founded  upon p r o d u c t s  

l i a b i l i t y  [codi f ied  a t  § 3 5 . 0 3 1 ( 2 ) ]  1, F o r  p u r p o s e s  of l e g a l  and 

c o n s t i t u t i o n a l  a n a l y s i s ,  however ,  t h e  F l o r i d a  c o u r t s  have t r ea ted  
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t h e s e  t w o  r e s p o n s e s  i n  t h e  same f a s h i o n . 7  

As n o t e d ,  t h e r e  was i n  1 9 7 5  a s u b s t a n t i a l  r e v i s i o n  of 

C h a p t e r  95 ,  F l o r i d a  S t a t u t e s ,  by t h e  F l o r i d a  L e g i s l a t u r e .  - See, 

Ch. 74-382, L a w s  of F l o r i d a .  The c h a n g e s  became e f f e c t i v e  

January 1, 1975.  Ch. 74-382 S36, L a w s  of Florida. I n c l u d e d  

w i t h i n  t h a t  s u b s t a n t i a l  r e v i s  i o n  was a t w e l v e- y e a r  p r o d u c t s  

l i a b i l i t y  s t a t u t e  of repose. I n  p e r t i n e n t  part, t h a t  p r o d u c t s  

l i a b i l i t y  s t a t u t e  o f  r e p o s e  p r o v i d e d  t h a t :  

( 2 )  a c t i o n s  f o r  p r o d u c t s  l i a b i l i t y  ... mus t  
b e  begun w i t h i n  t h e  p e r i o d  p r e s c r i b e d  i n  t h i s  
C h a p t e r ,  w i t h  t h e  p e r i o d  r u n n i n g  from t h e  t i m e  
t h e  f a c t s  g i v i n g  rise t o  t h e  c a u s e  of a c t i o n  
were d i s c o v e r e d  or  s h o u l d  have  been d i s c o v e r e d  
w i t h  t h e  exercise of d u e  d i l i g e n c e ,  i n s t e a d  o f  
r u n n i n g  f rom any date p r e s c r i b e d  e l s e w h e r e  i n  
s u b s e c t i o n  9 5 . 1 1 ( 3 )  b u t  i n  any  e v e n t  w i t h i n  
t w e l v e  y e a r s  a f t e r  t h e  d a t e  of d e l i v e r y  of t h e  
c o m p l e t e d  p r o d u c t  to  i ts  o r i g i n a l  p u r c h a s e r  ... regardless of t h e  d a t e  t h e  d e f e c t  i n  t h e  
p r o d u c t  ... w a s  or  s h o u l d  have been  d i s c o -  
v e  r e d  * 

5 9 5 . 0 3 1 ( 2 ) ,  F l a .  S t a t .  (1975) [Ch. 74-382 5 3  L a w s  of F l o r i d a ] .  

I n  contrast t o  a s t a t u t e  of l i m i t a t i o n s ,  ''a s t a t u t e  of repose 

[ s u c h  as  S 9 5 . 0 3 1 ( 2 ) ]  p r e c l u d e s  a r i g h t  of a c t i o n  a f t e r  a spe- 

c i f i e d  t i m e  which  is measu red  from t h e  i n c i d e n t  of malprac t ice ,  

s a l e  of a p r o d u c t ,  o r  c o m p l e t i o n  of improvements ,  r a t h e r  t h a n  

e s t a b l i s h i n g  a t i m e  p e r i o d  w i t h i n  which  t h e  a c t i o n  m u s t  be 

b r o u g h t  measu red  f rom t h e  p o i n t  i n  t i m e  when t h e  c a u s e  of a c t i o n  

a c c r u e d . "  UNIVERSITY OF MIAMI v. BOGORFF, 16 FLW 5149 ,  150 

(Fla. 1 9 9 1 ) .  I n  r e a c h i n g  i t s  d e c i s i o n  i n  WALKER, t h e  F o u r t h  

D i s t r i c t  q u o t e d  w i t h  a p p r o v a l  from LAMB V .  VOLKSWAGENWERK 

'see, e.g., AMERICAN LIBERTY INSURANCE co. V. WEST AND 

§ 9 5 . 1 1 ( 3 ) ( c ) ,  Fla. S t a t .  ( 1 9 8 0 )  , t h e  t w e l v e- y e a r  s t a t u t e  of 
CONFRS, 4 9 1  So.2d 573 (Fla. 2d DCA 1 9 8 6 )  ( u p h o l d i n g  

u l t i m a t e  repose w i t h  respect to  a c t i o n s  founded  upon t h e  d e s i g n ,  
p l a n n i n g  or c o n s t r u c t i o n  of improvements  to  rea l  p r o p e r t y ,  o v e r  
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AKTIENGESELLSCHAFT, 631 F.Supp. 1144  ( S . D .  F l a .  19861 ,  w h e r e i n  

F e d e r a l  D i s t r i c t  C o u r t  Judge S t a n l e y  Marcus  c o r r e c t l y  e x p l a i n e d  

t h e  e f f e c t  of  a s t a t u t e  of repose: 

S imp ly  s t a t e d ,  a s t a t u t e  o f  repose is 
t r i g q e r e d  once t h e  p r o d u c t  is d e l i v e r e d  t o  i t s  
f i r s t  p u r c h a s e r .  If an injury results from 
the product after the authorized period has 
elapsed, the v i c t i m  is without recourse to the  
manufacturer of the product. A s t a t u t e  of 
repose ' I .  . . does n o t  ba r  a c a u s e  of a c t i o n ;  
i t s  e f f e c t ,  r a t h e r ,  is t o  p r e v e n t  wha t  m i g h t  
o t h e r w i s e  be a c a u s e  of a c t i o n ,  from ever 
a r i s i n g . "  Thus ,  u n d e r  t h e  F l o r i d a  s t a t u t e  of 
repose, an i n j u r y  c a u s e d  by a p r o d u c t  which  
h a s  r e a c h e d  i t s  o r i g i n a l  p u r c h a s e r  more t h a n  
twelve vears Prior forms no ba s i s  f o r  reco- ~~~~ . - - _  - 
v e r y  b e c a u s e  t h e  s t a t u t e  p r e v e n t s  t h e  a c c r u a l  
of a r i a h t  of a c t i o n .  "The i n j u r e d  p a r t y  
l i t e r a l l ;  h a s  no  c a u s e  of ac t i on .#  T h e - h a r k  
that h a s - b e e n  done  is damnurn abseque i n j u r i a  - 
a wrona f o r  which t h e  law affords n o  r e d r e s s . "  
The ofkect of the statute of repose may be to 
bar the cause of action before it has accrued. 

LAMB, 631  F.Supp. a t  1147  ( c i t a t i o n s  o m i t t e d ) .  Acco rd ,  MELENDEZ 

V. D R E I S  & KRUMP MFC. C O . ,  515 So.2d 735, 736 ( F l a .  1 9 8 7 )  ("a 

s t a t u t e  of repose c u t s  off a r i g h t  of a c t i o n  within a s p e c i f i e d  

t i m e  l i m i t  a f t e r  t h e  d e l i v e r y  of a p r o d u c t  . . ., regardless  of 

when t h e  c a u s e  of a c t i o n  a c t u a l l y  a c c r u e s . " ) ;  HAMPTON V .  A .  DUDA 

( O r f i n g e r  J. , s p e c i a l l y  c o n c u r r i n g ) .  I_ C f . ,  BAULD V. J. A. J O N E S  

CONST. CO./  357 So.2d 401, 4 0 2  ( F l a .  1 9 7 8 )  ( w h e r e ,  i n  d i s c u s s i n g  

c o n s t i t u t i o n a l  c h a l l e n g e ) ;  CARR V .  BROWARD COUNTY, 5 4 1  So.2d 92  
( F l a .  1 9 8 9 )  ( u p h o l d i n g  §95.11(4)(b), F l a .  S t a t .  ( 1 9 7 5 )  , t h e  
s e v e n- y e a r  s t a t u t e  of u l t i m a t e  repose w i t h  respect to  a c t i o n s  
founded  upon medical malpract ice,  over  c o n s t i t u t i o n a l  c h a l l e n g e ) ;  
PULLUM v.  C I N C I N N A T I ,  INC./ 476 So.2d 657 ( F l a .  19851, appeal 
d i s m . ,  4 7 5  U.S .  1 1 1 4  ( 1 9 8 6 )  ( u p h o l d i n g  §95.031(2), F l a .  S t a t .  
( 1 9 7 5 )  I t h e  t w e l v e- y e a r  s t a t u t e  of u l t i m a t e  repose f o r  a c t i o n s  
founded  upon p r o d u c t s  l i a b i l i t y ,  over c o n s t i t u t i o n a l  c h a l l e n g e ) .  
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t h e  t w e l v e- y e a r  s t a t u t e  of repose a p p l i c a b l e  t o  a c t i o n s  founded  

on  t h e  d e s i g n ,  p l a n n i n g ,  o r  c o n s t r u c t i o n  o f  a n  improvement t o  

rea l  p r o p e r t y ,  i t  w a s  n o t e d  t h a t  s u c h  s t a t u t e s  of repose " c u t  o f f  

t h e  r i g h t  of a c t i o n  a f t e r  a s p e c i f i e d  t i m e  measured  f rom t h e  

d e l i v e r y  of a p r o d u c t  or t h e  c o m p l e t i o n  of w o r k"  and t h a t  "[tlhey 

do so r e g a r d l e s s  of t h e  t i m e  o f  t h e  a c c r u a l  of t h e  c a u s e  of 

a c t i o n  o r  of not ice  of t h e  i n v a s i o n  of a l e g a l  r i g h t . " ) .  

I n  1985  t h e  F l o r i d a  Supreme C o u r t  c o n s i d e r e d  t h e  v a l i d i t y  of 

t h e  t w e l v e- y e a r  p r o d u c t s  l i a b i l i t y  s t a t u t e  of u l t i m a t e  repose i n  

PULLUM V .  CINCINNATI, I N C . ,  476 So.2d 657 (Fla. 19851,  appeal 

d i sm . ,  4 7 5  U.S. 1 1 1 4 ,  106  S.Ct. 1626,  90 L.Ed.2d 174 (1986).8 

I n  PULLUM, t h e  Supreme C o u r t  r e c o g n i z e d  t h a t  s t a t u t e s  o f  r e p o s e  

are  a v a l i d  l e g i s l a t i v e  means t o  res t r ic t  or l i m i t  c a u s e s  of 

a c t i o n  i n  order to  protect  o r  f u r t h e r  c e r t a i n  o v e r r i d i n g  p u b l i c  

i n t e r e s t s .  I n  c o n s i d e r i n g  t h e  t w e l v e- y e a r  p r o d u c t s  l i a b i l i t y  

s t a t u t e  o f  repose which was o r i g i n a l l y  e n a c t e d  by t h e  F l o r i d a  

L e g i s l a t u r e  i n  1 9 7 4  and became e f f e c t i v e  i n  1975 ,  t h e  PULLUM 

c o u r t  h e l d  t h a t  s u c h  s - a t u t e  v i o l a t e d  n e i t h e r  t h e  access to  

c o u r t s  p r o v i s i o n  of A r t i c l e  I ,  S e c t i o n  2 1 ,  of t h e  F lo r ida  

C o n s t i t u t i o n ,  n o r  t h e  p r i n c i p l e s  e n u n c i a t e d  i n  KLUGER v .  WHITE, 

281 So.2d 1 ( F l a .  1 9 7 3 ) ,  n o t i n g  t h a t :  

- The L e g i s l a t u r e ,  i n  e n a c t i n g  t h i s  s t a t u t e  
easnnablv decided t h a t  s e r a e t u a l  of repose, r - _  - . L L  

l i a b i l i t y  p laces  a n  undue bu rden  on  manufac-  
t u r e r s ,  and i t  d e c i d e d  t h a t  t w e l v e  years f rom 

81n PULLUM , t h e  Supreme C o u r t  e x p r e s s l y  r e c e d e d  from its 
pr io r  h o l d i n g  i n  BATTILLA V .  A L L I S  CHALMERS MFG. CO.,  392 So.2d 
874 ( F l a .  1 9 8 0 )  , which had h e l d  t h a t  t h e  S t a t u t e  o f  Repose 
v i o l a t e d  t h e  access t o  c o u r t s  p r o v i s i o n  of t h e  F lo r ida  
C o n s t i t u t i o n  when a p p l i e d  i n  such  a f a s h i o n  as t o  b a r  a p r o d u c t s  
l i a b i l i t y  c a u s e  of a c t i o n  b e f o r e  i t  had e v e n  a c c r u e d .  
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the date of s a l e  is a r e a s o n a b l e  time f o r  
e x p o s u r e  to  l i a b i l i t y  for m a n u f a c t u r i n g  of a 
p r o d u c t .  

476 So.2d a t  659. -- See a l s o ,  BATTILLA v. ALLIS-CHALMERS MFG. 

CO., 392 So.2d 874 ,  874-75 ( F l a .  1980)  (McDonald, J. 

d i s s e n t i n g ) .  

I t  is t h u s  c l e a r  t h a t  a s t a t u t e  of repose terminates t h e  

r i g h t  t o  b r i n g  an  a c t i o n  a f t e r  t h e  lapse of a s p e c i f i e d  period of 

t i m e  from t h e  " t r i g g e r i n g  e v e n t " ;  i n  t h i s  case,  t w e l v e  y e a r s  f r o m  

t h e  d a t e  of d e l i v e r y  of t h e  comple t ed  p r o d u c t s  t o  t h e  i n i t i a l  

p u r c h a s e r .  The r i g h t  to  b r i n g  any  a c t i o n  is f o r e c l o s e d  when t h e  

e v e n t  g i v i n g  r i se  t o  a poss ib l e  claim fo r  damages d o e s  n o t  

t r a n s p i r e  w i t h i n  t h i s  t i m e  i n t e r v a l .  - See,  WALKER, 1 6  FLW a t  

D2 14 9-5 0. 

I n  t h e  i n s t a n t  case,  t h e  p a r t i e s  stipulated t h a t :  (1)  t h e  

l a t e s t  da t e  of d e l i v e r y  to  t h e  i n i t i a l  p u r c h a s e r  of t h e  p r o d u c t s  

a t  issue ( t h e  " t r i g g e r i n g  e v e n t " )  was December 31, 1966;  ( 2 )  t h e  

twe lve- yea r  maximum p e r i o d  of e x p o s u r e  t o  l i a b i l i t y  p r o v i d e d  f o r  

in t h e  S t a t u t e  of Repose elapsed w i t h  respect to  t h e  subject pro-  

d u c t s  on December 31,  1 9 7 8 ;  and ( 3 )  t h e  i n c i d e n t  which gave  r i se  

t o  t h e  s u b j e c t  l i t i g a t i o n  d i d  n o t  occur u n t i l  August  1 8 ,  1987 ,  

some twenty- one y e a r s  a f t e r  t h e  s u b j e c t  p r o d u c t s  were d e l i v e r e d  

to  t h e  i n i t i a l  p u r c h a s e r ,  and some s e v e n  and one- hal f  y e a r s  

a f t e r  t h e  t w e l v e- y e a r  s t a t u t o r y  repose p e r i o d  had e x p i r e d .  

The t r i a l  court  below p r o p e r l y  h e l d  t h a t  on t h e  basis of t h i s  

u n d i s p u t e d  c h r o n o l o g y ,  t h e  t w e l v e- y e a r  p e r i o d  f o r  t h e  b r i n g i n g  of 

c a u s e s  of ac t ion  based on t h e  s u b j e c t  p r o d u c t s  had e x p i r e d  a t  a 

p o i n t  i n  t i m e  when t h e  p r o d u c t s  l i a b i l i t y  s t a t u t e  of r e p o s e  was 
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s t i l l  i n  f o r c e  and e f f ec t  and c o n s t i t u t i o n a l .  - See ,  WALKER. 

- C f . ,  PULLUM ( u p h o l d i n g  S t a t u t e  of Repose o v e r  c o n s t i t u t i o n a l  

a t t a c k ) ;  SHAW V .  GENERAL MOTORS CORP.r 503 So.2d 362, 363 ( F l a .  

3d DCA 1987), a p p v ' d  518 So.2d 900 ( F l a .  1988)  ( h o l d i n g  t h a t  a s  

a r e s u l t  of t h e  PULLUM d e c i s i o n ,  t h e  S t a t u t e  o f  Repose w a s  v a l i -  

dated as of i t s  e f f e c t i v e  d a t e ) .  

The c o m p l i c a t i n g  fac tor  and u n i q u e  c i r c u m s t a n c e  presented by 

t h e  i n s t a n t  appeal r e l a t e s  t o  t h e  f a c t  t h a t  t h e  a c c i d e n t  which 

gave r i se  to  Acosta 's  products  l i a b i l i t y  s u i t  a g a i n s t  F i r e s t o n e  

and Kelsey-Hayes o c c u r r e d  j u s t  over a y e a r  a f t e r  t h e  F lo r ida  

L e g i s l a t u r e  repealed t h e  S t a t u t e  of Repose. - S e e ,  C h a p t e r  

86-272, S s 2 ,  3!  Laws of F l o r i d a .  I f  t h e  i n c i d e n t  which gave  

rise to  t h e  s u b j e c t  l i t i g a t i o n  o c c u r r e d  be tween  December 3 1 ,  1978 

(when t h e  t w e l v e- y e a r  u l t i m a t e  p e r i o d  of repose e x p i r e d  w i t h  

respect t o  t h e  s u b j e c t  p r o d u c t s )  and J u l y  1, 1986  ( t h e  da t e  when 

t h e  S t a t u t e  of Repose was repealed) ,  t h e n  Acosta u n q u e s t i o n a b l y  

would have  had no  c a u s e  of  a c t i o n  b e c a u s e  t h e  effect of the 

S t a t u t e  of Repose would have been to prevent  what  m i g h t  o t h e r w i s e  

be a cause of action f rom e v e r  a r i s i n g  or a c c r u i n g  i n  t h e  f i r s t  

i n s t a n c e .  MELENDEZ V .  D R E I S  & KRUMP MFG. CO.! 515 So .2d  735,  

736  (Fla. 1 9 8 7 ) ;  SHAW v. GENERAL MOTORS CORP.,  518 S o . 2 d  900 

(Fla. 1 9 8 8 ) .  Cf.! UNIVERSITY OF MIAMI v.  BOGORFF, 1 6  FLW 

5149, 150-51 ( F l a .  1 9 9 1 )  ( i n v o l v i n g  s e v e n- y e a r  u l t i m a t e  s t a t u t e  

of repose g o v e r n i n g  a c t i o n s  f o r  medical malprac t ice) .  

T h e  c r i t i c a l  i n q u i r y  h e r e  t h u s  r e d u c e s  i t s e l f  t o  two 

q u e s t i o n s :  (1) w h e t h e r  t h e  F lor ida  L e g i s l a t u r e ' s  r e p e a l i n g  of 

t h e  p r o d u c t s  l i a b i l i t y  s t a t u t e  of repose i n  1 9 8 6  w a s  i n t e n d e d  by 



t h a t  body to  r e t r o a c t i v e l y  d e p r i v e  m a n u f a c t u r e r s  s u c h  a s  

F k r e s t o n e  of t h e i r  e x p e c t a t i o n  and r i g h t  n o t  t o  be sued  f o r  

i n j u r i e s  a l leged to  have  b e e n  c a u s e d  by p r o d u c t s  a s  t o  which t h e  

t w e l v e- y e a r  u l t i m a t e  repose p e r i o d  had already e x p i r e d  a t  a p o i n t  

i n  t i m e  p r io r  to  t h e  e f f e c t i v e  d a t e  of t h e  repeal ;  and ( 2 )  i f  so, 

w h e t h e r  s u c h  i n t e n t i o n  is c o n s t i t u t i o n a l l y  permiss ib le .  We 

r e s p e c t f u l l y  s u b m i t  t h a t  t h e  a n s w e r s  to  b o t h  of these q u e s t i o n s  

a r e  i n  t h e  n e g a t i v e ,  a s  t h e  F o u r t h  D i s t r i c t  p r o p e r l y  c o n c l u d e d  i n  

WALKER. 

F i r s t ,  i n  r e p e a l i n g  the S t a t u t e  of Repose i n  1986  t h e  F lo r ida  

L e g i s l a t u r e  d i d  n o t  i n t e n d  to  r e t r o a c t i v e l y  d e p r i v e  m a n u f a c t u r e r s  

of t h e i r  r i g h t  not t o  be sued  f o r  i n j u r i e s  a l l e g e d  to  have b e e n  

caused by p r o d u c t s  a s  t o  which t h e  t w e l v e- y e a r  u l t i m a t e  repose 

period had a l r e a d y  e x p i r e d  prior to  t h e  e f f e c t i v e  da t e  of  s u c h  

repeal .  The c l ea re s t  e x p r e s s i o n  of t h e  L e g i s l a t u r e ' s  i n t e n t  i n  

t h i s  r e g a r d  is found i n  S e c t i o n  1 1 . 2 4 2 5 ,  F l o r i d a  S t a t u t e s  

(19871,  which p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t :  " [ t l h e  repeal of 

a n y  s t a t u t e  by t h e  a d o p t i o n  and e n a c t m e n t  of F lo r ida  S t a t u t e s  

1 9 8 7  ... s h a l l  n o t  a f f e c t  any  r i g h t  a c c r u e d  before s u c h  repeal 

II .... 
S e c o n d l y ,  e v e n  i f  t h e  F lo r ida  L e g i s l a t u r e  i n t e n d e d  t o  

" r e v i v e "  a m a n u f a c t u r e r ' s  p o t e n t i a l  l i a b i l i t y  n o t w i t h s t a n d i n g  t h e  

e x p i r a t i o n  of t h e  t w e l v e- y e a r  u l t i m a t e  repose p e r i o d  a t  a p o i n t  

i n  t i m e  p r io r  to  t h e  repeal of t h e  s t a t u t e ,  t h e n  s u c h  a n  i n t e n t  

would r u n  afoul of c o n s t i t u t i o n a l  c o n s t r a i n t s .  I n  t h i s  r e g a r d ,  

s e v e r a l  F lor ida  d e c i s i o n s  d e a l i n g  w i t h  s i m i l a r  c i r c u m s t a n c e s ,  

a l b e i t  i n v o l v i n g  s t a t u t e s  of l i m i t a t i o n s  and n o t  s t a t u t e s  of 
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repose, a re  i n s t r u c t i v e .  For example ,  i n  WALTER DENSON ,s SON v. 

NELSON, 88 So.2d 1 2 0  ( F l a .  1956), t h e  c o u r t  was c o n f r o n t e d  w i t h  

a s i t u a t i o n  where a n  amendment to  a s t a t u t e  of l i m i t a t i o n s  

l e n g t h e n e d  t h e  per iod allowed u n d e r  a p r io r  s t a t u t e  for  t h e  

b r i n g i n g  of s u i t .  The Supreme C o u r t  s t a t e d  t h e  r u l e  a p p l i c a b l e  

i n  such  c i r c u m s t a n c e s  as  f o l l o w s :  

Here, a g a i n ,  it appears t o  u s  t h a t  t h e  
b e t t e r - r e a s o n e d  r u l e  is t h a t  i f  t h e  pe r iod  
allowed by an e x i s t i n g  s t a t u t e  h a s  n o t  r u n  
when t h e  amending s t a t u t e  t akes  e f f ec t ,  t h e n  
i f  t h e  amending s t a t u t e  l e n g t h e n s  t h e  p e r i o d  
allowed, i t  w i l l  be a p p l i c a b l e  to  a p e n d i n g  
case. * * * 

The T.eaislature has t h e  ~ o w e r  t o  i n c r e a s e  a - _ _ _ _  
prescr ibed p e r i o d  of l i m i t a t i o n  and t o  make  i t  
a p p l i c a b l e  to  e x i s t i n g  c a u s e s  of a c t i o n  pro- _ -  vided the chanae in the law is effective _ _ _  - 

II 

before the cause of action is extinquished by 
the force of a pre-existing statute.  

NELSON, 88 So.2d at 122. -- See also, MAZDA MOTORS OF AMERICA v. S. 

C .  HENDERSON & S O N S ,  364 So.2d 107, 108 (Fla. 1st DCA 1978)  ( "a  

p e r s o n  has no v e s t e d  r i g h t  i n  t h e  r u n n i n g  of a s t a t u t e  of l i m i t a -  

t i o n s  u n l e s s  it has  c o m p l e t e l y  r u n  and barred h i s  a c t i o n , " ) ;  

CBS, I N C .  v .  GARROD, 6 2 2  F.Supp. 532 (M.D. Fla. 1 9 8 5 ) ,  a f f ' d ,  

803  F.2d 1183 ( 1 1 t h  C i r .  1986) (repeal of a s t a t u t e  does n o t  

d i v e s t  one of t h e  d e f e n s e  which arose u n d e r  t h e  former s t a t u t e ) ,  

Based upon t h e  u n d i s p u t e d  f a c t  t h a t  t h e  t w e l v e- y e a r  p e r i o d  

e x p i r e d  in t h e  i n s t a n t  case a t  a p o i n t  i n  t i m e  when t h e  S t a t u t e  

of Repose was s t i l l  i n  force and e f f e c t  and c o n s t i t u t i o n a l ,  i t  

n e c e s s a r i l y  follows t h a t  Acosta's c a u s e  of a c t i o n  was 

e x t i n g u i s h e d  before i t  e v e r  e v e n  arose or a c c r u e d  by v i r t u e  of 

t h e  force of t h e  p r e v i o u s l y - e x i s t i n g  S t a t u t e  of Repose. App ly ing  
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t h e  r u l e  of t h e  NELSON case,  t h e  s u b s e q u e n t  repea l  o f  t h e  pre- 

e x i s t i n g  S t a t u t e  of Repose c o u l d  n o t  change  or  " b r e a t h e  l i f e  

i n t o "  Acosta's a l r e a d y  e x t i n g u i s h e d  a b i l i t y  to  s u e  F i r e s t o n e  and 

Relsey- Hayes.  The F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  WALKER is 

correct  o n  t h i s  p o i n t .  C f . ,  WALKER & LABERGE, INC. V. HALLIGAN, 

3 4 4  So.2d 2 3 9  (Fla, 1 9 7 7 )  ( immuni ty  from s u i t  n o t  r e t r o a c t i v e l y  

wi thdrawn by s u b s e q u e n t  l e g i s l a t i o n )  . 
- 

I n  r e a c h i n g  t h e  oppos i te  c o n c l u s i o n ,  t h e  T h i r d  D i s t r i c t  

a g r e e d  w i t h  Judge  Ryskamp's f i n d i n g  i n  t h e  DAPJIELL d e c i s i o n  "that 

t h e  F lo r ida  L e g i s l a t u r e  c o u l d  n o t  have  i n t e n d e d  t o  exempt  pro- 

d u c t s  l i a b i l i t y  a c t i o n s  from t h e  1986  amendment f o r  an i n d e f i n i t e  

p e r i o d  of t i m e  ....'I Both Judge  Ryskamp and t h e  T h i r d  D i s t r i c t ' s  

b e l i e f  i n  this regard is unfounded ,  s i n c e  t h e  o n l y  p r o d u c t s  

l i a b i l i t y  a c t i o n s  which a re  u n a f f e c t e d  by t h e  1986  amendment a r e  

t h o s e  a c t i o n s  a r i s i n g  o u t  of p r o d u c t s  d e l i v e r e d  t o  t h e  i n i t i a l  

purchaser  p r i o r  t o  1974,  i.e. - those products as t o  which the 

12- yea r  per iod e x p i r e d  prior t o  repeal  of t h e  s t a t u t e  i n  1986. 

C l e a r l y ,  this does n o t  e q u a t e  to  a n  " i n d e f i n i t e  period of t i m e . "  

S e c o n d l y ,  t h e  T h i r d  D i s t r i c t  p o i n t e d  o u t  t h a t  t h e  s t a t u t e  of 

repose d i d  n o t  e x i s t  when t h e  a l l e g e d l y  d e f e c t i v e  t i r e  was d e l i -  

v e r e d  to  t h e  original p u r c h a s e r ,  T h i s  c i r c u m s t a n c e  would appear 

to  be of no l ega l  s i g n i f i c a n c e ,  s i n c e  t h i s  C o u r t  h a s  n o t  h e s i -  

tated to apply t h e  s t a t u t e  of repose to cases i n v o l v i n g  p roduc ts  

which were d e l i v e r e d  t o  t h e i r  original p u r c h a s e r  p r i o r  to  t h e  

See, e . g . ,  MELENDEZ v. 1 9 7 5  e f f e c t i v e  d a t e  of t h e  s t a t u t e .  

DREIS & KRUMP MFG. CO. ,  515 So.2d 735 (Fla. 1 9 8 7 )  (press b r e a k  

machine  so ld  and d e l i v e r e d  t o  o r i g i n a l  p u r c h a s e s  i n  1 9 6 3 ) .  

- 
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I n  f i n d i n g  t h a t  F i r e s t o n e  had  no  v a l i d  e x p e c t a t i o n  i n  a r i g h t  

of r e p o s e  a f t e r  t h e  t w e l v e- y e a r  p e r i o d  had e x p i r e d  as  t o  i t s  pro- 

d u c t  a t  a p o i n t  i n  t i m e  when t h e  s t a t u t e  o f  repose was s t i l l  i n  

force and e f f e c t ,  t h e  T h i r d  D i s t r i c t  f e l t  i t  s i g n i f i c a n t  t h a t  t h e  

h i s t o r y  of t h e  s t a t u t e  w a s  " v o l a t i l e .  However, n o t w i t h s t a n d i n g  

t h e  s t a t u t e ' s  "volatile h i s t o r y " ,  t h i s  C o u r t  n e v e r t h e l e s s  applied 

t h e  s t a t u t e  so as t o  bar  claims by p a r t i e s  i n j u r e d  by a p r o d u c t  

which  had b e e n  d e l i v e r e d  to  i t s  i n i t i a l  p u r c h a s e r  more t h a n  

t w e l v e  y e a r s  p r e v i o u s l y .  - S e e ,  BRACKENRIDGE v. AMETEK, I N C . ,  517 

So.2d 667 ( F l a .  1988); CLAUSELL v. HOBART CORP., 515 So.2d 1275  

( F l a .  1 9 8 7 ) ;  

A d d i t i o n a l l y ,  t h e  T h i r d  D i s t r i c t  f e l t  t h a t  i t s  c o n c l u s i o n  was 

manda ted  by " t h e  p l a i n  l a n g u a g e  o f  t h e  1986  amendment." The 1986 

amendment i t s e l f  is, however ,  u t t e r l y  s i l e n t  on  t h e  i s s u e  posed  

by t h e  v a r i o u s  cases c u r r e n t l y  before t h e  C o u r t .  Moreover ,  t h e  

T h i r d  D i s t r i c t  a p p a r e n t l y  c h o s e  t o  i g n o r e  t h e  word ing  of S e c t i o n  

1 1 . 2 4 2 5 ,  F l o r i d a  S t a t u t e s ,  e n a c t e d  d u r i n g  t h e  same s e s s i o n  a s  

t h e  repeal  of t h e  s t a t u t e  of repose, which  s e c t i o n  clearly 

e x p r e s s e s  t h e  L e g i s l a t u r e ' s  i n t e n t  t h a t  t h e  "repeal of any  s t a-  

t u t e  by t h e  a d o p t i o n  and e n a c t m e n t  of F lo r ida  S t a t u t e  1987  ... 
s h a l l  n o t  a f f e c t  any  r i g h t  a c c r u e d  b e f o r e  s u c h  appeal."  I n  

c o n t r a s t ,  t h e  F o u r t h  D i s t r i c t  i n  WALKER f e l t  t h a t  S e c t i o n  

1 1 . 2 4 2 5  was a n  e x p r e s s i o n  of i n t e n t ,  e spec ia l ly  s i n c e  i t  w a s  con-  

s i s t e n t  with t h i s  C o u r t ' s  d e c l a r a t i o n  i n  NELSON t h a t  t h e  

L e g i s l a t u r e  h a s  t h e  power t o  i n c r e a s e  a p e r i o d  o f  l i m i t a t i o n s  

p r o v i d e d  t h e  change  i n  t h e  l a w  is e f f e c t e d  before a c a u s e  o f  

a c t i o n  is e x t i n g u i s h e d  by t h e  f o r c e  of a p r e - e x i s t i n g  s t a t u t e .  

[WALKER, 1 6  FLW a t  D21491. 
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* 

I n  d i s a g r e e i n g  w i t h  t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  

WALKER, t h e  T h i r d  D i s t r i c t  f e l t  t h a t :  

To  d e p r i v e  t h e  a p p e l l a n t  of a c a u s e  of 
a c t i o n  i n  t h i s  case would,  i n  e f f e c t ,  a p p l y  a 
repealed s t a t u t e  p r o s p e c t i v e l y ,  n u l l i f y  t h e  
1986  amendment a b r o g a t i n g  t h e  s t a t u t e  of 
repose i n  p r o d u c t s  l i a b i l i t y  cases, and w r e a k  
havoc  on o r d i n a r y  r u l e s  of s t a t u t o r y  i n t e r p r e -  
t a t i o n .  Such a r e s u l t  would be a b s u r d .  ( 1 6  
FLW a t  1 5 4 7 ) .  

The T h i r d  D i s t r i c t ' s  r e a s o n i n g  i n  t h i s  r e g a r d  is f l a w e d .  

i n  

The 

r e s u l t  r e a c h e d  by t h e  t r i a l  c o u r t  h e r e  and by t h e  F o u r t h  D i s t r i c t  

i n  WALKER does n o t  a p p l y  a repealed s t a t u t e  p r o s p e c t i v e l y .  

Both of t h o s e  c o u r t s  have s i m p l y  a p p l i e d  a v a l i d  s t a t u t e  of 

repose t o  t h o s e  o p e r a t i v e  e v e n t s  which o c c u r r e d  p r i o r  to  t h e  s t a -  

t u t e ' s  repeal ,  The d a t e  when t h e  t w e l v e- y e a r  t i m e  ba r  "matured"  

u n d e r  the s t a t u t e  of repose occurred a t  a p o i n t  i n  t i m e  l o n g  

before t h e  1986  amendment, and i t  o c c u r r e d  a t  a p o i n t  i n  time 

when t h e  s t a t u t e  was i n  force and e f f e c t  and c o n s t i t u t i o n a l .  The 

mere f a c t  t h a t  Acosta had a n  a c c i d e n t  a f t e r  t h e  1986 amendment 

does n o t  r e s u l t  i n  any  p r o s p e c t i v e  a p p l i c a t i o n .  Nor does t h e  

t r i a l  c o u r t ' s  d e c i s i o n  h e r e  or  t h a t  of t h e  F o u r t h  D i s t r i c t  i n  

WALKER l t n u l l i f y "  t h e  1986  amendment. Both d e c i s i o n s  have  

l e g a l l y  and p r o p e r l y  l i m i t e d  t h e  scope of t h e  amendment to  t h o s e  

p r o d u c t s  s o l d  to  t h e  i n i t i a l  p u r c h a s e r  s u b s e q u e n t  t o  1 9 7 4  ( i n  

which e v e n t  t h e  n e c e s s a r y  t w e l v e- y e a r  repose period would n o t  

have  e x p i r e d  as to t h e  p r o d u c t  a t  t h e  t i m e  of t h e  repeal of t h e  

s t a t u t e  of repose).9 This r e s u l t  is c o n s i s t e n t  with the l e g i s l a -  

gAs to  s u c h  cases, t h e  d e f e n d a n t  m a n u f a c t u r e r  h e l d  n o t h i n g  more 
t h a n  ''a mere e x p e c t a t i o n  based  on a n  a n t i c i p a t i o n  of t h e  con-  
t i n u a n c e  of a n  existing l a w , "  which " e x p e c t a t i o n "  is n o t  s u b j e c t  
to  c o n s t i t u t i o n a l  d e f e r e n c e .  - See,  LAMB, 6 3 1  F.Supp. a t  1149 . 
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t i v e  i n t e n t  e x p r e s s e d  i n  Sec. 11.2425 and is compelled by t h e  

p r i n c i p l e  o f  law a d o p t e d  by t h i s  C o u r t  i n  t h e  NELSON case. 

The T h i r d  D i s t r i c t  f i n a l l y  c o n c l u d e d  t h a t  F i r e s t o n e ' s  

c o n t e n t i o n  t h a t  the 1975  s t a t u t e  of repose c o n f e r r e d  a v e s t e d  

r i g h t  n o t  t o  be sued  was " w i t h o u t  mer i t" ,  s i n c e  a " s t a t u t e  of 

repose does n o t  c r ea t e  a v e s t e d  i n t e r e s t , "  c i t i n g  EDDINGS v. 

VOLKSWAGENWERK, A . G . ,  835 F.2d 1369 ( 1 1 t h  C i r . )  c e r t .  den .  - sub 

- nom G R I F F I N  v. FORD MOTOR CO., 4 8 8  U.S .  822, 1 0 9  S.Ct.  68/ 1 0 2  

L.Ed.2d 4 4  ( 1 9 8 8 )  and BRACKENRIDGE v .  AMETEK, I N C .  I 517 So.2d 667  

(Fla. 1 9 8 7 ) . 1 0  N e i t h e r  t h e  f e d e r a l  c o u r t ' s  d e c i s i o n  EDDINGS, n o r  

t h i s  C o u r t ' s  d e c i s i o n  BRACKENRIDGE s u p p o r t  t h e  T h i r d  D i s t r i c t  's 

c o n c l u s i o n .  The " v e s t e d  r i g h t s "  d i s c u s s i o n  c o n t a i n e d  i n  b o t h  of 

t h o s e  cases f o c u s e d  upon w h e t h e r  t h e  p l a i n t i f f  had a c q u i r e d  a 

v e s t e d  r i g h t  b e c a u s e  of  r e l i a n c e  upon t h i s  C o u r t ' s  d e c i s i o n  i n  

BAT I LLA . T h i s  C o u r t  i n  BRACKENRIDGE p o i n t e d  o u t  t h a t  t h e  

p l a i n t i f f ' s  e x p e n d i t u r e  of f u n d s  i n  t h e  p r o s e c u t i o n  of h i s  s u i t  

p r io r  t o  i s s u a n c e  of t h e  d e c i s i o n  i n  PULLUM d i d  n o t  c o n s t i t u t e  

t h e  a c q u i s i t i o n  of p r o p e r t y  or  c o n t r a c t  r i g h t s .  N e i t h e r  of t h o s e  

cases d e a l t  w i t h  t h e  r i g h t  a f f o r d e d  t o  a m a n u f a c t u r e r  a r i s i n g  

upon e x p i r a t i o n  of  t h e  s t a t u t o r y  repose p e r i o d .  

In CITY OF SANFORD v. McCLELLAND, 1 6 3  So. 513  ( F l a .  1935)/ 

p r o t e c t e d  r i g h t s  were d e f i n e d  i n  t h e  f o l l o w i n g  f a s h i o n :  

A v e s t e d  r i g h t  has b e e n  d e f i n e d  a s  "an  
immed ia t e ,  f i x e d  r i g h t  of p r e s e n t  or  f u t u r e  
en joymen t"  and also as "an immed ia t e  r i g h t  o f  
p r e s e n t  en joymen t ,  o r  a p r e s e n t ,  f i x e d  r i g h t  
of f u t u r e  en joymen t  . 

1 6 3  So. a t  514-15. -- See  a l s o ,  CLAUSELL v. HOBART CORP., 515 

So.2d 1275- 1276 (Fla. 1987 ) ,  q u o t i n g  w i t h  approval  f rom LAMB, 

lOThe T h i r d  D i s t r i c t  i n  f o o t n o t e  4 o f  i t s  o p i n i o n  also s t a t e d  
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6 3 1  F.Supp. a t  1 1 4 9 .  

I n  t h i s  case, t h e  t w e l v e- y e a r  period f o r  f i l i n g  s u i t  w i t h  

respect  t o  t h e  p roduc ts  i n  q u e s t i o n  had e x p i r e d  a t  a p o i n t  i n  

t i m e  when t h e  s t a t u t e  of repose was i n  f a r c e  and e f f e c t  and 

c o n s t i t u t i o n a l .  A t  t h a t  precise p o i n t  i n  t i m e ,  F i r e s t o n e  became 

v e s t e d  w i t h  a n  immediate,  f i x e d  r i g h t  o f  f u t u r e  en joymen t  -- t h e  

r i g h t  to  know t h a t  i t  had repose from any  l i a b i l i t y  a r i s i n g  o u t  

of any  a c c i d e n t  i n v o l v i n g  i t s  p r o d u c t  from t h a t  p o i n t  i n  t i m e  

forward. At t h e  p o i n t  i n  t i m e  when t h e  12-year p e r i o d  e x p i r e d ,  

F i r e s t o n e ' s  r i g h t  to  be free f rom f u t u r e  l i a b i l i t y  arising o u t  of 

t h e  u s e  of i t s  p r o d u c t  w a s  n o  l o n g e r  a "mere e x p e c t a t i o n " ,  b u t  a 

" p r e s e n t ,  f i x e d  r i g h t  of f u t u r e  en joymen t . "  The F l o r i d a  

L e g i s l a t u r e  i n  r e p e a l i n g  t h e  s t a t u t e  of repose i n  1986  d i d  n o t  

i n t e n d  to  d e p r i v e  F i r e s t o n e  of t h a t  r i g h t ,  n o r  c o u l d  it per- 

m i s s i b l y  have  done SO. 

t h a t  " F l o r i d a  cases i n v o l v i n g  s t a t u t e s  o f  l i m i t a t i o n s  ( i . e *  , - 
t h e  NELSON case) do n o t  manda te  a d i f f e r e n t  c o n c l u s i o n . "  1 6  
FLW a t  D1547. The o n l y  e x p l a n a t i o n  advanced  by t h e  T h i r d  
D i s t r i c t  for  i t s  be l i e f  w a s  that " [ t l h e r e  is a f u n d a m e n t a l  d i f -  
f e r e n c e  be tween  a statute of repose ... and a s t a t u t e  o f  l i m i t a-  
t i o n s  . . . . I '  W e  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  T h i r d  Dis t r i c t ' s  
b e l i e f  i n  t h i s  r e g a r d  o v e r l o o k s  t h e  f a c t  t h a t  i n  t h e  MELENDEZ 
d e c i s i o n ,  t h i s  C o u r t ,  i n  r e j e c t i n g  t h e  a rgumen t  t h a t  t h e  repeal 
of t h e  s t a t u t e  o f  repose s h o u l d  be appl ied  r e t r o a t i v e l y ,  s pec i f i-  
c a l l y  s t a t e d  that " t h e  cases which i n v o l v e  s t a t u t o r y  c h a n g e s  to 
p e r i o d s  of l i m i t a t i o n  p r o v i d e s  some i n s i g h t . "  (515 So.2d a t  
7361, Moreover ,  s i n c e  " u n d e r  t h e  Florida s t a t u t e  of repose a n  
i n j u r y  c a u s e d  by a p r o d u c t  which h a s  r e a c h e d  i t s  o r i g i n a l  
p u r c h a s e r  more t h a n  t w e l v e  years p r i o r  forms n o  b a s i s  fo r  reco- 
v e r y  b e c a u s e  t h e  s t a t u t e  p r e v e n t s  t h e  a c c r u a l  of a r i g h t  of 
a c t i o n  [LAMB, 6 3 1  F.Supp. a t  1 1 4 7  1 ,  t h e  r u l e  of law s t a t e d  by 
t h i s  C o u r t  i n  NELSON should a p p l y  - a f o r t i o r i .  
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CONCLUSION 

Based upon t h e  u n d i s p u t e d  f a c t s  of record, a s  well as  t h e  

r e a s o n i n g  and c i t a t i o n s  of a u t h o r i t y  se t  f o r t h  above ,  t h i s  C o u r t  

s h o u l d  quash t h e  d e c i s i o n  of t h e  T h i r d  D i s t r i c t  r e v e r s i n g  t h e  

t r i a l  c o u r t ' s  e n t r y  of summary judgment  f o r  Firestone. The t r i a l  

c o u r t ' s  e n t r y  of summary final judgment  i n  f a v o r  of F i r e s t o n e  was 

e n t i r e l y  correct :  ( a )  since t h e  t w e l v e- y e a r  period f o r  f i l i n g  

s u i t  w i t h  respect t o  t h e  p r o d u c t s  i n  q u e s t i o n  had exp i r ed  a t  a 

point i n  t i m e  when t h e  S t a t u t e  of Repose was i n  f o r c e  and e f f e c t  

and c o n s t i t u t i o n a l ;  ( b )  s i n c e  on t h a t  d a t e  (December 31, 1978)  

immunity f rom s u i t  became a v e s t e d  r i g h t  o f  F i r e s t o n e ;  and ( c )  

s i n c e  t h e  L e g i s l a t u r e  d i d  n o t  i n t e n d  to  d e p r i v e  F i r e s t o n e  of t h a t  

r i g h t ,  n o r  c o u l d  it  c o n s t i t u t i o n a l l y  do  so, when i t  s u b s e q u e n t l y  

repealed t h e  S t a t u t e  of Repose i n  1986. On the precise  p o i n t  of 

l a w  involved, t h e  d e c i s i o n  of t h e  F o u r t h  Dis t r ic t  i n  WALKER is 

e n t i r e l y  correct  and i n  a c c o r d a n c e  with t h e  law of this S t a t e ,  

w h i l e  t h e  d e c i s i o n  of t h e  T h i r d  Dis t r ic t  below was n o t ,  and 

s h o u l d  be d i s a p p r o v e d .  
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