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QUESTIONS PRESENTED 

POINT I 

WHETHER T H I S  COURT SHOULD EXERCISE I T S  DISCRETIONARY 
JURISDICTION TO REXIEW THE PRESENT DECISION BECAUSE OF 
THE CLEAR CONFLICT BETWEEN THE DECISIONS OF THE T H I R D  
AND FOURTH DISTRICT COURTS OF APPEAL, AND BECAUSE THE 
CASE INVOLVES AN ISSUE OF GREAT PUBLIC IMPORTANCF,. 

POINT I1 

WHETHER WHERE A PRODUCT MANUFACTURER'S POTENTIAL 
L I A B I L I T Y  FOR A DEFECTIVE PRODUCT WAS EXTINGUISHED BY 
THE PASSAGE OF TWELVE YEARS AFTER SALE OF THE PRODUCT, 
PURSUANT TO THE STATUTE OF REPOSE THEN I N  EFFECT, 
L I A B I L I T Y  CANNOT CONSTITUTIONALLY BE REVIVED BY REPEAL 
O F  THAT STATUTE EVEN AS T O  INCIDENTS OCCURRING AFTER 
SUCH REPEAL. 
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P R E F A C E  

This brief i s  submi t ted  on behalf of P e t i t i o n e r  

KELSEY-HAYES COMPANY, i n  r e s p o n s e  t o  the answer  b r i e f  of 

Responden t ,  MaRIA ACOSTA. I n  t h i s  b r i e f ,  as i n  i t s  i n i t i a l  

b r i e f  o n  t h e  merits, KELSEY- HAYES w i l l  refer t o  t h e  parties 

e i t h e r  by name or as P l a i n t i f f  and D e f e n d a n t s .  

ARGUMENT 

P O I N T  I 

T H I S  COURT SHOULD E X E R C I S E  ITS DISCRETIONARY 
J U R I S D I C T I O N  T O  REVIEW T H E  P R E S E N T  D E C I S I O N  BECAUSE 
OF T H E  CLEAR C O N F L I C T  BETWEEN THE D E C I S I O N S  OF T H E  
THIRD AND FOURTH D I S T R I C T  COURTS OF A P P E A L ,  AND 
BECAUSE T H E  CASE INVOLVES AN ISSUE OF GREAT P U B L I C  
IMPORTANCE. 

S i n c e  Mrs. Acosta agrees w i t h  us t h a t  t h i s  i s  a n  

appropriate case for t h i s  Court's review, w e  w i l l  n o t  address 

t h e  j u r i s d i c t i o n a l  i s s u e  f u r t h e r  i n  t h i s  b r i e f .  

P O I N T  I1 

WHERE A PRODUCT MANUFACTURER'S POTENTIAL L I A B I L I T Y  FOR 
A D E F E C T I V E  PRODUCT WAS E X T I N G U I S H E D  BY THE PASSAGE O F  
TWELVE YEARS A F T E R  S A L E  OF T H E  PRODUCT, PURSUANT T O  THE 
S T A T U T E  OF R E P O S E  THEN I N  E F F E C T ,  L I A B I L I T Y  CANNOT 
C O N S T I T U T I O N A L L Y  BE REVIVED BY REPEAL O F  THAT STATUTE 
EVEN AS TO I N C I D E N T S  OCCURRING A F T E R  SUCH REPEAL. 

The  P l a i n t i f f ' s  o p e n i n g  a rgumen t  r e v e a l s  t w o  major f l a w s  i 

h e r  a r g u m e n t .  First, t h e  n a t i o n  t h a t  t h e  date of the product's 

d e l i v e r y  i s  n o t  c o n t r o l l i n g  ( a n s w e r  b r i e f  a t  pp. 8-91 is  

d i r e c t l y  contrary t o  t h i s  Court's pronouncements  on t h e  

s u b j e c t .  Second ,  the claim t h a t  " r e l i a n c e "  i s  t h e  k e y  t o  

r e s o l u t i o n  of t h i s  case ( a n s w e r  b r i e f  a t  pp. 9 ,  1 0 ,  16- 20)  

undermines, rather t h a n  supports, h e r  a rgument  s i n c e  there can 

be no poss ib le  claims of r e l i a n c e  b y  t h e  P l a i n t i f f  u n d e r  these 

fac t s .  
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As t o  t h e  f i r s t  claim, P l a i n t i f f  is simply wrong i n  

c o n t e n d i n g  t h a t  t h e  C o u r t  s h o u l d  n o t  f o c u s  on  t h e  date t h e  

p r o d u c t  was d e l i v e r e d  t o  its f i r s t  p u r c h a s e r .  T h i s  C o u r t  made 

it clear i n  Melendez v .  Dreis & Krump M a n u f a c t u r i n g  Company, 

515 So.2d 735 ( F l a .  1 9 8 7 )  a n d  i n  Bau ld  v.  J . A .  J o n e s  

C o n s t r u c t i o n  Company, 357 So.2d  4 0 1  ( F l a .  1978) t h a t  statutes 

of repose c u t  off a r i g h t  of a c t i o n  a f t e r  a s p e c i f i e d  t i m e  

"measured  f r o m  t h e  d e l i v e r y  of a p r o d u c t . .  , .'I They do so 

"regardless of t h e  t i m e  of t h e  a c c r u a l  of t h e  c a u s e  of 

a c t i o n . .  . .I1 Bauld,  supra a t  4 0 2 .  Indeed, t h e  s t a t u t e  i tself 

stated t h a t  a n  a c t i o n  mus t  be begun w i t h i n  t w e l v e  y e a r s  a f t e r  

t h e  date of d e l i v e r y  "regardless of t h e  da te  t h e  defect i n  t h e  

p r o d u c t  w a s  or should h a v e  been  discovered." Ch. 74- 382, S3, 

Laws of F lo r ida ,  amended '595.031 (2 1 , Fla .S ta ts .  Melendez,  

s u p r a  a t  736.  

I n d e e d ,  it i s  t h e  very f a c t  t h a t  a s t a t u t e  of repose 

f o c u s e s  upon some o t h e r  date specified by t h e  l e g i s l a t u r e  

( h e r e ,  t h e  date of d e l i v e r y )  r a t h e r  t h a n  upon t h e  date of 

i n j u r y  o r  discovery of a c a u s e  of a c t i o n ,  which  d i s t i n g u i s h e s  

it from c o n v e n t i o n a l  s t a t u t e s  o f  l i m i t a t i o n .  Try as s h e  m i g h t ,  

t h e  P l a i n t i f f  c a n n o t  erase t h e  f a c t  t h a t  t h i s  is a s t a t u t e  of 

repose, n o t  a s t a t u t e  of l i m i t a t i o n ,  a n d  t h a t  t h e  o p e r a t i v e  

da te  i s  t h e  d e l i v e r y  date ,  as set f o r t h  i n  t h e  s t a t u t e .  It was 

t h e  clear i n t e n t  of t h e  l e g i s l a t u r e  t h a t  no a c t i o n  c o u l d  be 

b r o u g h t  more t h a n  twelve y e a r s  a f t e r  t h e  d e l i v e r y  date ,  

regardless of when a p r o d u c t  m i g h t  cause i n j u r y .  

The P l a i n t i f f  Is r e l i a n c e  a rgumen t  i s  s i m i l a r l y  un founded .  
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C o n t r a r y  t o  h e r  claim a t  page 8 ,  t h e  k e y  d e t e r m i n a n t  i n  t h i s  

C o u r t ' s  d e c i s i o n s  w a s  n o t  w h e t h e r  t h e  p l a i n t i f f  h a d  relied on 

t h e  l a w  i n  e x i s t e n c e  a t  the t i m e  of i n j u r y .  A p l a i n t i f f ' s  

r e l i a n c e  w a s  f o u n d  r e l e v a n t  only i n  those very l i m i t e d  cases i n  

which  a p l a i n t i f f  had already been  i n j u r e d  when t h e  case l a w  

c h a n g e d ,  and  had p o s t p o n e d  f i l i n g  s u i t  i n  r e l i a n c e  on  t h i s  

C o u r t ' s  p r e v i o u s  d e c i s i o n s .  S e e ,  e.g., F r a z i e r  v.  B a k e r  

Material Hand l inq  C o r p o r a t i o n ,  559 So .2d  1 0 9 1  (Fla. 1990). 

Where,  a s  h e r e ,  t h e  P l a i n t i f f  could n o t  h a v e  relied upon a 

c h a n g e  i n  e x i s t i n g  case l a w ,  t h e  Frazier e x c e p t i o n  does n o t  

apply ,  a n d  a n  a c t i o n  b r o u g h t  more t h a n  t w e l v e  y e a r s  a f t e r  a 

p r o d u c t s  d e l i v e r y  will be barred, B r a c k e n r i d g e  v .  Ametek, 

I n c . ,  517 So.2d 667  (Pla. 1987). S i n c e  t h e  a c c i d e n t  i n  t h i s  

case w a s  a f o r t u i t i o u s  e v e n t ,  t h e  P l a i n t i f f ' s  a l leged 

" r e l i a n c e "  o n  the l a w  as it e x i s t e d  on t h e  da te  of t h e  a c c i d e n t  

is  c lear ly  n o n - e x i s t e n t .  

I n d e e d ,  s h o u l d  t h i s  C o u r t  c o n s i d e r  t h e  r e l i a n c e  e l e m e n t  a t  

a l l ,  t h a t  e l e m e n t  would weigh  i n  t h e  D e f e n d a n t s '  favor .  T h i s  

i s  so b e c a u s e ,  a l t h o u g h  t h e  s t a t u t e  of repose w a s  n o t  i n  e f fec t  

when t h e  p r o d u c t  was i n i t i a l l y  de l ive red ,  it was i n  effect  when 

t h e  twelve year period expired. A c c o r d i n g l y ,  D e f e n d a n t s  would 

h a v e  been  e n t i r e l y  j u s t i f i e d  i n  a s suming  from t h a t  p o i n t  onward 

t h a t  t h e  door w a s  closed t o  a n y  poss ib l e  l i t i g a t i o n  r e g a r d i n g  

t h a t  p r o d u c t ,  a n d  t h a t  i t s  b u s i n e s s  d e c i s i o n s  ( r e t e n t i o n  of 

records, p r i c i n g ,  f o r e c a s t i n g  of l i t i g a t i o n  costs,  e tc . .  . 1 

c o u l d  proper ly  be made on t h a t  bas i s .  

T h e  P l a i n t i f f ' s  n e x t  a rgumen t  ( a n s w e r  brief  a t  p .  12) is 
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also w i t h o u t  f o u n d a t i o n  i n  t h e  l a w .  P l a i n t i f f  a r g u e s  t h a t  

u n l e s s  t h e r e  i s  a specif ic  s a v i n g s  c l a u s e ,  a n  amended or  

repealed s t a t u t e  "is  abrogated as i f  it had  n e v e r  existed." 

T h a t  p r o p o s i t i o n ,  of  course, c l e a r l y  f l i e s  i n  t h e  face of 

d e c i s i o n s  f rom t h i s  Court s u c h  as Me lendez ,  s u p r a ,  i n  which  

t h i s  Court h e l d ,  post- repeal,  t h a t  the former s t a t u t e  of repose 

would be appl ied  t o  p r e c l u d e  a n  a c t i o n  b r o u g h t  more t h a n  twelve 

y e a r s  a f t e r  t h e  p r o d u c t  w a s  so ld .  Id .  a t  736. - 
P l a i n t i f f  t h e n  goes on i n  h e r  b r i e f  t o  d i s c u s s  t h e  

l e g i s l a t i v e  f loor  debate ( a n s w e r  b r i e f ,  pp. 1 2- 1 4 ) .  T h a t  

d i s c u s s i o n  does n o t  a id  h e r  c a u s e ,  however ,  s i n c e  it reveals no 

i n t e n t  w h a t e v e r  t o  h a v e  t h e  amendment apply r e t r o a c t i v e l y .  As 

t h i s  Court h a s  made clear, n e i t h e r  a s t a t u t e  of l i m i t a t i o d i  n o r  

a s t a t u t e  of reposp2/ c a n  b e  appl ied  r e t r o a c t i v e l y  u n l e s s  t h e r e  

i s  a "clear m a n i f e s t a t i o n  of r e t r o a c t i v e  e f f e c t . "  More 

spec i f ica l ly ,  t h i s  C o u r t  h e l d  t h a t  t h e  precise amendment in 

q u e s t i o n  l a c k e d  any s u c h  clear m a n i f e s t a t i o n  of r e t r o a c t i v e  

e f fec t ,  a n d  t h a t  t h e  repeal of t h e  s t a t u t e  of repose could not 

be appl ied  re t roact ively .  Melendez ,  supra a t  736. 

Q u i t e  s i m p l y ,  t h e  P l a i n t i f f  h a s  no  l e g i t i m a t e  basis f o r  

c l a i m i n g  ( a n s w e r  b r i e f ,  p.14) t h a t  t h e  l e g i s l a t o r s  did or d id  

not c o n s i d e r  t h e  e f f e c t  o f  t h e  amendment on p r o d u c t s  a s  t o  

which  t h e  repose period had  a l r e a d y  expi red .  

m a n i f e s t a t i o n  of i n t e n t  i n  t h e  statute i t s e l f ,  t h i s  Court h a s  

L/ Homemakers, I n c .  v.  G o n z a l e s ,  400  So .2d  965  (1981). 

2/ Melendez ,  s u p r a .  

Absen t  a clear 

-------------------* 
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r e f u s e d  t o  a p p l y  t h e  amendment r e t r o a c t i v e l y ,  a n d  P l a i n t i f f  

1 c a n n o t  p o i n t  t o  any  s u c h  i n t e n t  i n  t h e  s t a t u t e .  
I 

The o n l y  e x p r e s s i o n  of l e g i s l a t i v e  i n t e n t  on t h i s  score i s  

t h a t  c o n t a i n e d  i n  S11.2425, Fla .Sta ts . ,  i n  which t h e  

' l e g i s l a t u r e  m a n i f e s t e d  i t s  i n t e n t  t o  protect  r i g h t s  a l r e a d y  

a c c r u e d .  Thus,  t h e  q u e s t i o n  before t h i s  C o u r t  i s  whe the r  t h e  

m a n u f a c t u r e r s '  r i g h t  n o t  t o  be sued had  a l r e a d y  a c c r u e d  b e f o r e  

t h e  amendment w a s  e n a c t e d .  W e  s u b m i t  t h a t  s u c h  a r i g h t  c l e a r l y  

a c c r u e d  i n  t h e  p r e s e n t  case as of December 31,  1 9 7 8 .  

P l a i n t i f f  a r g u e s ,  of c o u r s e ,  t h a t  t h e  m a n u f a c t u e r s '  r i g h t  

n o t  t o  be s u e d  w a s  m e r e l y  " c o n t i n g e n t "  a n d  had n o t  a c c r u e d  

p r i o r  t o  r e p e a l  of t h e  s t a t u t e  of repose. P l a i n t i f f  does n o t ,  

however ,  logically s u p p o r t  h e r  claim, b u t  i n s t e a d  c o n t i n u e s  to 

i n s i s t  t h a t  " t h e  a c c r u a l  of a c a u s e  of ac t ion i s  t h e  e l e m e n t  

t h a t  t r iggered t h e  repose p r o v i s i o n  ( answer  b r i e f ,  p .  161.'' As 

d i s c u s s e d  above, however ,  t h e  e x p i r a t i o n  of t h e  twelve- year  

period is c l e a r l y  t h e  e l e m e n t  which a c t i v a t e s  t h e  r e p o s e  

p r o v i s i o n ,  as i s  clear f rom t h e  s t a t u t e  i t s e l f .  The 

m a n u f a c t u r e r s '  r i g h t  n o t  t o  be s u e d  a c c r u e d  when t h e  t w e l v e  

y e a r  p e r i o d  p a s s e d  w i t h o u t  a s u i t  h a v i n g  been f i l e d .  

The i n t e n t  of t h e  s t a t u t e  i n  e x i s t e n c e  a t  t h e  t i m e  was t o  

c u t  of f  a l l  r i g h t s  even  though no i n j u r y  h a d  y e t  o c c u r r e d ,  a n d  

t h e  e f fec t  of t h e  s t a t u t e  w a s  t o  p r e v e n t  a c a u s e  of ac t ion f rom 

ever a c c r u i n g .  Thus ,  o n  December 31,  1 9 7 8 ,  t h e  door w a s  

p e r m a n e n t l y  closed t o  l i t i g a t i o n  a r i s i n g  f rom this p r o d u c t ,  i n  

a c c o r d a n c e  w i t h  t h e  law t h e n  i n  e f fec t .  The l e g i s l a t u r e  could 

n o t  t h e r e a f t e r  r e a c h  back  i n  t i m e  t o  undo what had a l r e a d y  
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o c c u r r e d ,  w i t h o u t  ( a s  t h i s  Court h e l d  i n  Melendez 

a n d  c l e a r l y  so s t a t i n g .  

s p e c i f i c a l l y  

The cases d i s c u s s e d  by  P l a i n t i f f  a t  page 1 7  o f  h e r  b r i e f  

are  of no a s s i s t a n c e .  B e r w a l d  v .  G e n e r a l  Motors A c c e p t a n c e  

C o r p o r a t i o n ,  5 7 0  So.2d  1 1 0 9  (Fla. 5 t h  DCA 1990) i n v o l v e d  t h e  

q u e s t i o n  of w h e t h e r  a n  a u t o  a c c i d e n t  v i c t i m  had a v e s t e d  r i g h t  

i n  t h e  tortfeasor's a u t o m o b i l e  lease, which  w a s  e x e c u t e d  prior 

t o  amendment of t h e  f i n a n c i a l  r e s p o n s i b i l i t y  l a w .  The B e r w a l d  

c o u r t  s imply  h e l d  t h a t  t h e  victim's r i g h t s  d id  not accrue u n t i l  

t h e  a c c i d e n t  occurred, when t h e  tor t feasor ' s  n e g l i g e n c e  a n d  t h e  

i n j u r i e s  o c c u r r e d .  Younq v .  A l t e n h a u s ,  4 7 2  So.2d  1 1 5 2  ( F l a .  

1985) h e l d  t h a t  where  a p l a i n t i f f ' s  r i g h t  t o  e n f o r c e  h i s  c a u s e  

of a c t i o n  v e s t e d  p r io r  t o  t h e  effect ive date of t h e  a t t o r n e y ' s  

fee s t a t u t e ,  t h e  s t a t u t e  c o u l d  n o t  be a p p l i e d  t o  h i s  claim. 

Young s u p p o r t s  r a t h e r  t h a n  u n d e r m i n e s  o u r  p o s i t i o n  i n  t h i s  

case, s i n c e  t h i s  C o u r t  t h e r e  h e l d  t h a t  s t a t u t e s  which  i n t e r f e r e  

w i t h  vested s i g h t s  c a n n o t  be g i v e n  re t roact ive effect.  Even 

t h o u g h  t h e  s t a t u t e  i n v o l v e d  i n  Young c o n t a i n e d  a p r o v i s i o n  t h a t  

it appl ied  t o  all a c t i o n s  f i l e d  a f t e r  i t s  e f f e c t i v e  date, t h i s  

C o u r t  h e l d  t h a t  it c o u l d  n o t  c o n s t i t u t i o n a l l y  apply t o  a c a u s e  

of a c t i o n  v e s t e d  before i t s  e f f e c t i v e  date. That holding 

s h o u l d  a p p l y  e q u a l l y  i n  cases where  a d e f e n s e  had  v e s t e d  p r i o r  

t o  amendment of a s t a t u t e :  t h e  amendment s h o u l d  n o t  be appl ied 

r e t r o a c t i v e l y  SO as t o  c h a n g e  t h e  legal  e f f e c t  o f ,  or impose 

new legal c o n s e q u e n c e s  upon ,  fac ts  which  o c c u r r e d  years 

earl ier .  

P l a i n t i f f  n e x t  a r g u e s  t h a t  Homemakers, I n c .  v. G o n z a l e s ,  
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s u p r a ,  somehow s u p p o r t s  h e r  p o s i t i o n .  The c r u c i a l  d i s t i n c t i o n  

be tween  G o n z a l e s  a n d  t h e  p r e s e n t  case, of course, is t h a t  

G o n z a l e s  i n v o l v e d  a s t a t u t e  of l i m i t a t i o n s  as  opposed t o  a 

s t a t u t e  of repose. Thus ,  t h i s  C o u r t  in Gonzales p r o p e r l y  

f o c u s e d  upon t h e  da te  when t h e  p l a i n t i f f  d i s c o v e r e d  or s h o u l d  

h a v e  d i s c o v e r e d  h e r  i n j u r y .  I f  a n y t h i n g ,  t h e  G o n z a l e s  case 

h e l p s  D e f e n d a n t s '  p o s i t i o n  i n  t h e  p r e s e n t  case, b e c a u s e  it h e l d  

t h a t  t h e  l i m i t a t i o n  period c o u l d  n o t  be app l i ed  r e t r o a c t i v e l y  

w i t h o u t  a n  express, clear or m a n i f e s t  i n t e n t  t h a t  it be so 

a p p l i e d .  - I d .  a t  9 6 7 .  I n d e e d ,  t h i s  C o u r t  r e l i e d  upon i n  part 

G o n z a l e s  i n  r e a c h i n g  its d e c i s i o n  not t o  apply t h e  p r o d u c t s  

l i a b i l i t y  repose p r o v i s i o n  r e t r o a c t i v e l y .  Melendez,  s u p r a  a t  

736. 

S i n c e  t h e  m o s t  r e l e v a n t  d e c i s i o n  f rom t h e  h i g h e s t  c o u r t  i n  

t h i s  s t a te ,  Melendez ,  is adverse t o  P l a i n t i f f ' s  p o s i t i o n ,  s h e  

u n d e r s t a n d a b l y  rel ies (as d id  t h e  T h i r d  Distr ic t)  on  federal 

d e c i s i o n s ,  m o s t  n o t a b l y  Chase S e c u r i t i e s  C o r p o r a t i o n  v. 

D o n a l d s a n ,  325 U . S .  3 0 4 ,  65 S . C t .  1137 (1945) a n d  v a r i o u s  cases 

c i t i n g  Chase .  Chase  h e l d  t h a t  a state l e g i s l a t u r e  c o u l d  e x t e n d  

a s t a t u t e  of l i m i t a t i o n s  a f ter  t h e  r i g h t  of a c t i o n  had  a l r e a d y  

b e e n  barred w i t h o u t  c o n t r a v e n i n g  t h e  1 4 t h  Amendment. Chase  

went  on t o  s ta te ,  however ,  t h a t  s t a t e  c o u r t s  are  free t o  

i n t e r p r e t  t h e i r  s t a t e  c o n s t i t u t i o n s  i n  a more r e s t r i c t i v e  

f a s h i o n .  - I d .  a t  312-313, 1141-1142. T h i s  C o u r t  h a s ,  of 

course, s p e c i f i c a l l y  r e f u s e d  t o  permit r e t r o a c t i v e  app l i ca t ion  

of an e x t e n d e d  l i m i t a t i o n  per iod,  where  t h e  c a u s e  of  a c t i o n  w a s  

b a r r e d .  Melendez ,  s u p r a ;  Homemaker's, s u p r a .  See  a l s o  Walter 
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Denson & Son v .  N e l s o n ,  88 So.2d 1 2 0  (Fla. 1956) [par t ies  h a v e  

no  vested i n t e r e s t  i n  p a r t i c u l a r  l i m i t a t i o n  l a w  u n t i l  t h e  

period prescribed by t h e  s t a t u t e  of l i m i t a t i o n  h a s  r u n ,  I ; 

Corbet t  v. G e n e r a l  E n g i n e e r i n g  & Machinery  Company, 37 So.2d  

1 6 1  (Fla. 1948) [same]; Mazda Motors o f  A m e r i c a ,  I n c .  v .  S.C.  

Hende r son  & S o n s ,  I n c . ,  364 So.2d  1 0 7  ( F l a .  1st DCA 1 9 7 8 )  

[same I .  

T h e  o t h e r  federal cases which  r e l y  upon Chase  c a n n o t  be 

c o n s i d e r e d  c o n t r o l l i n g  a u t h o r i t y  h e r e  s i n c e  t h i s  c o u r t  h a s  

chosen t o  fo l low a d i f f e r e n t  a p p r o a c h  t o  t h e  problem t h a n  d i d  

t h e  Chase court .  Thus ,  w e  s u b m i t ,  t h e  T h i r d  D i s t r i c t  erred i n  

r e l y i n g  upon D a n i e l 1  v .  Baker- Roos,  I n c . ,  C a s e  N o . :  89- 14100 

(S.D. F l a .  J u l y  1 3 ,  19901, which  i n  t u r n  f o l l o w e d  Wesley 

T h e o l o g i c a l  Semina ry  v.  U . S .  Gypsum Company, 8 7 6  F.2d 1 1 9  (D.C.  

C a r .  1989). 

A n o t h e r  case relied upon h e a v i l y  by t h e  P l a i n t i f f  i s  C a t h e y  

v. J o h n s- M a n v i l l e  S a l e s  C o r p o r a t i o n ,  776 F .2d  1565  ( 6 t h  C i r .  

19851, which  i n v o l v e s  a p p l i c a t i o n  of T e n n e s s e e  l a w .  

T e n n e s s e e ' s  a p p r o a c h  t o  t h e  q u e s t i o n  of r e t r o a c t i v e  a p p l i c a t i o n  

of s t a t u t e s ,  however ,  c lea r ly  is n o t  i n  accord w i t h  t h a t  of 

F l o r i d a ,  as announced  b y  t h i s  Court. A review of t h e  h i s t o r y  

of T e n n e s s e e ' s  deve lopmen t  i n  t h i s  area i s  c o n t a i n e d  i n  C l a y  

v. J o h n s - M a n v i l l e  Sales C o r p o r a t i o n ,  722 F .2d  1 2 8 9  ( 6 t h  C i r .  

19831, relied upon i n  C a t h e y .  It  appears from Clay t h a t  t h e  

T e n n e s s e e  Supreme C o u r t  announced  t h a t  it would no l o n g e r  apply 

t h e  vested r i g h t s  d o c t r i n e  t o  pe rmi t  a claim t o  be d e f e a t e d  

before it a c c r u e d  or  was discovered. I d .  a t  1 2 9 3 ,  I n  F lor ida ,  - 
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however ,  t h i s  C o u r t  h a s  s p e c i f i c a l l y  h e l d  t h a t  s u c h  a r e s u l t  i s  

e n t i r e l y  c o n s i s t e n t  w i t h  t h e  F lor ida  c o n s t i t u t i o n .  See Pu l lum 

v.  C i n c i n n a t i ,  I n c . ,  476 So.2d 657 (Fla. 1985). 

The n e x t  case ci ted by P l a i n t i f f ,  Roller v. Basic 

C o n s t r u c t i o n  Company, 384 S.E.2d 3 2 3  ( V a .  1989) supports t h e  

D e f e n d a n t s '  a rgumen t  r a t h e r  t h a n  t h e  P l a i n t i f f ' s .  T h i s  i s  so 

b e c a u s e  t h e  c o u r t  i n  Rol le r  made it clear that it w a s  b a s i n g  

i t s  d e c i s i o n  on t h e  f a c t  t h a t  it was a w o r k e r s '  compensa t ion  

case, and i n v o l v e d  d i f f e r e n t  c o n s i d e r a t i o n s  t h a n  would a common 

l a w  a c t i o n .  Indeed, it s p e c i f i c a l l y  d i s t i n g u i s h e d  i t s  h o l d i n g  

f rom its d e c i s i o n  t w o  y e a r s  ear l ier  i n  S c h o o l  Board of  the C i t y  

of Nor fo lk  v .  U.S. Gypsum Company, 360 S.E.2d 325 (Va. 1987). 

The Rol le r  c o u r t  n o t e d  t h a t  i n  U . S .  Gypsum, it had h e l d  

t h a t  unde r  a s t a t u t e  of r e p o s e ,  ''a p o t e n t i a l  d e f e n d a n t  a c q u i r e s  

a s u b s t a n t i v e  r i g h t  of repose a f t e r  t h e  r u n n i n g  of t h e  

s t a t u t o r y  per iod ,"  which  r i g h t  "may n o t  c o n s t i t u t i o n a l l y  be 

i m p a i r e d  by s u b s e q u e n t  l e g i s l a t i o n  p u r p o r t i n g  t o  e n l a r g e  t h e  

p l a i n t i f f ' s  t i m e  t o  s u e . "  Rol le r  a t  327; U . S .  Gypsum a t  3 8- 3 9 .  

The c o u r t  n o t e d  t h a t  i n  U . S .  Gypsum, a c a u s e  of a c t i o n  arose 

when t h e  a l l e g e d l y  w r o n g f u l  or n e g l i g e n t  acts were done ,  even  

though  r i g h t s  of a c t i o n  might  n o t  have  ves ted  i n  i n d i v i d u a l  

p l a i n t i f f s  u n t i l  a la ter  t i m e .  The c o u r t  went on t o  sta te :  

The s t a t u t e  of repose had t h e  e f f e c t  of  e x t i n g u i s h i n g  
t h o s e  c a u s e s  of a c t i o n  f i v e  y e a r s  a f t e r  t h e y  arose, 
c r e a t i n g  a s u b s t a n t i v e  r i g h t  of r e p o s e  i n  t h e  p o t e n t i a l  
d e f e n d a n t s  which s u b s e q u e n t  l e g i s l a t i o n  could n o t  
abridge.  

R o l l e r ,  supra  a t  3 2 7 .  

The P l a i n t i f f ' s  d i s c u s s i o n  of R o l l e r  i s  t h u s  t o t a l l y  
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m i s l e a d i n g ,  since it f a i l s  t o  p o i n t  o u t  t h a t  Ro l l e r ' s  h o l d i n g  

w a s  c o n f i n e d  t o  w o r k e r s '  compensa t ion  cases, a n d  t h a t  t h e  

V i r g i n i a  Supreme C o u r t ' s  h o l d i n g  w i t h  respect t o  common l a w  

cases ( s u c h  as t h e  o n e  h e r e )  is e x a c t l y  t h e  opposi te .  

The Academy's a m i c u s  b r i e f  (page 11) attempts t o  dispose of 

t h e  U . S .  Gypsum case by s t a t i n g  t h a t  it "deals w i t h  a cause of 

a c t i o n  which a c c r u e s  a n d  i s  t i m e  barred by t h e  s t a t u t e  o f  

repose w e l l  b e f o r e  t h e  s t a t u t e  of repose i s  amended." T h a t  

s t a t e m e n t  overlooks t h e  d i s t i n c t i o n  drawn by  t h e  V i r g i n i a  

Supreme C o u r t  be tween  a c a u s e  of a c t i o n  a n d  a r i g h t  of a c t i o n .  

The C o u r t  made it clear t w o  years l a te r  i n  Roller :  

A l though  a t y p i c a l  common-law p l a i n t i f f ' s  r i g h t  t o  
s u e  does n o t  a c c r u e  u n t i l  h e  h a s  s u s t a i n e d  i n j u r y ,  
a n d  t h e  s t a t u t e  of l i m i t a t i o n s  o n l y  t h e n  b e g i n s  t o  
r u n  as t o  him, c e r t a i n  r i g h t s  and o b l i g a t i o n s  may 
h a v e  become f i x e d  a t  a ear l ier  t i m e  when t h e  wrongfu l  
a c t  w a s  done  -- when t h e  c a u s e  of a c t i o n  arose. 
Those  r i g h t s  may be vested r i g h t s ,  e n t i t l e d  t o  
c o n s t i t u t i o n a l  p r o t e c i o n .  

Roller, s u p r a  a t  326. 

It i s  clear t h a t  V i r g i n i a  l a w ,  r a t h e r  t h a n  t h a t  of 

T e n n e s s e e  or t h e  federal p r o c e d u r a l  l a w  cases, c l o s e l y  

pa ra l l e l s  t h a t  of Florida and i s  e x t r e m e l y  persuasive.  

I n  sunnnary, the r i g h t s  of t h e s e  D e f e n d a n t s  w i t h  respect t o  

t h i s  p r o d u c t  were set t led as of December 31, 1 9 7 8 .  At t h a t  

t i m e ,  Flor ida l a w  provided t h a t  t h e  m a n u f a c t u r e r s  c o u l d  no 

l o n g e r  be s u e d  based on t h a t  p r o d u c t ,  s i n c e  it had been  

d e l i v e r e d  t o  i t s  o r i g i n a l  p u r c h a s e r  twelve years earlier. The 

T h i r d  District  h a s ,  however ,  r e f u s e d  t o  a p p l y ,  or t o  r e c o g n i z e  

t h e  correct lega l  c o n s e q u e n c e s  o f ,  t h e  s t a t u t e  of repose which 

w a s  i n  e f f e c t  a t  t h a t  t i m e .  Desp i te  t h e  p r o t e s t a t i o n s  i n  i t s  
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o p i n i o n ,  a c o n t r a r y  i n t e r p r e t a t i o n  would n o t  have  t h e  e f f e c t  of 

i n v a l i d a t i n g  t h e  l e g i s l a t u r e ' s  r i g h t  t o  repeal t h e  s t a t u t e ;  

c l e a r l y ,  t h a t  repeal w i l l  a f f e c t  a l l  goods sold a f t e r  1974 .  

S i m i l a r l y ,  a n  a f f i r m a n c e  of t h e  t r i a l  c o u r t ' s  r u l i n g ,  a n d  

a p p r o v a l  of t h e  F o u r t h  D i s t r i c t  C o u r t ' s  o p i n i o n  i n  Walker v .  

Miller M a n u f a c t u r i n g  Company, 1 6  FLW D2148 ( F l a .  4 t h  DCA 

Augus t  14, 1991) , does n o t  c o n s t i t u t e  g i v i n g  p r o s p e c t i v e  

a p p l i c a t i o n  t o  a r e p e a l e d  s t a t u t e .  R a t h e r ,  it would c o n s t i t u t e  

t h e  app l i ca t ion  of a v a l i d  statute of r e p o s e  t o  t h o s e  o p e r a t i v e  

e v e n t s  which o c c u r r e d  prior t o  t h a t  s t a t u t e ' s  repeal. 

I t  i s  clear t h a t  t h e  l e g i s l a t u r e  d id  n o t  i n t e n d  t o  

r e t r o a c t i v e l y  deprive D e f e n d a n t s  of t h e i r  r i g h t  n o t  t o  be s u e d ,  

s i n c e  t h e r e  w a s  no clear m a n i f e s t a t i o n  of i n t e n t  t o  apply t h e  

s t a t u t e  r e t r o a c t i v e l y .  Moreover, had t h e  l e g i s l a t u r e  e x p r e s s e d  

s u c h  a n  i n t e n t ,  t h i s  C o u r t  would be r e q u i r e d  t o  i n v a l i d a t e  it 

o n  due process g r o u n d s .  W e  r e s p e c t f u l l y  submi t  t h a t  t h e  F o u r t h  

D i s t r i c t  h a s  r e a c h e d  t h e  correct r e s u l t  i n  t h i s  case a n d  t h a t  

t h e  T h i r d  Dis t r i c t ' s  d e c i s i o n  i n  t h e  present case s h o u l d  be 

q u a s h e d .  
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CONCLUSION 

F a r  t h e  reasons s e t  f o r t h  above and i n  t h e  i n i t i a l  b r ief ,  

as w e l l  as t h e  able b r i e f s  of our  C o- P e t i t i o n e r  and  t h e  arnici 

cur iae ,  Defendan t  KELSEY-HAYES r e s p e c t f u l l y  u rges  t h i s  C o u r t  t o  

q u a s h  t h e  dec i s ion  of t h e  Third Dis t r ic t  Court  o f  Appeal and t o  

re ins ta te  t h e  f i n a l  summary judgment .  
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