
CLYDE TIMMONS, 

P e t i t i o n e r ,  

V. 

BONNIE S. COMBS, 

R e s p o n d e n t  

FILED 
StD J. \ i V H l t e  

In 9 1931 

SUPREME COURT OF FLORIDA 

CASE NO. 7 8 , 2 7 2  
DISTRICT COURT OF APPEAL 
FIRST DISTRICT NO. 90-2796 

a RESPONDENT'S BRIEF ON THE MERITS 

MARTIN S. PAGE 
228 East Duval Street 
Lake City, Florida 32055 

Florida Bar No. 0060736 
Attorney for Respondent 

(904) 752-0920 



TABLE OF CONTENTS 

Table of Citations ............................ 
Statement of the Case and of the Facts......... 

Summary of Argument ............................ 
Argument : 

WHETHER THE DISTRICT COURT OF APPEAL, 
FIRST DISTRICT, ERRED IN AFFIRMING THE 
TRIAL COURT'S JUDGMENT DENYING 
PETITIONER/DEFENDANT'S ATTORNEYS' FEES 
SOUGHT UNDER SECTION 45.061, FLA.STAT. 
(1987)............ ........................ 

Comment........................................ 

Conclusion .................................... 
Certificate of Service......................... 

Page 

ii 

1 

5 

6 

10 

13 

14 



TABLE OF CITATIONS 

Page 

A. G. EDWARDS & SONS, INC. V. DAVIS, 
559 So.2d 235 (Fla. 2nd DCA, 1990)........... 11 

B & H CONSTRUCTION v. TALLAHASSEE 
COMMUNITY COLLEGE, 542 So.2d 382 
(Fla. 1st DCA, 1989) ........................ 7, 10 

COE v B & D TRANSPORTATION SERVICES, 
INC., 561 So.2d 469 (Fla. 2nd DCA, 1990) ..... 4, 6, 11 

HUGHES V. GOOLSBY, 578 So.2d 348 (Fla. 
1st DCA, 1 9 9 1 ) . . . . . . . . . . . . . . . . . . . , . . . , . . . . . , .  10, 1 2  

KLINE v PUBLIX SUPERMARKETS, INC., 568 So.2d 
929 (Fla. 2nd DCA, 1 9 9 0 ) . . . . . . . . . . . . . . . . . . . . .  7, 9, 1 0 ,  11 

MAKAR v. INVESTORS REAL ESTATE MANAGEMENT, 
INC., 553 So.2d 298 (Fla. 1st DCA, 1989) ..... 7 

MEMORIAL SALES, INC. ET AL. v. PIKE, 579 
So.2d 778 (Fla. 3d DCA, 1991)............... 4, 5, 6 ,  11, 1 3  

NORRIS & ASSOCIATES OF NAPLES, INC. v. ELKINS, 
570 So.2d 1386 ( F l a .  2nd DCA, 1990).......... 6 ,  11 

RABATIE v. U.S. SECURITY INS. CO., 581 So.2d 
1327 (Fla. 3d DCA, 1989, reh.den. July 2, " 1  

1 1  1 9 9 1 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

THE FLORIDA BAR RE: AMENDMENT TO RULES, 550 
So.2d 442 (Fla. 1989). ........................ 8 

WESTOVER v. ALLSTATE INSURANCE COMPANY, 581 So.2d 988 (Fla. 2nd DCA, 1991)................ 5, 6, 11 

Other citations: 

Section 45.062, Florida Statutes (1987) 
Section 768.79, Florida Statutes (1987) 
Rule 1.442, Florida Rules of Civil Procedure 
Rule 1.530, Florida Rules of Civil Procedure 



STATEMENT OF THE CASE AND OF THE FACTS 

T h i s  i s  a n  a c t i o n  by Responden t ,  a s  P l a i n t i f f ,  a g a i n s t  

P e t i t i o n e r ,  a s  D e f e n d a n t ,  f o r  c o m p e n s a t o r y  a n d  p u n i t i v e  

damages b a s e d  upon t h e  i n t e n t i o n a l  t o r t  of  a s s a u l t  a l l e g e d  

t o  have  been  commit ted by Defendant  a g a i n s t  P l a i n t i f f .  

On November 1 6 ,  1 9 8 8 ,  R e s p o n d e n t  f i l e d  h e r  i n i t i a l  

Compla in t ,  a l l e g i n g  t h a t  P e t i t i o n e r  commit ted a n  i n t e n t i o n a l  

a s s a u l t  upon h e r  by w i l l f u l l y  d r i v i n g  h i s  a u t o m o b i l e  a t  h e r  

i n  s u c h  a manner  a s  t o  r e a s o n a b l y  p l a c e  h e r  i n  f e a r  of 

r e c e i v i n g  g r e a t  b o d i l y  harm a n d  i n j u r y .  S h e  s o u g h t  b o t h  

compensa tory  and p u n i t i v e  damages (ROA, p a g e s  1 and 2 ) .  On 

December 9 ,  1988,  Respondent  f i l e d  a n  Amended Complaint  by 

w h i c h  s h e  added ,  as  Count 11, a n  a c t i o n  b a s e d  upon s i m p l e  

n e g l i g e n c e  on t h e  p a r t  of  t h e  P e t i t i o n e r  i n  t h e  o p e r a t i o n  of 

h i s  a u t o m o b i l e  a n d  s o u g h t  o n l y  c o m p e n s a t o r y  damages f o r  

e m o t i o n a l  d i s t r e s s  c a u s e d  by t h e  same a c t s  of  t h e  P e t i t i o n e r  

a s  s e t  f o r t h  i n  Count I. 

Answer was f i l e d  as  t o  Count I ( a s s a u l t ) ,  d e n y i n g  t h e  

a l l e g a t i o n s  m a t e r i a l  t o  t h a t  a c t i o n  a n d  a s s e r t i n g  a s  a n  

a f f i r m a t i v e  d e f e n s e ,  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  

P l a i n t i f f .  The a f f i r m a t i v e  d e f e n s e  was s u b s e q u e n t l y  s t r i k e n  

( R O A ,  p a g e  5 0  a n d  50A, p a g e s  6 5  and  55 ,  p a r a g r a p h  5 ) .  A 

Motion t o  D i s m i s s  was made as  t o  Count I1 ( n e g l i g e n c e )  upon 

t h e  g rounds  t h a t  t h a t  Count a l l e g e d  n e g l i g e n t  a s s a u l t ,  which 
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i n  l a w  i s  c o n t r a d i c t o r y ,  and t h a t  t h e r e  were no a l l e g a t i o n s  

of impac t  o r  o t h e r  p h y s i c a l  i n j u r y  t o  s u p p o r t  a n  a c t i o n  f o r  

e m o t i o n a l  d i s t r e s s  (ROA, p a g e s  6 and 7 ) .  

On March 29,  1989,  Respondent  v o l u n t a r i l y  d i s m i s s e d  t h e  

n e g l i g e n c e  c o u n t  of  h e r  Amended Complaint  (ROA, page 12) and 

n o t i c e d  t h e  case a t  i s s u e  a n d  r e a d y  f o r  t r i a l  a s  t o  t h e  

a s s a u l t  c o u n t  (ROA,  page 11). P e t i t i o n e r  moved f o r  Summary 

Judgment (ROA, page  4 1 )  which w a s  d e n i e d  (ROA,  p a g e s  6 5  and  

6 6 ,  p a r a g r a p h  4 ) .  A f t e r  much i n t e r v e n i n g  a c t i v i t y  n o t  

ma te r i a l  t o  t h e  a p p e a l ,  t h e  c a u s e ,  as  t h u s  p o s t u r e d ,  went t o  

t r i a l  b e f o r e  a j u r y  t h a t ,  on F e b r u a r y  23, 1990,  r e t u r n e d  i t s  

v e r d i c t  f o r  t h e  P e t i t i o n e r ,  Defendant  ( R O A ,  p a g e s  1 1 4  a n d  

1 1 5 ) .  

D u r i n g  t h e  c o u r s e  o f  t h e  l i t i g a t i o n ,  t h e  P e t i t i o n e r  

made t h e  f o l l o w i n g  o f f e r s  t o  s e t t l e  t h e  R e s p o n d e n t ' s  claim: 

O f f e r  o f  J u d g m e n t  p u r s u a n t  t o  F l o r i d a  S t a t u t e  
7 6 8 . 7 9  ( f o r  $ 1 0 1 . 0 0 ) ,  s e r v e d  J a n u a r y  5 ,  1 9 8 9 ,  
f i l e d  w i t h  t h e  lower  Cour t  J a n u a r y  6 ,  1989 (ROA,  
page  10) 

O f f e r  o f  S e t t l e m e n t  p u r s u a n t  t o  F l o r i d a  S t a t u t e  
4 5 . 0 6 1  ( f o r  $ 1 0 1 . 0 0 ) ,  s e r v e d  J a n u a r y  5 ,  1 9 8 9 ,  
f i l e d  w i t h  t h e  l o w e r  Cour t  May 1, 1990 (ROA,  page  
133)  

O f f e r  o f  S e t t l e m e n t  ( 4 5 . 0 6 1 1 ,  o r  i n  t h e  
A l t e r n a t i v e ,  O f f e r  o f  Judgment (768.791,  o r  i n  t h e  
A l t e r n a t i v e ,  O f f e r  of  Judgment (Ru le  1 . 4 4 2 ) ( a g a i n  
f o r  $101 .00) ,  s e r v e d  March 2 9 ,  1 9 8 9 ,  f i l e d  w i t h  
t h e  lower Cour t  March 3 1 ,  1989 (ROA, pages  13 and 
14) 

O f f e r  o f  J u d g m e n t  p u r s u a n t  t o  F l o r i d a  S t a t u t e s  
768.79 ( f o r  $1 ,001 .00)  s e r v e d  and  f i l e d  w i t h  l o w e r  
Cour t  J u l y  26 ,  1989 (ROA, page  24 )  
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Each of t h e  o f f e r s  were r e f u s e d  by t h e  Respondent .  

On A p r i l  3 ,  1990,  P e t i t i o n e r  f i l e d  h i s  Motion t o  E n t e r  

F i n a l  Judgment I n c l u d i n g  A t t o r n e y s '  F e e s ,  C o s t s  and Expenses  

( R O A ,  p a g e s  116 t h r o u g h  1181, b a s e d  on t h e  v e r d i c t  h a v i n g  

been  i n  f a v o r  of  t h e  P e t i t i o n e r  and  r e c i t i n g  t h e  making of 

e a c h  of  t h e  o f f e r s  t o  s e t t l e ,  i n c l u d i n g  t h e  l a s t  o f f e r  o f  

J u l y  26 ,  1989 ,  u n d e r  S e c t i o n  768.79,  F l a . S t a t . ( 1 9 8 9 ) .  

Hea r ing  on t h e  mot ion  was h e l d  b e f o r e  t h e  lower  Cour t  

on A p r i l  23 ,  1990 ( S e e  " J u d g e ' s  n o t e s " ,  ROA, pages  123  and 

1241,  and was f o l l o w e d  by memoranda of  t h e  p a r t i e s  f o r  t h e i r  

r e s p e c t i v e  p o s i t i o n s  on whe the r  P e t i t i o n e r ' s  a t t o r n e y s '  f e e s  

were awardab le  (ROA,  p a g e s  120  t h r o u g h  122 ,  a n d  p a g e s  1 3 4  

t h r o u g h  1 4 0 ) .  The lower Cour t  r e n d e r e d  i t s  F i n a l  Judgment 

on May 1, 1990 (ROA,  p a g e s  1 4 1  and 1421,  award ing  a t t o r n e y s '  

f e e s  and e x p e n s e s  t o  P e t i t i o n e r  i n  t h e  sum o f  $8,266.87 f o r  

R e s p o n d e n t ' s  f a i l u r e  t o  a c c e p t  t h e  o f f e r  made J a n u a r y  6 ,  

1989 ,  unde r  S e c t i o n  45.061,  F l a . S t a t . ( 1 9 8 9 ) ,  which o f f e r  was 

f i l e d  w i t h  t h e  l o w e r  Cour t  on May 1, 1990 (ROA,  page  133).  

R e s p o n d e n t  t i m e l y  f i l e d  M o t i o n  f o r  R e h e a r i n g  o r  t o  

A l t e r  o r  Amend F i n a l  Judgment u n d e r  R u l e  1 , 5 3 0 ,  F.R.C.P. 

( R O A ,  page  1 4 3 1 ,  and ,  o v e r  P e t i t i o n e r ' s  o b j e c t i o n ,  h e a r i n g  

was h e l d  on t h a t  mot ion  J u n e  26 ,  1990 ( S e e  " J u d g e ' s  n o t e s ,  

ROA, pages  155  t h r o u g h  1 5 7 ) .  On August  2 8 ,  1990,  t h e  lower 

Cour t  r e n d e r e d  i t s  Amended F i n a l  Judgment ( R O A ,  p a g e s  1 7 0  

t h r o u g h  1 7 2 )  i n  f a v o r  of  P e t i t i o n e r  and  awarded him c o s t s  
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u s  l l y  r e c o v e r a b l e  by  a p r e v a i l i n g  p a r t y ,  b u t  d e n i e d  

a t t o r n e y ' s  f e e s  and  o t h e r  e x p e n s e s ,  r e l y i n g  i n  t h a t  r e g a r d  

upon Coe v.  B & D T r a n s p o r t a t i o n  S e r v i c e s ,  I n c . ,  561  So.2d 

469 ( F l a .  2nd DCA, 1 9 9 0 ) .  

P e t i t i o n e r  a p p e a l e d  t o  t h e  D i s t r i c t  Cour t  of Appeal ,  

F i r s t  D i s t r i c t  o f  F l o r i d a ,  which r e n d e r e d  i t s  d e c i s i o n  J u n e  

1 7 ,  1 9 9 1 ,  a f f i r m i n g  t h e  T r i a l  C o u r t ' s  judgment (579  So.2d 

840) .  Almost c o n c u r r e n t  w i t h  t h e  r e n d i t i o n  of  t h a t  o p i n i o n  

was t h e  o p i n i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  

D i s t r i c t  i n  Memorial  S a l e s ,  I n c .  v .  P i k e ,  579 So.2d 778,  by 

which t h e  l a t t e r  Cour t  h e l d  c o n t r a r y  t o  t h e  d e c i s i o n  i n  t h e  

i n s t a n t  case and  t h e  d e c i s i o n s  of  t h e  Second D i s t r i c t .  The 

P e t i t i o n e r  t h e n  s o u g h t  r e v i e w  of  t h e  i n s t a n t  case b a s e d  upon 

t h e  d i s c r e t i o n a r y  " c o n f l i c t "  j u r i s d i c t i o n  o f  t h i s  C o u r t .  
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SUMMARY OF ARGUMENT 

An examination of the overall wording of Section 

45.051, Fla,Stat.(1987), reveals that it is not applicable 

to instances where, as here, verdict was rendered in favor 

of the defendant-offeror. For its applicability it is 

necessary that the plaintiff recover judgment in plaintiff's 

favor before sanctions involving attorney's fees and other 

costs may be invoked by an offeror (be he defendant or 

plaintiff). In s o  holding, the District Court of Appeal, 

First District, recognized the similar holdings of the 

District Court of Appeal, Second District. The contrary 

holding of the District Court of Appeal, Third District, in 

Memorial Sales is erroneous and must be overruled. 
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ARGUMENT 

WHETHER THE DISTRICT C O U R T  OF APPEAL, F IRST 
DISTRICT, ERRED I N  AFFIRMING THE T R I A L  COURT'S 
JUDGMENT D E N Y I N G  PETITIONER/DEFENDANT'S ATTORNEYS' 
FEES SOUGHT UNDER SECTION 45.061, FLA.STAT.(1987). 

The D i s t r i c t  Cour t  o f  A p p e a l ,  F i r s t  D i s t r i c t ,  a f t e r  

b e i n g  p r e s e n t e d  w i t h  b r i e f s  and o r a l  a rgumen t s  s i m i l a r  t o  

t h o s e  now b e i n g  t e n d e r e d  t o  t h i s  C o u r t ,  h e l d  t h a t  t h e  

l a n g u a g e  o f  S e c t i o n  45.061 d i d  n o t  admi t  t o  a c o n s t r u c t i o n  

award ing  a t t o r n e y ' s  f e e s  t o  a p r e v a i l i n g  d e f e n d a n t - o f f e r o r  

a g a i n s t  a n o n - p r e v a i l i n g  p l a i n t i f f - o f f e r e e .  I n  so  h o l d i n g ,  

t h a t  Cour t  a l i g n e d  i t s e l f  w i t h  t h e  D i s t r i c t  Cour t  of Appeal ,  

Second D i s t r i c t ,  as  announced i n  Coe v. B & D T r a n s p o r t a t i o n  

S e r v i c e s ,  I n c . ,  561 So .2d  469 ( F l a .  2nd D C A ,  1990) a n d  

N o r r i s  & A s s o c i a t e s  Of N a p l e s ,  I n c .  v .  E l k i n s ,  570 So.2d 

1386 ( F l a .  2nd D C A ,  1990) ( a n d  l a t e r  r e a f f i r m e d  by  t h e  

Second D i s t r i c t  i n  Westover  v .  A l l s t a t e  I n s u r a n c e  Company, 

581 So.2d 988, s u b s e q u e n t  t o  t h e  i n s t a n t  d e c i s i o n . )  

However, b e c a u s e  t h e  D i s t r i c t  C o u r t ,  T h i r d  D i s t r i c t ,  i n  

Memorial  S a l e s ,  I n c .  e t  a l .  v .  P i k e ,  579 So.2d 778 ( F l a .  3d 

DCA, 19911, e x p r e s s l y  h e l d  t o  t h e  c o n t r a r y ,  c o n f l i c t  a r o s e .  

The T h i r d  D i s t r i c t  found  t h a t  t h e  l a n g u a g e  of S e c t i o n  45.061 

d i d  n o t  e x c l u d e  a n  o f f e r o r - d e f e n d a n t ,  w h i c h  e n j o y e d  a 

d i r e c t e d  v e r d i c t  i n  i t s  f a v o r ,  f rom r e c o v e r i n g  a t t o r n e y ' s  

f e e s  f r o m  t h e  p l a i n t i f f - o f f e r e e .  T h a t  C o u r t  d i d  n o t  

r e c o g n i z e  n o r  t r e a t  t h e  c o n f l i c t i n g  v i e w s  of i t s  s i s t e r  

D i s t r i c t  C o u r t s ,  t h e  Second D i s t r i c t  ( h o l d i n g  t h e  s e c t i o n  
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i n a p p l i c a b l e  a n d  t h e  F i f t h  D i s t r i c t  ( h o l d i n g  t h e  s e c t i o n  

u n c o n s t i t u t i o n a l ) .  

I n  t h e  i n s t a n t  case,  t h e  F i r s t  D i s t r i c t  Cour t  a g r e e d  

w i t h  t h e  R e s p o n d e n t  t h a t  a n  a n a l y s i s  o f  t h e  w o r d i n g  o f  

S e c t i o n  45.061 l e a d s  t o  t h e  c o n c l u s i o n  t h a t  i t  r e q u i r e s  t h a t  

t h e  p l a i n t i f f  r e c o v e r  judgment b e f o r e  t h e  d e f e n d a n t - o f f e r o r  

may r e c o v e r  a t t o r n e y ' s  f e e s ,  as d o e s  S e c t i o n  768.79 (Makar 

v .  I n v e s t o r s  Rea l  E s t a t e  Management, I n c . ,  553 So.2d 298 

( F l a .  1 s t  D C A ,  1 9 8 9 ) )  a n d  R u l e  1 . 4 4 2 ,  F.R.C.P. ( K l i n e  v 

P u b l i x  S u p e r m a r k e t s ,  I n c . ,  5 6 8  So .2d  929  ( F l a .  2nd DCA, 

1990)  a s  t o  p r e s e n t  form o f  t h a t  r u l e  and  B & H C o n s t r u c t i o n  

v .  T a l l a h a s s e e  Community C o l l e g e ,  542 So.2d 382 ( F l a .  1 s t  

DCA,  1989)  r e v . d e n .  549 So.2d 1013, as t o  t h e  f o r m e r  form o f  

t h e  r u l e ) .  

A s  p e r t i n e n t  h e r e ,  S e c t i o n  45 .061(2 )  p r o v i d e s :  

An o f f e r  s h a l l  b e  p r e s u m e d  t o  h a v e  b e e n  
u n r e a s o n a b l y  r e j e c t e d  b y  a d e f e n d a n t  i f  t h e  
judgment e n t e r e d  i s  a t  l e a s t  25  p e r c e n t  g r e a t e r  
t h a n  t h e  o f f e r  r e j e c t e d ,  a n d  a n  o f f e r  s h a l l  b e  
presumed t o  have  been  u n r e a s o n a b l y  r e j e c t e d  by  a 
p l a i n t i f f  i f  t h e  judgment e n t e r e d  i s  a t  l e a s t  25 
p e r c e n t  l e s s  t h a n  t h e  o f f e r  r e j e c t e d .  F o r  t h e  
p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  amount  o f  t h e  - 
j u d g m e n t  s h a l l  b e  t h e  t o t a l  amoun t  o f  money 
d a m a g e s  a w a r d e d  p l u s  t h e  amoun t  o f  c o s t s  a n d  
e x p e n s e s  r e a s o n a b l y  i n c u r r e d  by t h e  p l a i n t i f f  o r  
c o u n t e r - p l a i n t i f f  p r i o r  t o  t h e  making of  t h e  o f f e r  
f o r  w h i c h  r e c o v e r y  i s  p r o v i d e d  b y  o p e r a t i o n  of 
o t h e r  p r o v i s i o n s  o f  F l o r i d a  l a w .  ( e m p h a s i s  
s u p p l i e d )  

It does  n o t  ment ion  a judgment f o r  t h e  d e f e n d a n t  and c l e a r l y  

s u c h  i s  n o t  c o n t e m p l a t e d  by t h a t  s e c t i o n .  T h i s  c o n c l u s i o n  
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i s  f u r t h e r  s u p p o r t e d  by t h e  o p e n i n g  p h r a s e  of s u b s e c t i o n  ( 2 )  

o f  S e c t i o n  45.061: 

'I ( 2 )  I f ,  upon  m o t i o n  by  t h e  o f f e r o r  w i t h i n  30 
d a y s  a f t e r  e n t r y  of judgment ,  t h e  c o u r t  d e t e r m i n e s  
t h a t  a n  o f f e r  was r e j e c t e d  u n r e a s o n a b l y ,  * * * 
(Emphasis  s u p p l i e d )  

It  would b e  l o g i c a l l y  c o n t r a d i c t o r y  t o  r e a d  i n t o  t h i s  

p o r t i o n ,  t o g e t h e r  w i t h  t h e  p o r t i o n  q u o t e d  above  i t ,  t h a t  a 

j u d g m e n t  f o r  damages and c o s t s  i s  t o  f i r s t  be  e n t e r e d  f o r  

t h e  p r e v a i l i n g  d e f e n d a n t ,  who o n l y  t h e n  may move f o r  award 

o f  a t t o r n e y ' s  f e e s  and o t h e r  e x p e n s e s .  The c l ea r  i n t e n t  i s  

t h a t  t h i s  s e c t i o n  i s  t o  a p p l y  o n l y  t o  i n s t a n c e s  w h e r e  t h e  

p l a i n t i f f  ( o r  c o u n t e r - p l a i n t i f f )  r e c o v e r s  judgment .  

Al though n o t  d i r e c t l y  on p o i n t ,  it i s  i n t e r e s t i n g  t o  

n o t e  t h a t  t h i s  C o u r t ,  t h e  F l o r i d a  Supreme C o u r t ,  i n  a d o p t i n g  

t h e  c u r r e n t  R u l e  1 .442 ,  F.R.C.P., e f f e c t i v e  J a n u a r y  1, 1990,  

w a s  t r y i n g  t o  r e s o l v e  c o n f u s i o n  i n  t h e  p r o v i s i o n  of S e c t i o n  

768.79,  and 45.061, F l a . S t a t .  ( 1 9 8 7 ) ,  and  i t s  t h e n  e x i s t i n g  

R u l e  1.442.  The F l o r i d a  Bar R e :  Amendment t o  R u l e s ,  550 

So.2d 442 ( F l a .  1 9 8 9 ) .  The C o u r t  was p r e s e n t e d  v a r i o u s  

p r o p o s a l s  f o r  s a n c t i o n s  f o r  r e f u s a l  t o  a c c e p t  o f f e r s  o f  

s e t t l emen t  a n d ,  i n d e e d ,  was u rged  by t h e  Board o f  Governors  

of  t h e  F l o r i d a  Bar: 

" t o  r e t a i n  t h e  c u r r e n t  r u l e  of  s a n c t i o n s  b u t  t o  
e x t e n d  t h e  c o v e r a g e  t o  a l l  - p a r t i e s "  ( 5 5 0  So.2d a t  
page  442;  emphas i s  s u p p l i e d ) .  

Yet, e x p r e s s i n g  t h a t  t h e  new r u l e  a d o p t e d  by t h a t  d e c i s i o n  

r e f l e c t e d  " t h e  major  components o f  t h e  S t a t u t e s  i n  q u e s t i o n "  
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( 5 5 0  So.2d a t  p .  4 4 2 ) ,  t h i s  Cour t  n o n e t h e l e s s  made t h a t  r u l e  

a p p l i c a b l e  o n l y  t o  i n s t a n c e s  i n  which judgment i s  r e c o v e r e d  

by t h e  P l a i n t i f f .  1 . 4 4 2 ( 1 ) ( B ) ( i )  & (ii), F.R.C.P. (19901,  

and see K l i n e  v P u b l i x  S u p e r m a r k e t s ,  I n c . ,  568 So.2d 

929 ( F l a .  2nd DCA,  1 9 9 0 ) .  

A c c o r d i n g l y ,  t h e  d e c i s i o n  of t h e  D i s t r i c t  C o u r t  of  

A p p e a l ,  F i r s t  D i s t r i c t ,  i n  t h e  i n s t a n t  c a s e  s h o u l d  b e  

a f f i r m e d  a n d  t h e  d e c i s i o n  of t h e  D i s t r i c t  C o u r t ,  T h i r d  

D i s t r i c t ,  i n  Memorial, s u p r a ,  s h o u l d  b e  o v e r r u l e d .  
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COMMENT 

A l t h o u g h  n o t  n e c e s s a r y  t o  t h e  d e t e r m i n a t i o n  of t h e  

d e c i s i o n  h e r e  s o u g h t  t o  be r e v i e w e d ,  t h e  u n d e r s i g n e d ,  as a 

p r a c t i c i n g  member o f  t h e  t r i a l  Bar o f  F l o r i d a  and  as  a n  

o f f i c e r  o f  t h i s  C o u r t ,  f e e l s  c o n s t r a i n e d  t o  ment ion  t o  t h e  

C o u r t  t h e  c u r r e n t  s t a t u s ,  i n  t h e  v a r i o u s  D i s t r i c t s ,  o f  

d e c i s i o n a l  l a w  p e r t a i n i n g  t o  t h e  t h r e e  d e v i c e s  b y  w h i c h  

a t t o r n e y s '  f e e s  may be  s o u g h t  f o r  t h e  f a i l u r e  of  a n  o f f e r e e  

t o  s e t t l e .  

A s  s t a t e d  a b o v e ,  t h e r e  seems a t  t h i s  p o i n t  t o  be 

u n i f o r m i t y  w i t h  r e g a r d  t o  Ru le  1 .442;  t h a t  i s ,  t h a t  i t  i s  

u n q u e s t i o n a b l y  c o n s t i t u t i o n a l  and  t h a t  i t  a p p l i e s  o n l y  t o  

i n s t a n c e s  where t h e  p l a i n t i f f  r e c o v e r s  judgment .  K l i n e  and 

N o r r i s ,  s u p r a ,  Second D i s t r i c t ,  B & H C o n s t r u c t i o n ,  s u p r a ,  

F i r s t  D i s t r i c t .  However, as t o  S e c t i o n s  768.79 and 45.061, 

F l a . S t a t . ,  t h e  p i c t u r e  i s  somewhat d i f f e r e n t .  

The F i r s t  D i s t r i c t  i n  Hughes v.  Goolsby ,  578 So.2d 348 

( F l a .  1 s t  D C A ,  1 9 9 1 )  h e l d  7 6 8 . 7 9  F l a . S t a t .  ( 1 9 8 9 )  

u n c o n s t i t u t i o n a l  f o r  t h e  r e a s o n s  s t a t e d  i n  M i l t o n  v .  L e a p a i ,  

562 So.2d 804 ( F l a .  5 t h  DCA,  1990)  w i t h  r e s p e c t  t o  t h e  F i f t h  

D i s t r i c t ' s  d e t e r m i n a t i o n  t h a t  s e c t i o n  4 5 . 0 6 1  i s  

u n c o n s t i t u t i o n a l .  The F i r s t  Dis t r ic t  c e r t i f i e d  i t s  f i n d i n g  

t o  t h i s  C o u r t ,  b u t  t h e  p a r t y  i n  t h a t  case o f f e n d e d  by  t h e  

d e c i s i o n  c h o s e  n o t  t o  s e e k  r e v i e w  of  t h e  q u e s t i o n  c e r t i f i e d .  

T h e r e f o r e ,  i n  t h e  F i r s t  D i s t r i c t ,  S e c t i o n  7 6 8 . 7 9  i s  no  
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l o n g e r  a p p l i c a b l e  i n  any  case. The o t h e r  d i s t r i c t s  do  n o t  

a p p e a r  t o  h a v e  t r e a t e d  t h e  q u e s t i o n  of  t h e  c o n s t i t u t i o n a l i t y  

of  768.79,  b u t  have  u n i f o r m l y  h e l d  i t  a p p l i c a b l e  o n l y  where 

t h e  p l a i n t i f f  r e c o v e r s  judgment .  See ,  f o r  example ,  R a b a t i e  

v .  U . S .  S e c u r i t y  I n s .  Co . ,  5 8 1  So.2d 1327 ( F l a .  3d DCA, 

1989,  r e h . d e n .  J u l y  2 ,  1 9 9 1 ) ;  K l i n e ,  s u p r a .  

With r e g a r d  t o  S e c t i o n  45.061, t h e  p i c t u r e  i s  o n e  of 

t o t a l  c h a o s .  The F i f t h  D i s t r i c t ,  i n  M i l t o n ,  s u p r a ,  h e l d  i t  

u n c o n s t i t u t i o n a l l y  i n f r i n g e d  upon t h e  ru le -making  power  o f  

t h i s  Cour t  and s t r u c k  i t .  It c e r t i f i e d  t h e  q u e s t i o n  t o  t h i s  

C o u r t  w h e r e  i t  now s t a n d s  u n d e r  d o c k e t  number  7 6 , 2 4 1 .  

C o u n s e l  f o r  o n e  o f  t h o s e  p a r t i e s  i n f o r m s  u s  t h a t  o r a l  

a rgument  w a s  had on December 3,  1990.  

T h e  S e c o n d  D i s t r i c t  h a s  s p e c i f i c a l l y  r e j e c t e d  t h e  

a rgument  t h a t  45.061 u n c o n s t i t u t i o n a l l y  i n f r i n g e s  o n  t h e  

C o u r t ' s  a u t h o r i t y  ( A .  G .  Edwards & Sons ,  I n c .  v .  D a v i s ,  559 

So.2d 235 ( F l a .  2nd DCA, 1 9 9 0 ) ) ,  b u t  h o l d s  i t  a p p l i c a b l e  

o n l y  w h e r e  p l a i n t i f f  r e c o v e r s  judgment .  Coe, - Norris,  and 

Westover ,  s u p r a .  

The T h i r d  D i s t r i c t ,  as s t a t e d  above ,  h e l d  i n  Memorial  

t h a t  t h e  s e c t i o n  was a p p l i c a b l e  i n  a c a s e  w h e r e  t h e  

d e f e n d a n t s  h a d  v e r d i c t s  i n  t h e i r  f a v o r ,  b u t  a v o i d e d  t h e  

c o n s t i t u t i o n a l i t y  q u e s t i o n  i n  t h a t  case. 

I n  t h e  i n s t a n t  c a s e ,  t h e  F i r s t  D i s t r i c t ,  i n  i t s  

f o o t n o t e  a t  page  8 4 1  of 579 So.2d r e f e r r e d  t o  i t s  h o l d i n g  as 
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t o  S e c t i o n  7 6 8 . 7 9  i n  H u g h e s ,  b u t  s t a t e d  t h a t  t h e  

c o n s t i t u t i o n a l i t y  q u e s t i o n  h a d  n o t  b e e n  p r e s e n t e d  i n  t h e  

i n s t a n t  c a se .  However ,  i t  i s  c l e a r  f r o m  t h a t  C o u r t ' s  

r e l i a n c e  i n  Hughes on t h e  r a t i o n a l e  of t h e  F i f t h  D i s t r i c t ,  

e x p r e s s e d  i n  M i l t o n  a s  t o  4 5 . 0 6 1 ,  i n  h o l d i n g  7 6 8 . 7 9  

u n c o n s t i t u t i o n a l ,  t h a t  t h e  F i r s t  D i s t r i c t  wou ld  h o l d  

s i m i l a r l y  w i t h  r e g a r d  t o  45.061 when t h a t  i s s u e  i s  p r o p e r l y  

b e f o r e  t h a t  C o u r t .  S i n c e  t h e  Supreme  Cour t  now h a s  t h e  

i n s t a n t  case  and  t h e  M i l t o n  v .  L e a p a i  case p e n d i n g  b e f o r e  

i t ,  t h e  o p p o r t u n i t y  t o  c l a r i f y  and  r e s o l v e  t h e s e  d i f f e r e n c e s  

among t h e  D i s t r i c t s  i s  most i n v i t i n g l y  p r e s e n t e d  and  i t  i s  

hoped t h a t  t h i s  Cour t  w i l l  a c c e p t  t h a t  o p p o r t u n i t y  f o r  t h e  

b e n e f i t  o f  t h e  Bar. 
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CONCLUSION 

The d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  o f  Appeal ,  F i r s t  

D i s t r i c t ,  i n  t h e  i n s t a n t  case s h o u l d  b e  a f f i r m e d  a n d  t h e  

d e c i s i o n  o f  t h e  Dis t r ic t  Cour t  o f  Appeal ,  T h i r d  D i s t r i c t ,  i n  

Memorial S a l e s ,  I n c .  e t  a l .  v .  P i k e ,  579 So.2d 778 ( F l a .  3d 

DCA,  19911,  s h o u l d  be o v e r r u l e d .  
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