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. 

ARGUMENT 

WHETHER A DEFENDANT I N  A C I V I L  ACTION I S  ENTITLED 
TO AN AWARD O F  ATTORNEY'S FEES PURSUANT TO S E C T I O N  
45.061, FLORIDA STATUTES ( 1 9 8 9 )  WHEN THE J U R Y  RETURNS 
A V E R D I C T  OF NO L I A B I L I T Y  ON PART OF DEFENDANT. 

A p p e l l e e  a r g u e s  t h a t  a n  a n a l y s i s  o f  t h e  wording  o f  S e c t i o n  

45.061,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 )  l e a d s  t o  t h e  c o n c l u s i o n  t h a t  t h e  

s t a t u t e  r e q u i r e s  t h a t  judgment  be  e n t e r e d  i n  f a v o r  o f  a p l a i n t i f f  

b e f o r e  a d e f e n d a n t  may r e c o v e r  a t t o r n e y ' s  f e e s .  A p p e l l e e  sup-  

p o r t s  h e r  a rgumen t  by p o i n t i n g  o u t  t h a t  S e c t i o n  4 5 . 0 6 1 ( 2 )  d o e s  

n o t  m e n t i o n  a ' ' judgment  f o r  t h e  d e f e n d a n t " .  The o b v i o u s  f l a w  i n  

A p p e l l e e ' s  a rgument  i s  t h a t  S e c t i o n  4 5 . 0 6 1 ( 2 )  d o e s  n o t  m e n t i o n  a 

" judgment  f o r  t h e  p l a i n t i f f "  e i t h e r .  The p e r t i n e n t  p a r t  o f  S e c t i o n  

45 .061(2 )  r e a d s :  

An o f f e r  s h a l l  be presumed t o  have  been  
u n r e a s o n a b l y  r e j e c t e d  by a d e f e n d a n t  i f  t h e  
judgment  e n t e r e d  is  a t  l e a s t  25 p e r c e n t  
g r e a t e r  t h a n  t h e  o f f e r  r e j e c t e d ,  and a n  o f f e r  
s h a l l  be  presumed t o  have  been  u n r e a s o n a b l y  
r e j e c t e d  by a p l a i n t i f f  i f  t h e  judqmen t  
e n t e r e d  is  a t  l e a s t  25 p e r c e n t  l e s s  t h a n  t h e  
o f f e r  r e j e c t e d .  ( e m p h a s i s  a d d e d )  

I f  one  accepts  A p p e l l e e ' s  a rgumen t  t h a t  S e c t i o n  4 5 . 0 6 1 ( 2 )  

must  m e n t i o n  judgment  f o r  t h e  d e f e n d a n t  b e f o r e  d e f e n d a n t  is  

e n t i t l e d  t o  a t t o r n e y ' s  f e e s  t h e n ,  a s  a ma t t e r  o f  c o n s i s t e n c y ,  

o n e  must  a c c e p t  t h a t  S e c t i o n  4 5 . 0 6 1 ( 2 )  must  m e n t i o n  judgment  fo r  

t h e  p l a i n t i f f  b e f o r e  c o n c l u d i n g  t h a t  S e c t i o n  4 5 . 0 6 1 ( 2 )  r e q u i r e s  

" judgment  i n  f a v o r "  o f  p l a i n t i f f  b e f o r e  a d e f e n d a n t  i s  e n t i t l e d  t o  

a t t o r n e y ' s  fees.  Because  t h e  wording  o f  S e c t i o n  45 .061(2 )  d o e s  

n o t  s p e c i f y  a judgment  f o r  p l a i n t i f f  o r  d e f e n d a n t ,  o n e  must  look 
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t o  t h e  r e q u i r e m e n t  i n  t h e  s t a t u t e  c o n c e r n i n g  t h e  amount o f  t h e  

o f f e r  a s  compared t o  t h e  amount o f  t h e  judgment  e n t e r e d  by t h e  

C o u r t  i n  o r d e r  t o  d e t e r m i n e  t h e  i n t e n t  of t h e  s t a t u t e .  

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  i n  t h e  r e c e n t  case of 

Winn D i x i e  S t o r e s ,  I n c .  v .  E l b e r t ,  16 FLW 2954 ( F l a .  4 t h  DCA 

November 27,  1991)  a n a l y z e d  t h e  p l a i n  l a n g u a g e  of S e c t i o n  

4 5 . 0 6 1 ( 2 )  and c o n c l u d e d  t h a t  t h e  s t a t u t e  d o e s  n o t  r e q u i r e  t h a t  

judgment  be  e n t e r e d  i n  f a v o r  o f  p l a i n t i f f  b e f o r e  a d e f e n d a n t  is  

e n t i t l e d  t o  a n  award o f  a t t o r n e y ' s  f e e s .  The c o u r t  c o n f i r m e d  

t h a t  a v e r d i c t  award ing  a p l a i n t i f f  n o t h i n g  i s  c e r t a i n l y  25 p e r -  

c e n t  less t h a n  any  o f f e r  which  would a c t i v a t e  t h e  a p p l i c a b l e  po r -  

t i o n  of t h e  s t a t u t e .  - I d .  The c o u r t  a l so  r e c o g n i z e d  t h e  same 

common s e n s e  a rgument  t h a t  A p p e l l a n t  h a s  advanced  t h r o u g h o u t  t h i s  

a p p e a l .  The c o u r t  r e c o g n i z e d  t h a t ,  " i t  i s  u n r e a s o n a b l e  t o  t h i n k  

t h a t  t h e  l e g i s l a t u r e  i n  e n a c t i n g  e i t h e r  o r  b o t h  o f  t h e s e  s t a t u t e s  

(45 .061  and 768.79)  i n t e n d e d  t o  award a t t o r n e y ' s  f e e s  i n  t h e  

e v e n t  o f  a v e r d i c t  o f  $1.00 where a n  a p p r o p r i a t e  o f f e r  had been  

f i l e d  b u t  n o t  i n  t h e  case o f  a ' d e f e n s e  v e r d i c t '  w i t h  a n  

a p p r o p r i a t e  o f f e r " .  I d  a t  2954. F u r t h e r ,  i t  seems e x t r e m e l y  u n f a i r  

t h a t  a d e f e n d a n t  c a n  make a n  o f f e r  p u r s u a n t  t o  S e c t i o n  45.061 

which  i s  n o t  a c c e p t e d  and t h e n  o b t a i n  a judgment  o f  no l i a b i l i t y  

b u t  c a n n o t  co l l ec t  f e e s ,  w h i l e  a t  t h e  same t i m e ,  i f  a p l a i n t i f f  

m a k e s  a n  o f f e r  which i s  n o t  a c c e p t e d  and g e t s  a judgment  i n  i t s  

f a v o r ,  t h e  p l a i n t i f f  c a n  c o l l e c t  a t t o r n e y ' s  f e e s .  

A p p e l l e e  a r g u e s  t h a t  t h e  c l e a r  i n t e n t  o f  S e c t i o n  4 5 . 0 6 1 ( 2 )  is 
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t o  a p p l y  o n l y  t o  cases where  t h e  p l a i n t i f f  r e c o v e r s  j udgmen t ,  

w i t h o u t  p r o v i d i n g  t h i s  C o u r t  w i t h  any  c i t a t i o n s  i n d i c a t i n g  t h e  

t r u e  i n t e n t  o f  t h e  F l o r i d a  L e g i s l a t u r e .  The t r u e  i n t e n t  o f  t h e  

L e g i s l a t u r e  is  c l e a r  when o n e  a n a l y z e s  t h e  1990 amendment t o  

S e c t i o n  768.79.  A f t e r  s e v e r a l  D i s t r i c t  C o u r t s  o f  Appeal  

i n t e r p r e t e d  S e c t i o n  768.79 t o  r e q u i r e  t h a t  p l a i n t i f f  o b t a i n  a 

judgment  b e f o r e  d e f e n d a n t  i s  e n t i t l e d  t o  a n  award o f  a t t o r n e y ' s  

f e e s ,  t h e  l e g i s l a t u r e  amended S e c t i o n  768.79.  K l i n e  V .  P u b l i x  

S u p e r m a r k e t s ,  I n c . ,  568 So.2d 929 ( F l a .  2d DCA 1 9 9 0 ) ;  M u j i c a  v .  

T u r n e r ,  582 So.2d 2 4  ( F l a .  3d DCA 1 9 9 1 ) ;  O r i e n t a l  I m p o r t s ,  I n c .  

v .  A l i l i n ,  559 So.2d 4 4 2  ( F l a .  5 t h  DCA 1 9 9 0 )  The p e r t i n e n t  po r -  

t i o n  o f  768.79 now r e a d s  a s  f o l l o w s :  

The d e f e n d a n t  s h a l l  b e  e n t i t l e d  t o  r e c o v e r  
r e a s o n a b l e  cos t s  and  a t t o r n e y ' s  f e e s  i n c u r r e d  
by him o r  on  h i s  b e h a l f . . . . i f  t h e  judgment  is  
o n e  o f  no  l i a b i l i t y  or t h e  judgment  o b t a i n e d  
by t h e  p l a i n t i f f  i s  a t  l e a s t  25 p e r c e n t  l ess  
t h a n  s u c h  o f f e r  ....( e m p h a s i s  a d d e d )  

I t  i s  c l e a r  t h a t  t h e  F l o r i d a  l e g i s l a t u r e  i n t e n d e d  t h a t  

S e c t i o n  768.79 a p p l y  t o  t h o s e  cases i n  which  a judgment  o f  no  

l i a b i l i t y  i s  e n t e r e d .  The l e g i s l a t u r e  d i d  n o t  amend S e c t i o n  

45.061 which  d e a l s  w i t h  s i m i l a r  c i r c u m s t a n c e s  a s  S e c t i o n  768.79 

a l t h o u g h ,  t h e  l e g i s l a t u r e  is  presumed t o  have  knowledge o f  p r i o r  

e x i s t i n g  laws. S t a t e  v .  Dunmann, 427 So.2d 166 ( F l a .  1 9 8 3 ) .  I t  

is a r g u a b l e  t h e r e f o r e  t h a t  t h e  l e g i s l a t u r e  c o n c l u d e d  t h a t  t h e  

word ing  of S e c t i o n  45 .061  w a s  s u f f i c i e n t l y  c l ea r  t o  a p p l y  t o  
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A p p e l l a n t  h a s  s t a t e d  h i s  p o s i t i o n  r e g a r d i n g  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l ' s  m i s p l a c e d  r e l i a n c e  on t h e  e r r o n e o u s  

d e c i s i o n  i n  Coe v.  B & D T r a n s p o r a t i o n  S e r v i c e s ,  I n c . ,  561  So.2d 

469 ( F l a .  2d DCA 1 9 9 0 )  and  w i l l  n o t  r e - a r g u e  t h a t  p o i n t  h e r e .  

A p p e l l a n t  r e s p e c t f u l l y  u r g e s  t h i s  C o u r t  t o  i n t e r p r e t  S e c t i o n  

45.061,  F l o r i d a  S t a t u t e s  ( 1 9 8 9 )  a c c o r d i n g  t o  t h e  p l a i n  l a n g u a g e  

of t h e  s t a t u t e .  T h i s  C o u r t  s h o u l d  a d o p t  t h e  i n t e r p r e t a t i o n  o f  

S e c t i o n  45 .061  found i n  Memorial S a l e s ,  I n c .  v .  P i k e ,  579 So.2d 

778 ( F l a .  3d DCA 1 9 9 1 )  and  Winn D i x i e  S t o r e s ,  I n c .  V .  E l b e r t ,  16 

FLW 2954 ( F l a .  4 t h  DCA November 27,  1 9 9 1 ) .  

-4- 



CONCLUSION 

The d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  F i r s t  D i s t r i c t ,  

i n  t h e  i n s t a n t  case s h o u l d  b e  r e v e r s e d  a n d  t h e  d e c i s i o n s  i n  

Memorial S a l e s ,  I n c .  v s .  P i c k ,  579 So.2d 778 ( F l a .  3d DCA, 1 9 9 1 )  

and  Winn D i x i e  S t o r e s ,  I n c .  v .  E l b e r t ,  1 6  FLW 2954 ( F l a .  4 t h  DCA 

November 2 7 ,  1 9 9 1 )  r e s p e c t i v e l y ,  s h o u l d  b e  a d o p t e d  b y  t h i s  C o u r t  

a s  t h e  L a w  o f  F l o r i d a .  

R e s p e c t f u l l y  s u m b i t t e d ,  

__c__r - 
l A + L I I  

Thomas J. Kennon, I11 
DARBY, PEELE, BOWDOIN & PAYNE 
F l o r i d a  Bar N o .  0844179 
A t t o r n e y s  f o r  P e t i t i o n e r  
327 N o r t h  Hernando S t r e e t  
P o s t  O f f i c e  D r a w e r  1707 
Lake C i t y ,  F l o r i d a  32056-1707 
( 9 0 4 )  752-4120 
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