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INTEREBT OF AMICI CURIAE 

T h e  Insurance Environmental Litigation Association 

( '*IELAtt)  is an association of major property and casualty 

insurance companies. It appears as icus curiae to assist 

courts in resolving environmentally related insurance law 

disputes. Service Insurance Company, Florida Farm Bureau 

Insurance Company, and American Surety and Casualty Company 

are Florida-based property and casualty insurance companies. 

T h e  member companies of IELA and these Florida-based 

companies (the "insurer amiciI*) have issued, in Florida and 

elsewhere, insurance policies that contain provisions similar 

to those at issue here. The Florida-based insurers write a 

high proportion of their business in this state and are 

heavily dependent on the integrity of judicial interpretation 

of insurance contracts in Florida. The insurer arnici's 

extensive experience with the interpretation and application 

of the policy provisions at issue in this case provide them 

with a broad background and unique perspective on insurance 

coverage questions. The insurer a m i d  believe that the 

proper interpretation of insurance contracts serves the 

public interest, as well as the interests of both insurers 

and insureds. ' 
In addition to the Florida insurers, this brief is 1 

submitted on behalf of IELA's member companies: 
and Casualty company, Allstate Insurance Company, American 
International Group, Chubb Group of Insurance Companies, 

Aetna Life 

(continued ...) 
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a 
IELA has appeared as amicus curiae in numerous 

environmental coverage cases, including this case in the 

Eleventh Circuit and several state court pollution exclusion 

cases. 

STATEMENT OF THE CASE 

IELA adopts as its statement of facts the district court 

opinion, published at 731 F. Supp. 1517 (M.D. Fla. 1990). 

At issue is whether contracts of insurance that bar 

coverage for all pollution related property damage except for 

that caused by Ilsudden and accidental" polluting discharges 

preclude coverage for pollution claims arising out of 

' ( . . continued) 
CIGNA Property and Casualty Companies, Continental Insurance 
Company, Crum & Forster Corporation, Fireman's Fund Insurance 
Companies, Hanover Insurance Company, Hartford Insurance 
Group, Home Insurance Company, Liberty Mutual Insurance 
Company, Maryland Casualty Company, Prudential Reinsurance 
Company, Royal Insurance Company, St. Paul Companies, 
Selective Insurance Group, State Farm Fire h Casualty 
Company, The Travelers Insurance Companies, and United States 
Fidelity & Guaranty Company. 
Insurance Corporation is not a member of IELA. 

Mich. 174, to be published 496 N.W.2d 392 (1991) (slip op. 
attached at Appendix Tab 8); Lumbermens Mut. Casualty Co. v. 
Belleville Indus., Inc., 407 Mass. 675, 555 N.E.2d 568 
(1990); Lower Paxton Township v. United States Fidelity 6 
Guar. Co., 383 Pa. Super. 558, 557 A.2d 393 (1989), review 
denied, 93 M.D. Allocatur Dkt. 1989 (Pa. Sept. 22, 1989). 
IELA has been granted leave to appear as amicus in Lone Star 
Indus., Inc. v. Liberty Mut. Ins. Co., No. 87-05683 (Fla. 
11th C i r . ) .  

Appellee Southeastern Fidelity 

2 See, e.cl., Upjohn Co. v New Hampshire Ins. Co., 438 

Unpublished opinions referred to herein are supplied in 
alphabetical order in the Appendix to this brief. 
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longstanding discharges that regularly occurred over a long 

period of time as part of normal business operations. 

district cour t  granted summary judgment to the insurer, 

concluding that Itsuddentt contained a temporal element and 

that Itaccidentaltt ref erred to "an event which is unexpected 

or unintended and does not take place within the usual 

course.It 731 F. Supp. at 1520. Thus, the exclusion 

precluded coverage for pollution caused by 25 years of 

routine waste disposal practices, primarily the discharge of 

oil waste into unlined settling lagoons. The insureds ("the 

Dimmittsll) appealed. 

The  

The U . S .  Court of Appeals for the Eleventh Circuit 

certified to this Court the question of WHETHER, AS A MATTER 

OF LAW, THE POLLUTION EXCLUSION CLAUSE CONTAINED IN THE 

COMPREHENSIVE GENERAL LIABILITY INSURANCE POLICY PRECLUDES 

COVERAGE TO ITS INSURED FOR THE ENVIRONMENTAL CONTAMINATION 

THAT OCCURRED IN THIS CASE.It 935 F.2d 240, 243 (11th Cir. 

1991) (emphasis in original). 

SUMMARY OF ARGUMENT 

This appeal presents this Court with its first 

opportunity to address important legal issues that are part 

of a nationwide battle over insurance coverage for businesses 

that routinely generated pollution as part of their normal 

business activities. 

relatively small commercial policyholders, giant industrial 

Although this particular case involves 
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companies regularly bring identical actions against insurers 

across the country on identical  ground^.^ 

issues in this appeal are of enormous significance well 

beyond the confines of the present dispute. 

Thus, the legal 

4 

The  insurance policies at issue specifically exclude 

coverage for pollution. 

is when the contaminating Ildischarge . . . is sudden and 
accidental." As the district court found, the discharges in 

this case, which took place routinely, continuously, and over 

25 years, were neither I1suddentt nor ttaccidental. It 

The only exception to this exclusion 

IlSuddenIl and Iwaccidentaltt are not ambiguous, especially 

when read together in context. Although llsuddenlf includes an 

element of unexpectedness, it cannot be understood without 

reference to its temporal aspect; it modifies discharges that 

are also tfaccidental.ll By its plain language, the llsudden 

and accidental" exception does not encompass the discharges 

Representative examples include Monsanto Co. v. 3 

Aetna Casualty & Sur. Co., No. 88C-JA-118 (Del. Super. Ct.); 
Dupont v. Admiral Ins. Co., N o .  89-C-AV-99 (Del. Super. Ct.); 
Occidental Chemical Corp. v. Hartford Accident & Indem. Co., 
No. 41009/90 (N .Y.  Sup. Ct.); Texaco, Inc. v. Allianz Ins. 
Co., No. BC036974 ( C a l .  Super. Ct. Los Angeles County). 

Indus., Inc. v. Liberty Mut. Ins. Co., N o .  87-05683 (Fla. 
11th Cir.), and Safe Harbor Enters., Inc. v. United States 
Fidelity & Guar. Co., No. 90-1099-CA-03 (Fla. 16th Cir-). 
Lone Star involves the policyholder's liability for 
environmental damage it caused by operating a wood treatment 
facility for many years. In Safe Harbor, the insured leased 
its premises to a junkyard, which caused pollution for at 
least eight  years. The policies in both cases contain the 
same Itsudden and accidentalt1 pollution exclusion. 

Currently pending in Florida courts are Lone Star 4 
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relevant here, !!common place events which occurred in the 

course of daily business.Il 731 F. Supp. at 1521. 

The pollution exclusion cannot be read as simply a 

restatement of the policies! "occurrence*t definition and 

thereby be rendered superfluous. 

"occurrencegt turns on whether the damase resulting from the 

insured's activities is '!expected1' or "intended." By , 

contrast, the exception to the pollution exclusion focuses 

s o l e l y  on whether the polluting discharcre, rather than the 

resulting damage, is "sudden and accidental." If the 

discharge is not both I1suddent1 and ttaccidental , the 

exception to the exclusion does not come into play. 

exclusion therefore bars coverage for the long-term and 

deliberate discharges at issue in this case. These 

discharges were neither llsuddenlw nor Itaccidental. 

fact bars coverage. 

Whether there is an 

The  

Either 

Because the pollution exclusion is unambiguous, the 

parol evidence rule prohibits consideration of extrinsic 

evidence to construe it. Moreover, the materials offered by 

the insureds are not Ilevidence.tt They consist largely of 

articles and memoranda by lawyers for insureds in these types 

of cases, as well as partial statements by nonparties not 

subject to cross-examination or impeachment. 

arcluendo, that this Court does consider such materials, far 

from contradicting the plain language of the exclusion, the 

principal materials on which the policyholders and their 

Assuming, 
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amici rely state that the pollution exclusion was drafted to 

eliminate the issue of intent in determining coverage for 

pollution claims. 

consistent with the position of the insurer, not that of the 

insured. 

The extrinsic materials are thus 

Interpreting the exclusion to bar coverage for liability 

arising from pollution except where the contaminating 

discharge or release is both llsuddenll and llaccidentalll will 

give each party to the insurance contract precisely the 

benefit of its bargain. There is no reason why insurers (who 

never agreed or received premiums to do so) should pay to 

clean up pollution caused by the routine, long-term handling 

of t h e  waste products of policyholders. 

contract as written furthers sound public policy because it 

is necessary to the functioning of the risk-allocation system 

that is the basis of insurance. 

Upholding the 

I. THE POLLUTION EXCLUSION'S SOLE EXCEPTION FOR 
"BUDDEN AND ACCIDENTAL" DISCHARGES DOES NOT APPLY 
TO THE RELEASE OF POLLUTANTS OVER MANY YEARS IN THE 
REGULAR COURSE OF BUSINESS OPERATIONS. 

The pollution exclusion appears in the section of the 

insurance policy that defines those risks that are excluded 

from coverage. By the exclusion, the parties agreed that  

I l this  insurance does not applyt1 to liability: 
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arising out of the discharcre, dispersal, release or 
escape of smoke, vapors, soot, fumes, acids, 
alkalis, toxic chemicals, liquids or gases, waste 
materials or other irritants, contaminants or 
pollutants into or upon land, the atmosphere or any 
water course or body of water, butthis exclusion 
does not a m l v  if such dischame. d isDersal, 
release or escase is sudden and accidental. 
(emphasis added). 

Thus, the policy does not provide coverage for the 

insured's liability based on pollution damage unless the 

insured demonstrates that the polluting "discharse" (by 

whomever made) on which liability is premised is both 

"sudden" and "accidental. 'I5 The discharges here were 

neither. 

All the parties agree that the liability arises "out of 

the discharge . . . of . . . waste materials or 
- . . pollutants." The issue before this Court is whether 

the exception applies, that is, whether the polluting 

discharges were both "sudden" and "accidental. 'I Because the 

Although an insurer generally must prove the 5 

applicability of an exclusion, it is the insured's burden to 
prove the existence of coverage. See Grand Assembly of Lily 
White Security Benefit Ass'n v. New Amsterdam Casualty Co., 
102 So. 2d 842, 844 (Fla. 2d DCA 1958). Where, as here, the 
existence of coverage depends entirely upon the applicability 
of the exception to the exclusion, the insured has the burden 
of demonstrating that the exception has been satisfied. 
Hudson Ins. Co. v. Double D Management Co., 768 F. Supp. 
1542, 1545 ( M . D .  Fla. 1991) (insured has burden of proving 
that polluting discharges were ''sudden and accidental"); see 
also Northern Ins. Co. of New York v. Aardvark ASSOCS., Inc., 
942 F.2d 189, 195 (3d Cir. 1991) (same); FL Aerospace v. 
Aetna Casualty & Sur. Co., 897 F.2d 214, 219 (6th Cir.), 
cert. denied, 111 S. Ct. 284 (1990) (same); Fireman's Fund 
Ins. Co. v. Ex-Cell-0 Corp., 702 F. Supp. 1317, 1328 (E.D. 
Mich. 1988) (explaining why insureds have burden). 
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discharges that caused the pollution at Peak Oil occurred 

continuously over a period of 25 years, they plainly do not 

qualify as tlsudden.'l Moreover, Peak's routine disposal into 

unlined waste lagoons was a knowing, deliberate and, 

theref ore, 'Inon-accidental, 'I act. 

A. Florida Rules Of Construction Require 
That Terms Of An Insurance Policy Be Given 
Their Plain Meaning In The Context Of The 
Contract As A Whole. 

Under established principles of Florida law, 

interpretation of an insurance policy starts with the policy 

language. 

purpose of determining coverage, courts must consider the 

policy in its entirety, and accord clear and unambiguous 

tl[IJn construing an insurance policy for the 

language its natural meaning." Associated Elec. & Gas Ins. 

Servs., Ltd. v. Houston Oil & Gas Co., 552 So. 2d 1110, 1113 

(Fla. 3d DCA 1989); accord AlDha Theraseutic Cors. v. St. 

Paul F i r e  & Marine Ins. Co., 890 F.2d 368, 370 (11th Cir. 

1989). 

all must be accorded an interpretation that renders them 

Words and phrases must be construed in context and 

meaningful. &g Excelsior Ins. Co. v. Pomona Park Bar & 

Packaqe Store, 369 So. 2d 938, 941 (Fla. 1979); Guarantee 

Abstract & Title Ins. Co. v. St. Paul Fire & Marine Ins. Co., 

216 So. 2d 255 (Fla. 2d DCA 1968). Courts avoid any 

construction that deems policy language mere ltsurplusage.n 

Treasure Salvors, Inc. v. Tillev, 534 So. 2d 834, 836 (Fla. 
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2d DCA 1988); see also Susreme Int'l Corls, v. Home Ins. Co., 

428 So. 2d 295, 296 (Fla. 3d DCA 1983); Volker Stevin 

Constr., Inc. v. Seaboard Sur. Co., 673 F. Supp. 1563, 1565 

( S . D .  Fla. 1987). 

Florida courts do not lightly find ambiguity in 

insurance policies. Before doing so, a Florida court must 

resort to all of the rules of construction and seek an 

interpretation that comports with them. See Excelsior, 369 

So. 2d at 942; Pastori v. Commercial Union Ins. Co., 473 So. 

2d 40 (Fla. 3d DCA 1985). The existence of more than one 

possible interpretation compels neither a finding of 

ambiguity nor a presumption against the insurer; the 

construction that considers all words in context and gives 

meaning to all policy provisions will be adopted, even if 

less favorable to the insured.6 Excelsior, 369 So. 2d at 

The Dimmittst and their amid's briefs do not 6 

mention these fundamental rules of construction. Instead, 
they rely on the proposition that if ''sudden and accidentaltt 
Itcan readily be shown to have at least two distinct and 
equally reasonable meanings," contra Dr oferentum will mandate 
selection of the one that provides coverage. Appellants' 
Brief (llBr.ll) at 37-38, 40. This Court has rejected that 
proposition, and requires that all rules of construction be 
applied. See Excelsior, 369 So. 2d at 942; St. Paul Guardian 
I n s .  Co. v. Canterbury School of Florida, Inc., 548 So. 2d 
1159, 1159-1160 (Fla. 2d DCA 1989); see also Harnischfeger 
Corp. v. National Union Fire Ins. Co.! 927 F.2d 974 (7th Cir. 
1991) (I1Rules of interpretation are tie-breakers even when 
the words being interpreted appear in insurance policies.tt) 
(citation omitted). Contra sroferentum I1does not allow 
courts to rewrite contracts, add meaning that is not present, 
or otherwise reach results contrary to the intention of the 
parties." Ideal Mutual Ins. Co. v. C.D.I. Constr., Inc., 640 
F.2d 654, 658 (5th Cir. 1981) (Florida law). 

- 9 -  



942; Travelers Ins. Co. v. C . J .  Gav-r 's & Co., 366 So. 2d 

1199 (Fla. 1st DCA 1979). IIOnly when a genuine 

inconsistency, uncertainty or ambiguity in meaning remains 

after resort to the ordinary rules of construction is the 

rule [contra sroferentum] apposite.@t Excelsior, 369 So. 2d 

at 942 (emphasis added) (citations omitted). 7 

"When determining whether a policy is ambiguous, we 
must bear in mind that insurance contracts are complex 
instruments. Consequently, 'the fact that any analysis is 
required for one to fully comprehend them does not mean the 
contracts are ambiguous.ttt Alpha Therapeutic, 890 F.2d at 
370 (quoting State Farm F i r e  & Cas. Co. v. Oliveras, 441 So. 
2d 175, 178 (Fla. 4th DCA 1983)); see also American Motorists 
Ins. Co. v. Farrey's Wholesale Hardware Co., 507 So. 2d 642, 
645 (Fla. 3d DCA 1987), review denied, 518 So. 2d 1274 (Fla. 
1987); Gulf Tampa Drydock Co. v. Great Atlantic Ins. Co., 757 
F.2d 1172, 1175 (11th Cir. 1985). '@Particularly with respect 
to insurance policies, a court needs to view the contract 
provisions in light of the character of the risks assumed by 
the insurer." South Carolina Ins .  Co. v. Heuer, 402 So. 2d 
480, 481 (Fla. 4th DCA 1981), review denied, 412 So. 2d 465 
(Fla. 1982). Further, ttthe mere fact that a provision in an 
insurance policy could be more clearly drafted does not 
necessarily mean that the provision is otherwise 
inconsistent, uncertain or ambiguous.*t State Farm Mut. Auto 
Ins. Co. v. Pridgen, 498 So. 2d 1 2 4 5 ,  1248 (Fla. 1 9 8 6 ) .  
Finally, the fact that a term is not defined does not render 
it ambiguous. See Morgan v. Continental Casualty Co., 382 
So. 2d 351 (Fla. 3d DCA 1980). 

Nor is a contract rendered ambiguous simply because a 
clear minority of courts have interpreted it contrary to its 
p l a i n  meaning. See Upjohn, slip op. at 13 n.8 (using 
difference in judicial opinions as proof of ambiguity "merely 
begs the questionll); Lower Paxton Township, 557 A.2d at 402 
n.4 ("we would be abdicating our judicial role were w e  to 
decide such cases by the purely mechanical process of 
searching the nation's courts to ascertain if there are 
conflicting decisions'') . 

7 
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B. Utilioing Florida Rules, The Pollution 
Exclusion B a r s  Coverage For The Routine 
And LonQ Term Discharcres A t  Issue In This Case. 

Properly applied, Florida's rules of construction 

mandate that the plain language of the pollution exclusion 

bars coverage for  the pollution in this case, because the 

discharges were not 11sudden18 and 'Iaccidental. II In the words 

of New Yorkls highest court: 

Since the exception is expressed in the 
conjunctive, both requirements must be 
met for the exception to become opera- 
tive. Stated conversely, discharses that 
- are &t.hex nonsudden or nonaccidentaa 
block the exception from nullifying the 
pollution exclusion. 

Technicon Elecs. Corp. v. American Home Assurance Co., 74 

N.Y.2d 66, 75, 542 N.E.2d 1048, 1050, 544 N.Y.S.2d 531 (1989) 

(emphasis added). 

context with one another,8 and they bar coverage for the 

These two words can only be read in 

damage arising out of the deliberate discharge into unlined 

lagoons of 25 years of waste oil. 

1. The Discharqes Were Not mm8udden." 

The term llsuddenll in the pollution exclusion has a 

temporal component -- it denotes an event that occurs 
quickly, hastily, immediately, or abruptly, particularly when 

contrasted with llaccidental.ll - See Waste Man aaement of the 

- See Pridgen, 498 So. 2d at 1248 
in policy with words Wsed in connectionll 

8 
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Carolinas, Inc. v. Peerless Ins. Co,, 315 N . C .  688, 340 

S.E.2d 374, 382 (1986). Only by reading llsuddenll to convey 

its plain temporal sense can the word be given its 9mtural 

meaning1# within the context of the policy. See Associated 

Elec. 6 Gas Ins. Servs., 552 So. 2d at 1113. As the great 

majority of recent decisions have held, a ltsuddenll escape of 

pollutants is instantaneous or nearly so; it cannot occur 

gradually or continue over any significant period of time, as 

did the discharges at Peak Oil. 

557 A.2d at 402 ("Any other interpretation . . . is blatantly 
unreasonable11) . 

See Lower Paxton Township, 

Most recently, based on this clear language and applying 

contract principles the same as those of Florida, the 

Michigan Supreme Court' held that the word llsuddenll is 

llunambiguouslf and includes *la temporal element. See Upjohn, 

slip op. at 4; Protective National Ins. Co. v. City of 

Woodhaven, 438 Mich. 154, to be published 476 N.W.2d 374 

(1991) (slip op. attached at Appendix Tab 6); Polkow v. 

Citizens Ins. Co. of America, 438 Mich. 174, to be published 

476 N.W.2d 382 (1991) (slip op. attached at Appendix Tab 

9 As in Florida, Michigan courts apply the plain and 
common meaning of contractual language and eschew creating 
ambiguity where none exists. Upjohn, slip op. at 10. Thus, 
the Michigan Supreme Court "rejecte[d] the temptation to 
rewrite the plain and unambiguous meaning of the policy under 
the guise of interpretation.Il - Id. at 13 n.8. 
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5) .lo 

here, the Court ttconclude[d] that when considered in its 

plain and easily understood sense, \sudden1'' includes 

ttirnmediatelt and therefore precludes coverage for gradual, 

long term, or continuous pollution. YBiohn, slip op. at 11 

(citations omitted); Lumberrnens, 555 N.E.2d at 572 

(Massachusetts Supreme Judicial Court reaching same 

Rejecting the very arguments urged by the appellants 

conclusion) . 1 1  
Thus, the exception to the pollution exclusion allows 

coverage only for pollution claims that stem from discharges 

that are mishaps, accidental events occurring over a short 

time that are ttsuddentt and llaccidentallt. In contrast, 

covered non-pollution claims include liability for damage 

arising from ttcontinuous or repeated exposure to 

conditionstt -- a gradual cause. At Peak Oil, waste sludge 

was continuously discharged into unlined lagoons for 25 

lo  E.q., Lumbermens, 555 N.E.2d at 572 (''when used in 
describing the release of pollutants, 'sudden' in conjunction 
with Iaccidental' has a temporal element"). For other cases 
accepting the plain meaning of sudden, see Aardvark, 942 F.2d 
at 193; A.J. Johnson t Co. v. Aetna Casualty & Sur. Co., 933 
F.2d 66, 72 (1st Cir. 1991); Ogden Corp. v. Travelers Indem. 
Co., 924 F.2d 39, 42 (2d Cir. 1991); FL Aerospace, 897 F.2d 
at 219; cases listed at Addendum Tab A. 

The Dimmitts and their a m i d  rely mostly on older 
decisions that ignore the exclusion's plain language and do 
not reflect the current state of the law. As noted by the 
highest court of Massachusetts, @'the better reasoned, and 
particularly the more recent, judicial interpretations of the 
pollution exclusion clausewt hold that tlsuddenlg is 
"unambiguoustt and "has a temporal quality. Lumbermens, 555 
N.E.2d at 572. 
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years." 

not sudden. 

This presents no temporal element and clearly is 

2 .  The Diaoharaes Were N o t  "Aaoidental. 

Although the Dimmitts focused almost exclusively on the 

alleged complexities of tlsudden,ll the Court need not reach 

this issue. The district court correctly recognized an 

independent ground for barring coverage. 

were not llaccidental.tt E.q., Lumbermens, 555 N.E.2d at 572. 

Judge Hodges defined I1accidentaltt as that Ilwhich is 

unexpected or unintended and does not take place within the 

usual course.tt 731 F. Supp. at 1520. Peak's regular waste 

disposal activities, which were an everyday part of its 

business operations, cannot be deemed llaccidental.lt Because 

the spills, leaks, and run-off were also regular and routine 

consequences of the waste oil business, they too were neither 

It sudden" nor Itaccidental, It and coverage for the resulting 

damage is excluded by the pollution exclusion. 

The discharges here 

l2 The Dimmitts argue that the policy must cover 

They contend that 

continuous discharges that cause pollution because 
Itoccurrencelt is defined as an IIaccident including continuous 
or repeated exposure to conditions.tt 
Itsudden and accidenta1,lt then, must include gradual 
pollution. Br. at 14. This argument blurs an important 
distinction. Not all accidents involve ltcontinuous or 
repeated exposure to conditions;Il some are classical 
accidents, llboomlt-type events. The occurrence definition 
encompasses both, but the pollution exclusion limits coverage 
for pollution liability to ltbooml1-type accidents. 
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The Dimmitts do not really contend that the waste 

disposal discharges were lgaccidental.nv Instead, without any 

authority, they ask this court to provide coverage because 

spills and leaks, which occurred in the regular course of 

business over a long period of time, also contributed to the 

contamination at the Peak Oil site. They argue that each 

individual spill or leak would have been covered under the 

insurers' interpretation of the exclusion, so the entire 

liability must be covered under the doctrine of concurrent 

causes. Br. at 45-49. The Dimmitts cite no case in support 

of this theory, because the cases expressly reject it.13 

The district court found that the pollution ''resulted 

primarily from chemicals from the waste sludge leaching i n t o  

the soil and aquifer." 731 F. Supp. at 1520 (emphasis 

E.u., EAD Metallurgical, Inc. v. Aetna Casualty & 13 

Sur. Co., 905 F.2d 8, 11 (2d Cir. 1990) (denying coverage 
despite insured's argument that occasional spills produced 
coverage where pollution damage generally arose from gradual 
and non-accidental "purposeful conduct"); Great Lakes 
Container Corp. v. National Union Fire Ins. Co., 727 F.2d 30, 
33 (1st Cir. 1984) (pollution exclusion applies where 
pollution results from ''regular business activity''); 
Techalloy Co. v. Reliance Ins. Co., 338 Pa. Super. 1, 487 
A.2d 820, 827 (1984) (discharges occurring on a regular or 
sporadic basis from time to time during the past 25 years 
cannot be sudden), review denied, 338 E.D. Allocatur Dkt. 
1985 (Pa. Oct. 31, 1985). For other cases reaching the same 
conclusion, see American Mut. Liability Ins. Co. v. Neville 
Chemical Co., 650 F. Supp. 929, 933 (W.D. Pa. 1987); Fischer 
6 Porter Co. v. Liberty Mut. Ins. Co., 656 F. Supp. 132 (E.D. 
Pa. 1986); Outboard Marine Corp. v. Liberty Mut. Ins. Co., 
212 Ill. App. 3d 231, 570 N.E.2d 1154 (Ill. App. 2d 1991), 
appeal pendinq, N o s .  71753, 71761 (Ill.); Barmet of Indiana, 
Inc. v. Security Insurance Group, 425 N.E.2d 201 (Ind. Ct. 
App. 1981); Weber v. IMT Ins. Co., 462 N.W.2d 283, 286-287 
(Iowa 1990). 
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added). In addition, regular and routine business practices 

entailed frequent llspills and leaks [that were] common place 

events which occurred in the course of daily business, . . . 
recurring events that took place in the usual course of 

recycling the oil.@@ 731 F. Supp. at 1521. Further, rain 

sometimes caused run-off of polluted waste from the lagoons, 

which were exposed to the elements (a), and at one point a 

d i k e  gave way, causing the lagoon to overflow. 935 F.2d at 

242 n.1. 

The Dimmitts improperly attempt to view each spill in 

isolation. when evaluating a series of spills, l eaks ,  and 

similar incidents, courts (as did the district court) 

uniformly hold that even unintentional releases, either when 

repeated as a matter of course or attendant to gradual and 

routine discharges, are not #!sudden and accidentaltt as a 

matter of 

l 4  The Dimmitts ignore the cases that directly rule on 

Here, all of the pollution damage 

this specific situation and reject coverage and instead 
attempt to force ##concurrent causest* cases onto facts to 
which they do not apply. 
was caused by discharge of the same contaminants. 
Lumbermens Mut. Casualty Co. v. Belleville Indus., Inc . ,  938 
F.2d 1423,  1428 (1st Cir. 1991). The nature and timing of 
this singular cause is the subject of the pollution 
exclusion. Comnare Wallach v. Rosenberg, 527 So. 2d 1386, 
1387-88 (Fla. 3d DCA) (weather (excluded) and negligence 
(covered) combined to cause collapse of sea wall), review 
denied, 536 So. 2d 246 (1988). In addition, because the 
leaks and spills were & minimis compared to the 
contamination caused by the lagoons, the concurrent cause 
doctrine, even if relevant, would not provide coverage here. 
Lumbermens, 938 F.2d at 1428. 

See 
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As explained by the First Circuit in Lumbermens (after 

the Massachusetts Supreme Judicial Court's ruling on 'lsudden 

and accidentalll), microanalyzing so-called discrete events 

ignores the true nature of the cause of the pollution damage, 

the regular business activity. 938 F.2d at 1428-29. 

Indeed, the Peak Oil affidavit, quoted by the district 

court, demonstrates the reason for this. For 25 years, 

employees continuously spilled oil during transfers and other 

routine functions. In the context of routine business 

practices, the spills and leaks at Peak Oil simply were not 

l1suddenlt or ttaccidental.ll 731 F. Supp. at 1521. Similarly, 

the overflow caused by the dike was made possible only by the 

routine business practice of discharging waste into the 

unlined lagoon. See, e.q., Fireman's Fund Ins. Co. v. Ex- 

Cell-0 Cars., 750 F. Supp. 1340 (E.D. Mich. 1990) (in context 

of business, tank spill and pipe rupture not unexpected). 

Likewise, Peak exposed the waste to the elements; rainwater 

run-off was not unexpected and therefore not accidental. On 

facts like these, courts refuse to find coverage, despite 

assertions of discrete unintentional polluting events. 

Lumbermens, 938 F.2d at 1428 (action of weather on waste 

exposed to elements is clearly foreseeable); Anaconda 

Minerals Co. v. Stoller Chemical Co., Civ. No. 87-C-l18W, 

slip op. at 23 (D. Utah Sept. 13, 1991), to be published 773 

F. Supp. 1498 (1991), aDDeal sending -- sub nom. ARC0 v. Stoller 

Chemical Co., No. 9-4187 (10th Cir.) (waste was exposed to 
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air and environment, and any consequences of that were 

neither sudden, accidental, unexpected, or unintended); n. 14 

supra. 

Finally, expanding coverage to encompass tloccasionaltl 

spills amidst regular intentional releases into the pits 

would allow the most egregious polluter to obtain coverage so 

long as one spill or leak, viewed in isolation, could be 

characterized as sudden and accidental. This could 

eviscerate the exclusion, because in a ltpollution-pronell 

operation (such as an oil recycling facility), 'Ithere is the 

possibility of infinite variationst1 of the release of 

pollutants. Lumbermens, 938 F.2d at 1428. Such a result is 

contrary to the "natural meaningtt of the  policy, Associated 

E l e c .  & Gas Ins. Sews., 552 So. 2d at 1113, and Itthe 

character of the risks assumed by the insurer,t1 South 

Carolina Ins. Co. v. Heuer, 402 So. 2d at 481; Lumbermens, 

938 F.2d at 1429 (contrary to policy if a few-hour event 

could make insurer liable to pay for clean up caused by years 

of pollution). 

C .  The Pollution Exclusion Is C l s a r  And 
Unambiguous And Addresses Only The 
Nature Of The Follutincr Disehnrqe. 

The Dimmitts try to change the insurance contract, 

creating new policy provisions out of thin air by raising 

illusory ambiguities. 

by viewing the words I1suddenw1 and llaccidental*l in isolation 

They first try to create an ambiguity 
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from each other and the rest of the policy, rendering 

individual words and whole clauses superfluous. That 

failing, appellants contend that the pollution exclusion 

should be limited to "active" and lldeliberate'l polluters. 

These arguments, however, are in direct conflict with Florida 

principles of contract interpretation. Where, as here, the 

interpretation of the contract is clear, apparent, and 

comports with general understanding, Florida courts look no 

further; in this situation it is improper for a court  to 

attempt to amend, alter, or enlarge the insurance contract. 

- See Pridcsen, 498 So. 2d at 1248; Excelsior, 369 So. 2d at 

9 4 2 .  

1. The Pollution Exclusion Is Not A 
Restatement Of The Oacurrence Definition. 

"The [pollution excl~sion~s] exception thus focuses on 

the release. In deciding whether there was an occurrence, on 

the other hand, the focus is on the property damage, asking 

whether it was expected or intended from the insured's point 

of view." Lumbermens, 555 N.E.2d at 571. The Dimmitts fail 

to acknowledge this distinction. 

controversial decision of a sharply divided Georgia Supreme 

Court in Claussen v. Aetna Casualtv & Sur. Co., 380 S.E.2d 

686, 687 (Ga. 1989) ,15 appellants wrench the words llsudden't 

Relying on the 

l5  The Georgia Supreme Court, on certification from 
the Eleventh Circuit, held 4-3 that "sudden and accidental1' 
in the pollution exclusion could be construed to mean 

(continued ...) 
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and ltaccidental1l from context, each other, and the rest of 

the policy. Br. at 13. Their reasoning proceeds as follows: 

(1) The phrase Ifsudden and accidental" suggests an event that 

is in some sense %nexpected;" (2) accordingly, the 

exception to the pollution exclusion must be merely a 

tlrestatementvl of the definition of Itoccurrence" -- that is, 
an event resulting in injury "that is neither expected nor 

intended from the standpoint of the insured.v116 - Id. at 13- 

15; 38-39. This position violates Florida rules of 

construction and ignores plain policy language. 17 

( . . . continued) 15 

Ilunexpected and unintended.11 380 S.E.2d at 690. Although 
amici here submit that Claussen was wrongly decided, it is 
nonetheless inapposite because the Eleventh Circuit there, 
unlike here, did not ask for a ruling applying the pollution 
exclusion to the  facts of the case. Id. at 687. 

l 6  The Georgia court and the Dimmitts also rely on the  
policy name to support reading the pollution exclusion out of 
the policy. However, although the policies are 
Ilcomprehensive general liability" policies, "[tJhe coverage 
clause, not the policy t i t l e s ,  controls . . . and these 
admittedly broad labels cannot override the express 
provisions of the coverage paragraph so as to protect the 
insured against all possible risks.Il Action Ads, Inc. v. 
Great Am. Ins. Co., 1984 Fire and Casualty Cas. 619, 620 
(Wyo. 1984) (citing Fresno Economy Import Used Cars, Inc. v. 
United States Fidelity & Guar. Co., 76 Cal. App. 3d 272, 142 
Cal. Rptr. 681, 686 (1977)). The purpose of general 
liability policies is to categorize risk; the title cannot 
eviscerate policy provisions. See Gulf Tampa Drydock Co., 
757 F.2d at 1175. Moreover, the pollution exclusion is 
c lea r ly  identified in the policy as an exclusion from 
coverage. See also Weber, 462 N.W.2d at 286 (Ilpollution 
exclusion does not eliminate . . . purposett of liability 
policies). 

l7 Claussen has been judicially criticized. See 
Lumbermens, 555 N.E.2d at 571; see also Upjohn, slip op. at 

(continued ...) 
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For support, the Georgia Supreme Court cited the 

llprimary dictionary def initionll of ttsuddenll as "happening 

without previous notice . . . ~nexpected[]~~ and, noting that 

another definition of llsuddenll is l1abrupt,I1 380 S.E.2d at 

688, found that Itsuddentt has more than one reasonable 

meaning.I8 

component to the pollution exclusion.'' 

likewise, ignoring the fact that this reading makes no sense 

in the exclusion or in the policy as a whole, and even though 

Florida law precludes such a strained interpretation. 

It then applied a meaning without a temporal 

The Dimmitts argue 

17(. . .continued) 
12 n.8 (criticizing Just v. Land Reclamation, Ltd., 155 Wisc. 
2d 737, 456 N.W.2d 570 (1990), which adopted Claussen's 
reasoning). 

l 8  Ironically, the Court suggested that ttabrupt" would 
precisely convey a temporal sense, 380 S.E. 2d at 688. The 
llprimaryll definition of ttabrupttt is Itunexpectedly sudden. 
Webster's I1 New Riverside Universitv Dictionary 68 (1984); 
-- see a l so  Webster's Third New International Dictionary (first 
two definitions of llabruptlv include tgsuddentl: I l l :  broken off: 
suddenly terminating as if cut or broken 2a: characterized by 
or producing the effect of a sharp break or sudden endingt1). 

I1suddenlt can mean "unexpected, It without a temporal component, 
are both unconvincing and irrelevant. A tie football or 
hockey game decided by Ilsudden death" ends rapidly, 
immediately when a score occurs, not gradually or over a 
period of time. A I1sudden1l storm arrives hastily. Spring is 
always expected to follow winter; it can arrive llsuddenlyl' 
only if it occurs abruptly. The examples submitted by amicus 
American Fibers Manufacturerst Association also prove this 
point: A tlsuddentt attack is abrupt, regardless of the length 
of the subsequent battle; the same applies to the I1suddentt 
onset of an illness. See Brief at 25. All of these examples 
contain a temporal element. More importantly, regardless of 
these uses, no one would employ the word tlsuddenll to describe 
a business' routine and regular discharge of waste over the 
course of 25 years. 

The examples cited in Claussen to prove that 
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The Dimmitts' construction ignores the word llsudden,ll 

the pollution exclusion's place in the policy, and the 

command of Florida law to construe policy terms in 

context.20 This is wrong as a matter of law, linguistically 

incorrect and contrary to the only way words are commonly 

understood -- as part of the text in which they appear. Most 

words have more than one meaning; that fact alone does not 

make them ambiguous and does not entitle one to select any 

meaning at all, without reference to the context in which the 

word is used.21 - See Harnischfeqer, 927 F.2d at 976. 

Dictionary order does not and cannot override the context in 

which a word is found and does not signify relative 
importance. 22 

2o Unlike Georgia, in Florida the existence of two 
possible interpretations does not automatically mandate 
adoption of the one that grants coverage. See Excelsior, 369 
So. 2d at 942. Safe Harbor, which relied on Claussen, was 
wrongly decided on this basis as well as those discussed in 
the text. 

21 The importance of reading words in context cannot 
be overstated. 

Words are not pebbles in alien juxtaposition; they 
have only a communal existence; and not only does 
the meaning of each interpenetrate the other, but 
a l l  in their aggregate take their purported form 
from the setting in which they are used . . . . 

NLRB v. Federbush Co., 121 F.2d 954, 957 (2d Cir. 1941) (L. 
Hand, J.) . 

22 For example, the explanatory statement to 
Websterls Third New Int ernational Dictionary (unabridged) 
(1986), emphasizes: "The best sense [of a word] is the one 
that most aptly fits the context of a genuine utterance." 

(continued ...) 
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Thus, as a chorus of decisions have held, the Dimmittsl 

reasoning is fundamentally flawed. It reads the word 

Itsuddenlt out of the contract altogether. The word 

ttaccidentaltl denotes an event that is neither expected nor 

intended. An interpretation that equates Itsudden and 

accidentaltt with "unexpected and unintendedvt can only be 

accomplished by assigning Itsuddentt no meaning or significance 

whatever. See, e.q. ,  Lumbermens, 555 N.E.2d at 572 (ItFor the  

word \suddent to have any significant purpose, and not be 

surplusage when used generally in conjunction with the word 

\accidental,t it must have a temporal aspect to its meaning, 

and not j u s t  the sense of something unexpected1'); Lower 

Paxton TownshiD, 557 A.2d at 402 ("To define sudden as 

meaning only unexpected or unintended, and therefore as a 

mere restatement of accidental, would render the suddenness 

requirement mere surplusaget1); United States Fidelity & Guar. 

Co. v. Star Fire Coals, Inc., 856 F.2d 31, 34 (6th cir .  1988) 

22 ( . . . continued) 
- Id. at 17a. In addition, it explains: 

The system of separating by numbers and 
letters reflects something of the 
semantic relationship between various 
senses of a word. It is only a lexical 
convenience. It does not evaluate senses 
or establish an endurinq hierarchv of 
imw>ortance among them. 

I_ Id. (emphasis added). Other dictionaries place definitions 
in historical order, with the current definition last. 
id. preface at 5a. 
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(same); C.L. Hauthawav & Sons Cors. v. American Motorists 

Ins. CO., 712 F. supp. 265, 268 (D. Mass. 1989) (same).23 

The Dimmitts' construction also renders the pollution 

exclusion duplicative of the "occurrence@@ definition. 

improperly urge the Court to construe both the pollution 

exclusion and the occurrence definition as barring coverage 

only where the pollution damaqe is ''unexpected or 

unintended," making the clauses duplicative and the pollution 

exclusion irrelevant. See, e.cf., Udohn, slip op. at 9 n.6 

(Michigan Supreme Court concluding that '@[w]hen reading the 

policy as a whole, it is clear that the [occurrence and 

'sudden and accidental'] clauses have a natural and separate 

focus"); Waste Manaaement, 340 S.E.2d at 381-82 (North 

Carolina Supreme Court reaching same conclusion). 

They 

Finally, appellants' reasoning ignores the llnaturalvv and 

commonly accepted meaning of the word lfisudden.l' See 

Associated Elec. & Gas., 552 So. 2d at 1113; Star Fire Coals, 

856 F.2d at 34 (ll[w]e do not believe that it is possible to 

define 'sudden' without reference to a temporal element that 

joins together conceptually the immediate and the 

23 For this and other reasons, Judge Spellman's 
decisions in Payne v. United States Fidelity & Guar. Co., 625 
F. Supp. 1189 (S.D. Fla. 1985), and Pepper's Steel & Alloys, 
Inc. v. United States Fidelity & Guar. Co., 668 F. Supp. 1541 
( S . D .  Fla. 1987), are wrong. Compare Hayes v. Maryland 
Casualty Co., 688 F. Supp. 1513, 1515 (N.D. Fla. 1988). 
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unexpected''); Crown AUtQ, 731 F. Supp. at 1520 (same) .24 

offends common sense to conceive of pollution resulting from 

Peak's many years of reprocessing waste oil as being 

llsudden.ff Given the judicial obligation to interpret 

language in an insurance contract consistent with its 

ordinary and common sense meaning, appellants' effort to 

s t r i p  llsuddenfiq of all temporal significance is wholly 

untenable. See Star Fire Coals, 856 F.2d at 34 ("this 

'language is clear and pla in ,  something only a lawyer's 

ingenuity could make ambiguous.'") (quoting American 

Motorists Ins. Co. v. General Host @rn. , 667 F. Supp. 1423 

(D. Kan. 1987)). 

It 

2. The Pollution Exclusion Focuses 
On The Nature of the Discharge, 
Not The Activities Of The Insureds, 
And Thus Bars Coveracre Here. 

The Dimmitts also ask this Court to relieve them from 

the plain language of the pollution exclusion because they 

sold their waste oil to Peak and did not themselves discharge 

it. They wish to turn the pollution exclusion into a 

"polluter' sll exclusion with coverage barred only for llactivell 

polluters and not for allegedly "innocent'' waste generators. 

This argument ignores the plain language of the policy 

and imputes to it new t e r m s  (''active'' versus llinnocentv' 

24 Even the Claussen court recognized this, 
that Irit is difficult to think of 'sudden' without 
connotation.Il 380 S.E.2d at 6 8 8 .  

noting 
a temporal 
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polluters) and concepts (moral culpability or wrongful 

intent). The pollution exclusion explicitly precludes 

coverage f o r  the policyholder's liabilities arising out of 

ttm" (not Ilitsll) discharge of pollutants, regardless of who 

caused the discharge. Likewise, as already demonstrated, the 

insureds' intent cannot be relevant under the language of the 

exclusion; this is encompassed by the tloccurrencelt 

definition. 

moral culpability, but to restrict the categories of losses 

that the insurer must weigh in setting its premium and 

deciding whether to accept the risk. 

The point of the exclusion is not to address 

Numerous courts have properly rejected the "active 

pollutervt argument. ##The pollution exclusion makes no 

reference at all to active polluters or passive polluters. 

These terms are foreign to the policies in question." 

Federal Insurance Co. v. Susauehanna Broadcastins Co., 727 

F. Supp. 169, 172 (M.D.  Pa. 1989), affld, 928 F.2d 1131 (3d 

Cir. 1991). In Powers Chemco, Inc. v. Federal Ins. Co., 74 

N.Y.2d 910, 548 N.E.2d 1301, 549 N.Y.S.2d 650 (1989), the 

insured acquired land contaminated by a previous owner and 

contended that, because it was not the actual polluter, the 

pollution exclusion did not bar coverage. Unlike here, the  

insured had not generated the material that ultimately 

contaminated the site. 

that "there is nothing in the language of the pollution 

exclusion clause to suggest that it is not applicable when 

The highest court of New York held 
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liability is premised on the conduct of someone other than 

the insured.Il 74 N.Y.2d at 911, 548 N.E.2d at 1302, 549 

N.Y.S. 2d at 651. In Aardvark, the federal appeals court 

enforced the exclusion against a transporter who had neither 

generated nor released the wastes. 942 F.2d at 194 

(Pennsylvania law);25 Fee also Haves, 688 F. Supp. at 1515 

(applying exclusion when the insured had no role in the 

polluting activity) (Florida law). 

Because the focus of the pollution exclusion is on the 

character of the discharqe, as opposed to who made it, the 

level of appellants' moral fault is completely beside the 

point. So long as the polluting discharge, even if caused by 

another, was either non-sudden or non-accidental, coverage is 

excluded.26 Here, there is no question that Peak Oil's 

25 As recognized even in Claussen (380 S.E.2d at 6 8 8 ) ,  
the policy language provides coverage if the nldischarselt of 
polluting substances is Itsudden and accidental.t1 Amicus 
American Fibers Manufacturers' Association ignores the policy 
and states that Ilsudden and accidental'' refers not to the 
polluting discharge, but instead to the resulting damage. 
See Brief at 46-49. From this false premise, it contends 
that interpreting the exclusion to bar coverage for 25 years 
of continuous discharges will involve courts in complex and 
unnecessary factual determination about the nature of the 
pollution damage. Id. This argument, with no support in the 
policy language, should be summarily dismissed. @'The 
behavior of the [pollutant] in the environment, after this 
initial release, is irrelevant.lI City of Woodhaven, slip op. 
at 9. There is no ambiguity in the application of the 
pollution exclusion to this case, and the complexities feared 
by the Fiber Manufacturers are the product of their lawyers' 
over-fertile imaginations. 

26 -- See also New York v. AMRO Realty Corp., 936 F.2d 
1420, 1428 (2d Cir. 1991) ("that certain of the defendants 

(continued ...) 
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routine discharge of waste sludge into unlined lagoons from 

1954 to 1979 was neither sudden nor accidental, so coverage 

for liability arising from it is barred by the exclusion. As 

Powers Chemco makes clear, the pollution exclusion bars 

coverage even when the insured had no role whatever in the 

chain of events leading to the pollution. The insured waste 

generator here cannot claim coverage based on its asserted 

lack of intent to pollute.27 

Moreover, even if relevant, the relationship between the 

insured and Peak Oil is not attenuated. The insured created 

the contaminant and then sold it. The waste oil is no less 

2 6 ( .  . .continued) 
may not have known . . . where the waste would end up, does 
not make the 'releasel . . . any more 'accidental'11) 
(citations omitted); United States Fidelity & Guar. Co. v. 
George W. Whitesides Co., 932 F.2d 1169 (6th cir. 1991) 
(pollution exclusion barred coverage for generator of waste 
who delivered it to transporter for disposal); United States 
Fidelity & Guar. Co. v. Murray Ohio Mfg. Co., 693 F. Supp. 
617, 621 (M.D. Tenn. 1988) (pollution exclusion bars coverage 
regardless of whether the policyholder had knowledge of 
faulty disposal practices), affld curiam, 875 F.2d 868 
(6th Cir. 1989); Waste Management, 340 S.E.2d at 376-377 
(pollution exclusion applies where the policyholder is liable 
for cleanup costs of landfill to which its waste had been 
transported) . 
support, that the term "arising out ofll in the pollution 
exclusion is ambiguous and should be construed to require a 
deliberate polluter. Brief at 21. This argument is entitled 
to no weight. Indeed, the Fibers Manufacturers use this 
phrase i n  their own brief. 
Minnesota Cities Ins. Trust v. City of Coon Rapids, 446 
N.W.2d 419, 422 (Minn. App. 1989) (Iflarising out of' not 
ambiguous and f'vmeans originating from,' or 'having its 
origins in,' 'growing out of,' or 'flowing from.''') (quoting 
Associated Indep. Dealers, Inc. v. Mutual Service Ins. Co., 
304 Minn. 179, 229 N.W.2d 516, 518 (1975)). 

27 The American Fibers Manufacturers contends, with no 

E.cr.!  Brief at 24; League of 
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waste because sold for cash. Further, the waste oil was 

handled by Peak Oil just as expected by the Dimmitts. That 

Peak Oil's routine waste disposal caused pollution liability 

is a risk of doing business borne by the Dimmitts and not 

their insurers. 28 

Refusing to find coverage by adding the Itactive 

p o l l u t e r t t  term to the plain language of the policies is 

consistent with this Court's precedent. In Prisden, 498 So. 

2d at 1249, for example, this Court rejected the district 

court's attempt to ''read intovf the policy a concept that was 

not there, even though the district courtls construction may 

have provided coverage. 29 Likewise, in National Union Fire 

Ins. Co. v. Carib Aviation, Inc., 759 F.2d 873, 877 (11th 

Cir. 1985), the Eleventh Circuit held that Florida law would 

not permit it to impute a "hidden requirement" necessary to 

28 The llvandallt cases cited by the Fibers 
Manufacturers (at 17-18) are not to the contrary. First, 
unlike here, vandalism was not found to be in the ordinary 
course of business, but fortuitous; thus, it falls within the 
concept of llaccidental.vv Second, in those cases there is no 
relationship between the polluter and the insured. However, 
the extent these cases rely on the insured's expectation or 
intent, they are against the great weight of authority and 
are wrongly decided. See Powers Chemco, 549 N.Y.S.2d at 651. 

T h e  court refused to adopt the insuredls contention 
that the t e r m  *'conversiont* excluded conversions engendered by 
fraudulent inducement; limiting llconversionstt to those where 
the ob jec t  was legally received and then converted would have 
provided coverage. 498 So. 2d at 1247. 

29 
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avoid an exclusion from coverage.30 -- See also Aardvark, 942 

F.2d at 194 ("We have scrutinized this language fo r  any hint 

that it is limited to 'active' polluters or those 'who 

actually release pollutants' but we find no ambiguity and no 
support for Aardvark's argument''). 31 

11. THE PURPORTED "DRAFTING HISTORY" OF THE POLLUTION 
EXCLUSION SHOULD NOT BE CONSIDERED UNDER FLORIDA 
LAW AND DOES NOTI fN ANY EVENT, SUPPORT COVERAGE. 

A. Florida Law Does Not Permit Consideration Of The 
Materials Proffered BY Amel lants .  

The insureds' reliance on extra-record materials is 

improper as a matter of Florida law, because the exclusion is 

clear and unambiguous in the circumstances of this claim. 32 

30 The court refused to hold that the term 
Ilpossessionll meant only "lawful possession'' or Ilentrustment , It 

even though doing so would have afforded coverage. 759 F.2d 
at 877. 

31 The Fibers Manufacturers go even further, asking 
the Court to find coverage because the policies do not 
expressly exclude liability based on another party's actions. 
See Brief at 8 .  This argument is silly; insurers cannot be 
held to a standard requiring them to specifically predict all 
future enactments creating new liability. See Harnischfeger 
927 F.2d at 976 (*@Drafters cannot anticipate all possible 
interactions of fact and text, and if they could attempt to 
cope with them in advance would leave behind a contract more 
like a federal procurement manual than like a traditional 
insurance policy. Insureds would not be made better off in 
the process.11). Insurance deals in categories and where, as 
here, a precise category excludes the liability, it must be 
given effect. part 111, infra. 

unambiguous and refused to consider the extrinsic evidence 
offered by the appellants and amid here. For example, the 

32 Numerous courts have found the exclusion 

(continued ...) 
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No ''latent ambiguity'' exists which would justify resort to 

materials extraneous to the contract itself. 

At the most general level, there is a recognition that 

''[a] latent ambiguity exists where a document is rendered 

ambiguous by some collateral matter," and that in these 

circumstances a court can consider parol evidence. See 

Hashwani v. Barbar, 822 F.2d 1038, 1040 (11th Cir. 1987) 

(Florida law). But this is a far cry from appellants' 

assertions that a court can always consider anything going to 

the meaning of terms in the contract in order to show 

ambiguity. Br. at 33. To the contrary, the proponent of the 

evidence must make an initial showing of ambiguity from facts 

and circumstances, not from generic materials that are 

alleged to change the meaning of policy words. 

case cited by appellants did a court consider the types of 

materials, wholly unrelated to either party or the contract 

between them, offered hare. 

Indeed, in no 

32(. . .continued) 
Michigan Supreme Court found it to be wholly irrelevant. 
Upjohn, slip op. at 9 n.6; see alsQ Aardvark, 743 F. Supp. 
379 (W.D. Pa. 1990) (same), aff'd, 942 F.2d 189 (3d Cir. 
1991); Ogden Corp. v. Travelers Indemnity Co., 740 F. Supp. 
963, 967 (S.D.N.Y. 1990) (same), aff'd, 924 F.2d 39 (2d Cir. 
1991); Inland Waters Pollution Control, Inc. v. National 
Union Fire Ins. Co., No. 89-CV-70584-DT (E.D. Mich. May 17, 
1990) (denying discovery into alleged drafting history, as 
18suddent1 and llaccidentalll are unambiguous) , af f Id in part, 
rev'd in part, 943 F.2d 52 (6th Cir. 1991); American 
Motorists Insurance Co. v. General Host Corp., 120 F.R.D. 129 
(D. Kan. 1988) (rejecting extrinsic evidence, which 
nonetheless supports holding that pollution exclusion has 
independent, objective meaning); see also cases listed i n  
Addendum Tab B. 

- 31 - 



Courts resort to the latent ambiguity formulation only 

in limited situations, not applicable here. Florida courts 

sometimes permit introduction of evidence on the parties' 

course of dealings when the contract looks clear on its face, 

but the manner in which the claim arose shows that the 

contract was missing a term. 

conduct, such as the facts surrounding the specific claim or 

dispute between the parties, may be used to show ambiguity; 

on ly  after the finding of ambiguity will a court admit 

evidence on the meaning of policy terms. See, e.q., Bunnell 

Medical Clinic, P.A. v. Banera, 419 So. 2d 681 (Fla. 5th DCA 

1982); Drisdom v. Guarantee Trust Life Ins. Co., 371 So. 2d 

690 (Fla. 3d DCA 1979); Landis v. Mears, 329 So. 2d 323 (Fla. 

2d DCA 1976); Hashwani, 822 F.2d at 1040. Where, as here, 

there is no ambiguity as to the application of this policy to 

the facts, and the appellants do not even purport to 

introduce evidence about their dealings with their insurer, 

Florida courts refuse to find a latent ambiguity and refuse 

to consider extrinsic evidence. 

Other evidence of routine 

For example, in Hashwani, on which the Dimmitts rely, 

the court rejected plaintiffts attempt "to introduce parol 

evidence to establish that the agreement contained a latent 

ambiguitytt because the plain language of the contract was 

clear. 822 F.2d at 1040. Likewise, in Landis, 329 So. 2d at 

324-25, the court first found an ambiguity in the capacity of 

the executor of the agreement, and onlv then permitted 
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extrinsic evidence on the issue of capacity for that 

particular contract. In Drisdom, 371 So. 2d at 693, the 

court first found a latent ambiguity from the facts of the 

claim and only then admitted testimony by the insurance agent 

about the purchase of the policy to clarify the meaning of a 

term. In Bunnell Medical Clin ic, 419 So. 2d at 638, the 

court sharply limited its finding of latent ambiguity, 

holding that although the contract appeared to be complete, 

circumstances showed it was actually missing a term. 33 

Hence, parol evidence was admissible, though narrowed to the 

parties' knowledge of and dealings with each other. Id. at 
683 .34  

In stark contrast, appellants here seek to vary the 

plain meaning of the pollution exclusion by reference to 

material wholly unrelated to themselves, their claims, and 

33 There, the  contract stated that the company would 
Iffurnish and carry*@ malpractice insurance. The court 
permitted evidence on which party would procure the 
insurance. 419 So. 2d at 683. 

34 In Carey Canada, Inc. v. Columbia Casualty Co., 9 4 0  
F.2d 1548 (D.C. Cir. 1991), the D.C. Circuit held that 
evidence about the parties* dealings was insufficient for a 
finding of latent ambiguity and that evidence of commercial 
use was necessary. Id. at 1557. In Carey Canada, the issue 
was whether the insurer would have excluded asbestosis but 
not diseases that are its later manifestations. Here, in 
contrast, there is no similar dispute, and the purported 
evidence does not address the nature or limitation of the 
claim. Moreover, it is arguable whether the Carey court 
actually followed Florida law, although it claimed to; it 
relied on a decision of the Seventh Circuit, failed to cite 
relevant cases and, as noted, devalued evidence about the 
dealings between the parties. 
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appellee. 

party in this case, which is sufficient reason to reject its 

use. See AIU Ins. Co. v. FMC Corp., 799 P.2d 1253, 1265 n.9 

(Cal. 1990). 

The Dimmitts t i e  none of the information to any 

B. In 2hy Event, The Materials Upon Which 
Appellants Rely Do Not Support Their 
Readina Of The Pollution Exclusion. 

Even if the Court were to consider the extrinsic 

materials profered by the Dimmitts, the result is the same. 

The vast majority of the submission is unreliable or 

argumentative and the remainder supports the insurers' 

position. 35 

First, although the insureds label them "irrefutable 

evidence," the materials are not evidence at a l l .  They were 

not tested in accordance with the discovery rules, through 

t h e  calling of witnesses, testimony, impeachment and cross- 

examination.36 They consist of partial documentation, one- 

The Dimitts' statement that every court to 
consider these materials has ruled in the insured's favor 
( B r .  at 17) is both irrelevant and wrong. See, e.q., 
American Motorists Ins., 120 F . R . D .  at 132-34 (after 
reviewing drafting history proffered by policyholder, court 
concluded that pollution exclusion has independent, objective 
meaning); North Pacific Ins. Co. v. United Chrome Products, 
Inc., No. CV89-0777, s l i p  op. (Or. Cir. Ct. Sept. 30, 1991) 
(same) . 

35 

36 Much, if not all, of the material is rank hearsay 
by nonparties which, even if properly tendered to the 
district court, would not have been admissible. The absence 
of full examination by recognized discovery tools inevitably 
leads to numerous factual distortions which cannot be fully 

(continued ...) 
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sided legal briefs by others and quotations from articles 

written by lawyers who make a living representing insureds in 

coverage litigation. See, e.cf., Br. nn. 14, 17 & 20.37 

This material is argument, not fact. Its repetition and 

cross-citation by policyholder attorneys, or even by courts 

(e.q., id. nn. 15, 16 & 19), does not make it correct, nor 

does it substitute for the only truth-seeking process allowed 

in American courts. See UDiohn, s l i p  op. at 8-9 n.6. 

36 ( . . . continued) 
analyzed on appeal. For example, the 
Federated Mutual Insurance Company, a 
case, as "one of the nation's largest 

appellants refer to 
former party in the 
insurance companies." 

Br. at 43. Federated is only the 77th largest insurance 
company. Best Insurance Reports Property-Casualty 1990, p. 
46B. Federated issues unusual policies to oil-related 
companies and frequently has the same financial interest as 
insureds with regard to interpretation of the pollution 
exclusion. Accordingly, a court errs "in allowing parol 
evidence to elucidate, explain or clarify the intention of 
the parties." Treasure Salvors, Inc. v. Tilley, 534 So. 2d 
at 8 3 6 ;  Royal American Realty, Inc. v. Bank of Palm Beach & 
Trust Co., 215 So. 2d 336 (Fla. 4th DCA 1968). 

point out that much extrinsic evidence concerning the 
pollution exclusion supports the insurer's position. 
example, in one article the authors survey policyholder 
documents over the years and demonstrate that policyholders 
and their large brokers were well-aware that the pollution 
exclusion eliminated coverage far liability from gradual 
pollution. Contemporaneous materials, contemporaneous and 
subsequent broker documents, material from policyholder 
industry organizations (such as the Chemical Manufacturers' 
Association), contemporaneous and subsequent insurance trade 
publications, policyholder government submissions, and 
various insurers' regulatory filings all demonstrate that 
from 1970 onward, policyholders, insurers, and brokers all 
recognized that the pollution exclusion excluded coverage for 
long-term gradual pollution. See Harwood, Coyle & Zampino, 
The llFrivolitytt of Policyholder Gradual Pollution Discharse 
Claims, 5 Mealey's Litigation Reports: Ins. 19 (Aug. 27, 
1991) 

37 For the purpose of argument only, insurer amici 

For 

(copy attached at Appendix Tab 9). 
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Moreover, these documents do not represent the intention of 

the parties to the insurance contracts at issue. There is no 

suggestion that the insurer or insureds ever saw or relied on 

these documents before entering into their contracts. 

The alleged drafting history, even if complete or 

relevant, does not support the contention that the pollution 

exclusion merely restates the "unexpected or unintended" 

language of the policies 1 

Instead, shorn of counsel's argument and policyholder 

articles, the documents on which the Dimmitts and their amici 

def i n i t i ~ n . ~ ~  

rely reveal the following about the  pollution exclusion: 

it was drafted to eliminate the issue of intent, which was 

1) 

encompassed in the occurrsnce definition; and 2) it was meant 

to continue coverage for "classical1' accidents, or "boomt1- 

type events. 

A s  previously demonstrated, the argument that the 

exclusion merely restates the definition of 'loccurrence1I 

simply cannot be squared with the actual language of the 

pollution exclusion. 

and documents (discussed in articles) and the 1970 letter to 

the Florida Insurance Commissioner from a representative of 

Moreover, both the 1970 explanations 

St. Paul Insurance Companies contradict the insureds' 1991 

arguments. For example, the letter reproduced in Claussen v. 

38 Insurer a m i d  address this material only because of 
appellants' reliance on it. 
exclusion is plain and clear, making any reference to outside 
materials improper. 

We contend that the pollution 
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Aetna Casualty & Sur. Co., 676 F. Supp. 1571, 1583 (S.D. Ga. 

1987), states that the exclusion will not change coverage for 

"the vast majority of risks" because tt[c]overage for 

accidental mishaps is continued." Contrary to the Dimmittsf 

characterization, this suggests that coverage will not change 

for most risks -- covered classical accidents and non-covered 
deliberate pollution -- but that it will change for other 
risks -- namely, unintentional gradual pollution. The 

Dimmittst construction of the exclusion allows for no change 
to any risk, and thus could not have been contemplated by the 

writer of this letter. 

Similarly, the Florida letter quoted in the State's 

brief, which was not written by Southeastern Fidelity, makes 

clear that far from repeating the "expected or intended" 

provision, the pollution exclusion was drafted I I1so as to 

avoid any question of intentqt1 (Florida Br. at 14 (emphasis 

added)), and thus cannot be construed as a restatement of 

occurrence, which expressly includes the concept of intent. 

In sum, these documents start with the assumption that 

pre-exclusion policies did not provide coverage for pollution 
"in most cases*@ because the damage would be Ilexpected or 

intended." However, recognizing that such an intent 

requirement often entails difficulty of proof, the authors of 

these documents reflect the desire to create a different and 

clearer way to achieve this result, one that would Ilavoid any 

question of intent." They did this through the pollution 
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exclusion by eliminating coverage for all gradual or long- 
term pollution, regardless of intent.39 The exclusion 

retained coverage for Itmishaps, I' i. e, , llboomlt-type events, 

and insureds understood this at that time.40 - See American 

Motorists Ins., 120 F . R . D .  at 133-34 (the 1970 materials 

"support the court's previous interpretation that the 

pollution exclusion has an independent, objective meaning and 

is not simply a restatement of the subjective definition of 
occurrence") . 41 

39 This gap in coverage eventually led to the creation 
of Environmental Impairment Liability ( llEIL1t) insurance. & 
Harwood, Coyle, & Zampino, suDra n. 37, at 26-27, 29-32. 

40 One broker, in the leading publication f o r  
corporate insurance buyers, stated that the exclusion retains 
coverage only "for some very short-term phenomenon, for 
example, a breakdown in some filtering apparatus which 
permits the discharge of a pollutant into a river or a lake." 
Bromwich, Pollution and Insurance, 1971 Risk Management 15, 
19 (Apr.). Similarly, an insurance consultant wrote at the 
time that "the exception to the [pollution] exclusion states 
that the dispersal, release or escape must be sudden 
accidental. In other words, it must be both 'sudden and 
accidental' rather than either sudden or accidental." 12 For 
the Defense 77, 79 (1971) (emphasis in original). See also 
Diamond Shamrock Chemicals Co. v. Aetna Casualty & Surety 
Co., No 3939-84, slip op. at 27 (N.J. Super. Ct. Ch. Div. 
Apr. 12, 1989) (insured's risk managers and brokers were at 
all times "clearly of the view that the pollution exclusion 
barred recovery for claims arising out of gradual 
pollution"), ameal pendinq (N.J. Super. Ct. App. Div.); 
Harwood, Coyle, Zampino, supra n. 37. 

See also Note, The Pollution Exclusion Throucfh the 
Lookins Glass, 74 Geo. L.J. 1237, 1247-1252 (1986). This 
article offers an independent commentator's neutral analysis 
of statements made by various insurance companies and 
organizations in connection with the adoption of the 
pollution exclusion. a Lumbermens, 555 N.E.2d at 571 n.3 
(citing article); Crown Auto, 731 F. Supp. at 1520 n.5 

41 

(continued ...) 
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