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P R E L I M I N A R Y  S T A  TEMENT 

P e t i t i o n e r  was t h e  Defendant  i n  t h e  t r i a l  c o u r t  and w i l l  be 

r e f e r r e d  t o  as " P e t i t i o n e r "  or " M r .  McLendon. Respondent was 

t h e  S t a t e  o f  F l o r i d a  i n  t h e  t r i a l  c o u r t  and w i l l  be r e f e r r e d  t o  

as " t h e  S t a t e . "  The record  i s  c o n t a i n e d  i n  e i g h t  volumes and 

r e f e r e n c e s  t o  t h e  record  w i l l  be d e s i g n a t e d  b y  an "R" f o l l o w e d  b y  

t h e  a p p r o p r i a t e  page number. 
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ARGUMENT 

I N  S E N T E N C I N G  FOR A FELONY WHERE THERE I S  
A CONTEMPORANEOUS C O N V I C T I O N  OF AN UNSCORED 
CAPITAL FELONY, I S  I T  PROPER T O  D E P A R T  
BASED ON THE DEFENDANT'S C A P I T A L  C O N V I C T I O N  
WHEN THE APPLICABLE G U I D E L I N E S  P R O V I D E  T H A T  
V I C T I M  INJURY I S  SCOREABLE 

The t r i a l  c o u r t  e r r e d  when i t  d e p a r t e d  upward f r o m  t h e  

s e n t e n c i n g  g u i d e l i n e s  by w r i t i n g  t h a t  t h e  s c o r e s h e e t  d i d  n o t  t a k e  

i n t o  c o n s i d e r a t i o n  t h e  con temporaneous  f i r s t  d e g r e e  murde r  

c o n v i c t i o n .  T h i s  Cour t  s h o u l d  answer t h e  c e r t i f i e d  q u e s t i o n  i n  

t h e  n e g a t i v e ,  and s h o u l d  r e v e r s e  and remand w i t h  i n s t r u c t i o n s  t o  

impose a g u i d e l i n e  s e n t e n c e  on t h e  b u r g l a r y  w i t h  an a s s a u l t .  

I n  L i v i n g s t o n  v .  S t a t e ,  565 So.2d 1 2 8 8 ,  1 2 9 2  ( F l a .  1 9 8 8 ) ,  

t h i s  Court  c i t e d  Hansbrough v .  S t a t e ,  509 So.2d 1081 ( F l a .  1 9 8 7 )  

f o r  t h e  h o l d i n g  t h a t  a t r i a l  c o u r t  c o u l d  d e p a r t  upwards f r o m  t h e  

s e n t e n c i n g  g u i d e l i n e s  based upon a f fcontemporaneous c o n v i c t i o n  o f  

an u n s c o r e d  c a p i t a l  f e l o n y .  

I n  Hansbrough v .  S t a t e ,  509 So.2d 1 0 8 1 ,  1087 ( F l a .  1 9 8 7 ) ,  

t h i s  C o u r t  u p h e l d  a con temporaneous  c o n v i c t i o n  o f  an u n s c o r e d  

c a p i t a l  f e l o n y  as  a v a l i d  r e a s o n  f o r  a g u i d e l i n e s  d e p a r t u r e  on 

t h e  armed r o b b e r y  c o n v i c t i o n .  However,  t h i s  Court  n o t e d  t h a t  t h e  

f i r s t - d e g r e e  murde r  c o n v i c t i o n  r l c o u l d  n o t  be s c o r e d  on t h e  armed 

r o b b e r y  s c o r e s h e e t .  If - I d .  

A d d i t i o n a l l y ,  t h i s  Court h e l d  t h a t  l l Z a l s  a r e a s o n  f o r  

d e p a r t u r e ,  H a n s b r o u g h ' s  c o n v i c t i o n  and s e n t e n c e  f o r  f i r s t - d e g r e e  

murder  a r e  n o t  p r o h i b i t e d  by t h e  g u i d e l i n e s ,  have n o t  a l r e a d y  

been t a k e n  i n t o  a c c o u n t  by t h e  g u i d e l i n e s ,  and a r e  n o t  i n h e r e n t  



components o f  armed r o b b e r y .  - See S t a t e  v .  M i s c h l e r ,  488 So.2d 

523 ( F l a .  1 9 8 6 ) . "  - I d .  

I n  S t a t e  v .  M i s c h l e r ,  488 So.2d 5 2 3 ,  5 2 5 ,  t h i s  C o u r t  h e l d :  

A r e a s o n  w h i c h  i s  p r o h i b i t e d  by t h e  
g u i d e l i n e s  t h e m s e l v e s  can  n e v e r  be 
used t o  j u s t i f y  a d e p a r t u r e .  ( C i t a t i o n  
o m i t t e d ) .  F a c t o r s  a l r e a d y  t a k e n  i n t o  
a c c o u n t  i n  c a l c u l a t i n g  t h e  g u i d e l i n e s  
s c o r e  can  n e v e r  s u p p o r t  d e p a r t u r e .  
( C i t a t i o n  o m i t t e d ) .  A c o u r t  c a n n o t  use 
an i n h e r e n t  component o f  t h e  c r i m e  i n  
q u e s t i o n  t o  j u s t i f y  d e p a r t u r e .  
( C i t a t i o n  o m i t t e d ) .  I f  any o f  t h e  
r e a s o n s  g i v e n  by t h e  t r i a l  c o u r t  t o  
j u s t i f y  d e p a r t u r e  f a l l  i n t o  any o f  t h e  
t h r e e  above-men t ioned  c a t e g o r i e s ,  an 
a p p e l l a t e  c o u r t  i s  o b l i g a t e d  t o  f i n d  
t h a t  d e p a r t u r e  i s  i m p r o p e r .  

S t a t e  v .  M i s c h l e r ,  488 So.2d 5 2 3 ,  525 ( F l a .  1 9 8 6 ) .  

Hansbrough and L i v i n g s t o n  p r e d a t e  t h e  amendment t o  R u l e  

3 . 7 0 1 ( d ) ( 7 ) ,  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  w h i c h  now 

s t a t e s  t h a t  t h e  con temporaneous  c a p i t a l  f e l o n y  c o n v i c t i o n  i s  

s c o r e a b l e  under  v i c t i m  i n j u r y .  T h i s  b r i n g s  us t o  M i s c h l e r ' s  

c o n c l u s i o n  t h a t  t h e  C o u r t  i s  o b l i g a t e d  t o  f i n d  t h e  d e p a r t u r e  i n  

t h i s  c a s e  t o  be i m p r o p e r  -- t h e  d e p a r t u r e  i s  based upon a f a c t o r  

a l r e a d y  t a k e n  i n t o  a c c o u n t  i n  c a l c u l a t i n g  t h e  g u i d e l i n e s  s c o r e .  

I n  i t s  Answer B r i e f ,  t h e  S t a t e  a r g u e s  t h a t  M r .  McLendon 

r e c e i v e d  t h e  d e p a r t u r e  n o t  because o f  t h e  con temporaneous  c a p i t a l  

f e l o n y  c o n v i c t i o n  i t s e l f ,  b u t  because o f  t h e  ' ' h e i n o u s  n a t u r e  o f  

an u n s c o r e a b l e  c a p i t a l  f e l o n y  c o n v i c t i o n f f  and because o f  t h e  

' ' d r e a d f u l  and u n s c o r e a b l e  n a t u r e  o f  t h e  contemporaneous c a p i t a l  

c o n v i c t i o n . "  ( S t a t e ' s  Answer B r i e f ,  p p .  2 - 3 ) .  These a s s e r t i o n s  

s i m p l y  a r e  n o t  c o r r e c t .  



The r e a s o n  f o r  d e p a r t u r e  i s  w r i t t e n  on t h e  g u i d e l i n e s  

s c o r e s h e e t  as f o l l o w s :  r f f D e f e n d a n t s  ( s i c )  s c o r e s h e e t  does n o t  

t a k e  i n t o  c o n s i d e r a t i o n  t h a t  d e f e n d a n t  a l s o  s t a n d s  c o n v i c t e d  f o r  

murde r  i n  t h e  f i r s t  d e g r e e .  I M .  Wm. G r a y b i l l  12/13/88.1t 

f R .  1 1 1 8 ) .  T h i s  r e a s o n  f o r  d e p a r t u r e  i s  i n v a l i d .  

T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  r e v e r s e  and remand w i t h  

i n s t r u c t i o n s  t o  r e s e n t e n c e  P e t i t i o n e r  t o  a g u i d e l i n e  s e n t e n c e  on 

t h e  c h a r g e  o f  b u r g l a r y  w i t h  an a s s a u l t .  
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CONCLUSION 

Based upon t h e  f o r e g o i n g  a rgumen ts  and a u t h o r i t i e s ,  t h i s  

Court  s h o u l d  answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e  and 

s h o u l d  r e v e r s e  and remand w i t h  i n s t r u c t i o n s  t o  r e s e n t e n c e  

P e t i t i o n e r  t o  a g u i d e l i n e  s e n t e n c e  on t h e  c h a r g e  o f  b u r g l a r y  w i t h  

an a s s a u l t .  

Respect  f u l l y  submi t t e d ,  
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C E R T I F I C A T E  OF S E R V I C E  

I HEREBY CERTIFY t h a t  a copy  o f  t h e  f o r e g o i n g  P e t i t i o n e r ' s  

Rep ly  B r i e f  has been f u r n i s h e d  t o  S tephen  A .  B a k e r ,  E s q u i r e ,  

A s s i s t a n t  A t t o r n e y  G e n e r a l ,  and t o  Peggy A .  Q u i n c e ,  E s q u i r e ,  

A s s i s t a n t  A t t o r n e y  G e n e r a l ,  2002 N .  L o i s  Avenue, S u i t e  7 0 0 ,  

Tampa, F l o r i d a  33607-2366, by U n i t e d  S t a t e s  M a i l ,  t h i s  ywfl 
day o f  Sep tember ,  1991. 
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