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PRELIMINARY STATEMENT 

A p p e l l a n t ,  Emanuel Johnson,  h a s  two cases pending  b e f o r e  t h i s  

Cour t .  Re fe rences  i n  t h i s  b r ie f  t o  t h e  r e c o r d  i n  case number 

78,336, i n  which t h e  v i c t i m  was I r i s  White,  w i l l  be d e s i g n a t e d  by 

nW,n followed by t h e  a p p r o p r i a t e  page  number. Re fe rences  t o  t h e  

record i n  case number 78,337, i n  which t h e  v i c t i m  was Jackie 

McCahon, w i l l  be d e s i g n a t e d  by "M," fo l lowed by t h e  page number. 

A p p e l l a n t  a l s o  has  two a p p e a l s  pending i n  t h e  Second D i s t r i c t  

Court of Appeal. I n  case number 91-2368, i n  which t h e  v i c t i m  was 

Kate C o r n e l l ,  A p p e l l a n t  was c o n v i c t e d  of a t t empted  murder ,  armed 

burg la ry  of a d w e l l i n g  and armed robbery .  I n  case number 91-2373, 

i n  which t h e  v i c t i m  was Lawanda Giddens,  A p p e l l a n t  was c o n v i c t e d  of 

b a t t e r y ,  b u r g l a r y  of a n  occupied  s t r u c t u r e  and robbery.  

A p p e l l a n t  w i l l  r e l y  upon h i s  i n i t i a l  brief i n  rep ly  t o  t h e  

a rguments  presented i n  t h e  S t a t e ' s  supplemental answer b r i e f  as  t o  

Issues IV and V. 



ARGUMENT 

ISSUE I 

THE TRIAL COURT IMPROPERLY REFUSED 
TO ALLOW MITIGATING EVIDENCE AND 
ARGUMENTS AND REFUSED TO ALLOW EVI- 
DENCE THAT WOULD REBUT NONSTATUTORY 
AGGRAVATORS. 

With regard to Appellant's argument that he should have been 

permitted to present to his jury evidence that the death penalty 

does not function well as a deterrent and is more expensive than 

life imprisonment, Appellee argues that "this claim has not been 

preserved fo r  appellant review" because Appellant d i d  not renew his 

motion to present t h i s  evidence during the penalty phase. 

(Supplemental Brief of Appellee, p.  7) Appellee cites no authority 

whatsoever in support of its position that such renewal is 

required; it is not. This Court has recognized in several cases 

that counsel is not required to do something that is pointless in 

order to preserve an issue for appeal. The t r i a l  court had already 

ruled Appellant's evidence inadmissible, and so there was no need 

for him to raise the matter again. Thomas v. State, 419 So. 2d 634 

(Fla. 1982) (No requirement to do a useless act.) Brown v. State, 

206 So. 2d 377, 384 (Fla. 1968) ("A lawyer is not required to 

pursue a completely useless course when the judge has announced in 

advance t h a t  it will be fruitless. [Citation omitted.]" Birqe v. 

State, 92 So. 2d 819, 822 (Fla. 1957) ("It is certainly unneces- 

sary that an accused undertake to accomplish an obviously useless 

thing in the face of a positive adverse ruling by the trial 

judge. " ) 

2 



Fur thermore ,  Appe l l ee  misses t h e  p o i n t  when it says a t  pages  

7-8 of i t s  answer b r ie f  t h a t  t h i s  t y p e  of ev idence  was n o t  proper 

m i t i g a t i o n .  The p r imary  purpose of t h i s  ev idence  was t o  r e b u t  

n o n s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  t h a t  may have bo rne  upon t h e  

j u r o r s '  minds .  They may e r r o n e o u s l y  have b e l i e v e d  t h a t  t h e  t h r e a t  

of  t h e  d e a t h  p e n a l t y  is  a n  e f f e c t i v e  d e t e r r e n t  t o  t h o s e  who might  

o t h e r w i s e  commit murder,  and/or may have b e l i e v e d  t h a t  t h e y  shou ld  

v o t e  t o  execute A p p e l l a n t  because t h i s  would be cheape r  t h a n  

keeping  h im i n  p r i s o n  f o r  l i f e .  A p p e l l a n t  s imply  wished t o  p u t  on 

ev idence  t o  d i sabuse  h i s  j u r y  of  t h e s e  i n c o r r e c t  a s sumpt ions .  

I n  Simmons v.  South  C a r o l i n a ,  512 U.S. I 114 S. Ct. 

129 L. Ed. 2d 133 (1994), t h e  Supreme Cour t  of t h e  United S ta tes  

r e c e n t l y  recognized  t h a t  t h e  D u e  Process C l a u s e  requires t h a t  a 

cap i t a l  d e f e n d a n t  be permitted t o  c o u n t e r  ev idence  p r e s e n t e d  by t h e  

S t a t e  as a reason  for e x e c u t i n g  him. Simmons is p a r t i c u l a r l y  

r e l e v a n t  t o  the argument A p p e l l a n t  wished to p r e s e n t  t o  h i s  j u r y  

r e g a r d i n g  t h e  l e n g t h y  p r i s o n  terms he  was f a c i n g  f o r  t h e  o t h e r  

f e l o n i e s  of which h e  had been c o n v i c t e d  (attempted murder ,  armed 

b u r g l a r y  of a d w e l l i n g  and armed robbe ry  i n  t h e  case i n v o l v i n g  Kate 

C o r n e l l  and b u r g l a r y  o f  an  occupied  s t ruc tu re  and robbe ry  i n  t h e  

case i n v o l v i n g  Lawanda Giddens ) .  I n  Simmons t h e  Cour t  dec ided  t h a t  

t h e  p e t i t i o n e r  shou ld  have been p e r m i t t e d  t o  inform h i s  j u r y  of h i s  

i n e l i g i b i l i t y  f o r  p a r o l e  i n  o r d e r  t o  c o u n t e r a c t  t h e  p r o s e c u t o r ' s  

g e n e r a l  argument r e g a r d i n g  t h e  d e f e n d a n t ' s  f u t u r e  dange rousness .  

The p r o s e c u t o r  below, i n  h i s  p e n a l t y  phase  argument t o  t h e  j u r y ,  

emphasized t h e s e  i n c i d e n t s ,  and t h e  f a c t  t h a t  A p p e l l a n t  had been 
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c o n v i c t e d  of f i v e  v i o l e n t  f e l o n i e s  as a resu l t  t h e r e o f .  (W 6080- 

6082)  H e  a sked ,  "What does t h i s  s a y  about  t h e  d e f e n d a n t ' s  

c h a r a c t e r ?  what does t h i s  say abou t  t h e  d e f e n d a n t ' s  a b i l i t y  t o  

commit crimes of v i o l e n c e ? "  (W 6082)  Later ,  h e  t o l d  t h e  j u r y  t o  

"[l]ook a t  these f i v e  p r i o r  f e l o n y  c o n v i c t i o n s .  Look a t  t h a t  

d e f e n d a n t ' s  character,  h i s  a b i l i t y  t o  commit v i o l e n t  crimes.Il ( W  

6084)  Subsequen t ly ,  he asked t h e  jury, "What d i d  Lawanda Giddens 

and Kate C o r n e l l  and t h e  facts of Iris W h i t e  s a y  about t h e  

d e f e n d a n t ' s  c h a r a c t e r ?  what do t h e y  s a y ,  l ad i e s  and gent lemen,  

about h i s  a b i l i t y  t o  k i l l ? "  ( W  6085)  The  p r o s e c u t o r  f u r t h e r  

sugges t ed  t o  t h e  j u r y  t h a t  A p p e l l a n t  committed a v i o l e n t  crime 

" e v e r y  s i x  months." (W 6082,  6091-6092) The ev idence  t h e  S t a t e  

p r e s e n t e d  of p r i o r  v i o l e n t  f e l o n i e s  and t h e  p r o s e c u t o r l s  a rguments  

based t he reupon  a re  e x a c t l y  t h e  t y p e  of matters touch ing  upon 

f u t u r e  dange rousness  or  p r o p e n s i t y  t o  commit v i o l e n t  o f f e n s e s  t h a t  

A p p e l l a n t  was e n t i t l e d  t o  c o u n t e r a c t ,  p u r s u a n t  t o  Simmons, by 

a r g u i n g  t h a t  he might r e c e i v e  l e n g t h y  p r i s o n  terms, such  a s  

c o n s e c u t i v e  l i f e  s e n t e n c e s ,  i n  t h e  C o r n e l l  and Giddens cases. I f  

t h e  S t a t e  is t o  be p e r m i t t e d  t o  use p r i o r  v i o l e n t  f e l o n i e s  i n  

a g g r a v a t i o n ,  t h e  d e f e n d a n t  on t r i a l  for h i s  l i f e  m u s t  be allowed t o  

demons t r a t e  t h e  " f l i p  s i d e "  by showing t h a t  he  may be i n c a r c e r a t e d  

for t h e  r e s t  of his life as a r e s u l t  of t h e s e  c o n v i c t i o n s ,  and t h a t  

it is t h e r e f o r e  n o t  n e c e s s a r y  t h a t  h e  be put t o  d e a t h  i n  order f o r  

s o c i e t y  t o  be p r o t e c t e d .  It is o n l y  i n  t h i s  manner t h a t  t h e  

p l a y i n g  f i e l d  can  be l e v e l e d ,  which is  t h e  e s s e n c e  of due p r o c e s s ,  

as t h e  Supreme C o u r t  r ecogn ized  i n  Simmons. To say  t h a t  t h e  o n l y  
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i s sue  b e f o r e  t h e  jury is what s e n t e n c e  t h e  de fendan t  s h o u l d  receive 

fo r  t h e  homicide,  and n o t  for any  o t h e r  cases [see Marsuard v. 

State, 1 9  F l a .  L. Weekly S314 (Fla. J u n e  9 ,  1994), c i t e d  by 

Appe l l ee  on page 3 of i ts  b r i e f ]  f a i l s  t o  acknowledge t h a t  t h e  

State is p e r m i t t e d  t o  use o t h e r  cases ( p r i o r  v i o l e n t  f e l o n y  

c o n v i c t i o n s )  i n  an  e f f o r t  t o  pe r suade  t h e  j u r y  t h a t  t h e  u l t i m a t e  

s a n c t i o n  is war ran ted ;  t h e  d e f e n d a n t  shou ld  be permitted t o  round 

o u t  t h e  p i c t u r e  fo r  t h e  j u r y  by demons t r a t ing  t h a t  he w i l l  be 

punished  s e v e r e l y  for t h e s e  o t h e r  o f f e n s e s ,  and t h a t  any  p r o p e n s i t y  

t o  commit a c t s  of v i o l e n c e  t h a t  might  be e s t a b l i s h e d  by them d o e s  

n o t  n e c e s s a r i l y  mandate that a s e n t e n c e  of d e a t h  be imposed, but 

r a t h e r  a l i f e  sentence for t h e  homicide may s u f f i c e ,  when cons id -  

ered i n  c o n j u n c t i o n  w i t h  t h e  p o t e n t i a l  p e n a l t i e s  for t h e  p r e v i o u s  

v i o l e n t  f e l o n i e s .  
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ISSUE I1 

THE COURT BELOW ERRED IN PERMITTING 
THE STATE TO INJECT IRRELEVANT AND 
HIGHLY PREJUDICIAL FACTORS I N T O  
APPELLANT'S PENALTY PROCEEDING 
THROUGH ITS IMPROPER CROSS-EXAMINA- 
TION OF A DEFENSE WITNESS AND ITS 
IMPROPER ARGUMENT TO THE J U R Y .  

Appellee a s s e r t s  t h a t  Appellant's challenge to the prosecu- 

tor's penalty phase closing argument "is procedurally barred 

because counsel did not object to the statement until a f t e r  the 

j u r y  retired and after an evidentiary hearing on a c o l l a t e r a l  

matter was held." (Supplemental Brief of Appellee, p. 9 )  Several 

cases are instructive on the preservation question raised by 

Appellee. In Grant v. state, 194 So.  2d 612 (Fla. 1967), for 

example, this Court found appellate review not t o  be barred where 

defense counsel did not object  to improper remarks the prosecutor 

made during final argument, but waited until t h e  conclusion of 

final arguments t o  move for a mistrial, In State v. Cumbie, 380 

So. 2d 1031 (Fla. 1980), this Court held that a motion fo r  mistrial 

based upon prosecutorial comments during closing argument is 

sufficiently timely if made at the conclusion of the closing 

argument. And in Meade v.  State, 431 S o .  2d 1031 (Fla. 4th DCA 

1983), in which the prosecutor made an improper remark during 

closing argument, but defense counsel waited for a recess t h a t  

followed to move for a mistrial, the court held that it was not 

fatal that the objection was n o t  made immediately following the 

improper utterance. These precedents indicate that this Court can 

consider Appellant's issue; it is not procedurally barred. 
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ISSUE 111 

THE COURT BELOW USED AN INCORRECT 
LEGAL STANDARD IN REJECTING THE 
MENTAL DISTURBANCE MITIGATOR AND 
SHOULD INSTEAD HAVE FOUND IT TO 
EXIST. 

Appellee erroneously states that there was nothing apart from 

the facts of the crime to suggest any mental infirmity on the part 

of Appellant. (Supplemental Brief of Appellee, p.  10) Appellee 

completely ignores such evidence as Appellant's two suicide 

attempts, one at the age of 13 and the other when he was incarcer- 

ated on the instant charges, Appellant's confession, in which he 

t a l k e d  about the pressure h e  felt and h i s  losing control, the fact 

that he was placed on antipsychotic medication after his a r r e s t ,  

etc. There was ample evidence in addition to the facts of the 

crime to show that Appellant qualified f o r  the "mental" mitigating 

circumstances. There would have been even more such evidence if 

the trial court had not unduly hampered Appellant in the presenta- 

tion of his penalty phase defense by excluding cer ta in  items of 

evidence, as discussed in Issue I in the supplemental briefs filed 

herein. 
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ISSUE VI 

EMANUEL JOHNSON'S DEATH SENTENCE 

TEENTH AMENDMENTS TO THE CONSTITU- 

AS ARTICLE I, SECTIONS 9 AND 17 OF 
THE CONSTITUTION OF THE STATE OF 

VIOLATES THE SIXTH, EIGHTH AND FOUR- 

TION OF THE UNITED STATES, AS WELL 

FLORIDA, BECAUSE THE ESPECIALLY HEI- 
NOUS, ATROCIOUS OR CRUEL AGGRAVATING 
CIRCUMSTANCE IS VAGUE, IS APPLIED 

DOES NOT GENUINELY NARROW THE CLASS 
OF PERSONS ELIGIBLE FOR THE DEATH 
PENALTY. FURTHERMORE , THIS AGGRA- 
VATING FACTOR WAS SUBMITTED TO JOHN- 
SON'S JURY UPON AN IMPROPER AND 
INADEQUATE INSTRUCTION. 

ARBITRARILY AND CAPRICIOUSLY , AND 

Appellee a s s e r t s  at pages 17-18 of i ts  b r i e f  that Appellant's 

claim is procedurally barred, c i t i n g  Castro v. State, 19 Fla. L. 

Weekly S435 (Fla. September 8, 1994). Castro only dealt, in a 

footnote, with a jury instruction on HAC, and thus provides no 

authority fo r  arguing that the portion of Appellant's argument 

dealing with the vagueness of the HAC aggravating circumstance 

itself has not been preserved f o r  appellate review. Defense 

counsel below did raise this matter in the trial court (W 5786, 

5858) , and it has been preserved.  Indeed, while Appellee indicates 

at the beginning of i t s  argument that Appellant's entire claim has 

not been preserved, Appellee then goes on to address only the jury 

instruction that was g i v e n  on HAC, ignoring the remainder of 

Appellant's argument. 
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I . .  

CONCLUSION 

Based upon t h e  f o r e g o i n g  facts ,  a rgumen t s ,  and c i t a t i o n s  of 

a u t h o r i t y ,  your  A p p e l l a n t ,  Emanuel Johnson,  renews h i s  prayer for 

the r e l i e f  r e q u e s t e d  i n  h i s  initial supplemental br ie f .  
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