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I N A ' S  SUBROGATION RIGHTS AROSE, INTER ALIA,  BY VIRTUE OF 
I T S  INSURANCE CONTRACT WITH LEXOW AND 1"s SUIT CONTESTED 
I T S  OBLIGATION TO INDEMNIFY LEXOW, THEREBY MAKING THEIR 
L I T I G A T I O N  SUBJECT TO 5627.428 (l), FLA. STAT. (1987) 

I N A  c h a r a c t e r i z e s  t h e  l i t i g a t i o n  between I N A  and LEXOW a s  

a d i s p u t e  over I N A ' s  subrogat ion  r i g h t s  a r i s i n g  by ope ra t ion  of 

law and e n t i t l e m e n t  t o  proceeds o u t s i d e  i t s  insurance  c o n t r a c t .  

I N A  argues it paid LEXOW, has n o t  breached any po l i cy  o b l i g a t i o n  

due LEXOW, and having discharged i t s  po l i cy  o b l i g a t i o n ,  t h e  

judgment i n  favor  of  LEXOW d id  n o t  a r i s e  "under a po l i cy  o r  

contract l l  . I N A  misconstrues  LEXOW's argument and misreads 

5627.428(1). 

T h e  s t a t u t o ~ r y  phrase  "under a po l i cy  o r  c o n t r a c t " ,  a s  used 

i n  5627.428(1), refers t o  t h e  immediately preceding noun 

r lbenef ic ia ry i i  i n  d e f i n i n g  t h e  c l a s s  of  i n d i v i d u a l s  e n t i t l e d  t o  

a t t o r n e y ' s  fees. LEXOW c i t e d  I n d u s t r i a l  Fire and Casual ty  

Insurance  Co. v .  Prygrocki ,  422 So.2d 314 ( F l a .  1982) t o  

i l l u s t r a t e  t h i s  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e .  However, ca se  law 

c i t e d  by both LEXOW and I N A  i n t e r p r e t s  t h e  purpose of  5627.428 a s  

p r o t e c t i n g  an insured  from i n c u r r i n g  a t t o r n e y ' s  fees i n  d i s p u t e s  

a f f e c t i n g  an i n s u r e d ' s  po l i cy  r i g h t s .  

I N A  r eques t s  t h i s  Court t o  I l s t r i c t l y  cons t rue"  5627.428. 

s t a t u t e ,  however, does n o t  equate  t o  a S t r i c t  

narrow, l i t e r a l ,  o r  nonsens ica l  i n t e r p r e t a t i o n .  Johnson v .  

P re sby te r i an  Homes of  Synod F l a . ,  I n c . ,  239  So.2d 256 ( F l a .  

1970). A s  d i scussed  i n  LEXOW's I n i t i a l  B r i e f ,  5627.428(1) has 

been construed a s  applying t o  f a c t u a l  c i rcumstances which a t  

c o n s t r u c t i o n  of  a 
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first blush appear to be outside its scope. The most recent 

example is this Court's adoption of the Second District Court of 

Appeal's en banc opinion in Fewox v. McMerit Construction Co., 

556 So.2d 419 (Fla. 2d DCA 1989). Insurance Company of North 

America v. Acousti Engineerinq Company of Florida, 579 So.2d 77 

(Fla. 1991). Notwithstanding no rendition of a judgment 

occurred, the Second District in Fewox held that the voluntary 

payment of an arbitration award constituted the functional 

equivalent of the rendition of a judgment for the purpose of 

meeting the statutory requirement. Fewox at 424. 

INA argues semantics, not substance. INA smartly answers 

LEXOW with the rhetorical question: "What policy obligation?" INA 

completely discounts the parties' extant relationship as arising 

by reason of LEXOW purchasing a contract of insurance for 

indemnification against the very loss suffered. INA discusses 

conventional (contractual) subrogation and legal (equitable) 

subrogation, implying these two types of subrogation are mutually 

exclusive. This is one fallacy in INA's argument. The same 

facts which give rise to subrogation by operation of law may also 

entitle a person t.o claim the benefit of a contract (convention) 
for subrogation, and the distinction between the two types of 

subrogation often lacks any real significance. Rhodes, 16 Couch 

on Insurance 2d (Rev. ed.), 561.2 (1983). 

In discussing the nature of an insurer's right of 

subrogation and the enforcement of such right, this Court in 

Atlantic Coast Line Railroad Co., v. Campbell, 104 Fla. 274, 139 

So.  886 (1932) recognized conventional and legal (equitable) 
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subrogat ion  a r e  n o t  mutually exc lus ive ,  bu t  c o - e x i s t .  

I n  cases  l i k e  t h i s ,  t h e  l i a b i l t y  of  t h e  [ t o r t f e a s o r ]  
is  i n  legal- effect ,  f i r s t  and p r i n c i p a l ,  and t h a t  of  
t h e  i n s u r e r  secondary; n o t  i n  t h e  o rde r  of  t i m e ,  bu t  i n  
o rde r  o f  u l t i m a t e  l i a b i l i t y .  The assured may f i r s t  
apply t o  whichever o f  t h e s e  p a r t i e s  he p l e a s e s ,  t o  
t h e  [ t o r t f e a s o r ]  by h i s  r i g h t  a t  law, o r  t o  t h e  
insurance  company, because of  h i s  insurance  c o n t r a c t .  
I f  he o b t a i n s  payment o f  h i s  damaqes from t h e  
[ t o r t f e a s o r ] ,  he thereby  diminishes  h i s  l o s s ,  and h i s  
c la im a g a i n s t  t h e  insurance  company f o r  indemnity i s  
f o r  t h e  balance only of  t h e  l o s s ,  i f  any. And s o  it 
i s  t h a t ,  i f  he a p p l i e s  f i r s t  t o  t h e  i n s u r e r  and 
receives h i s  whole loss from t h e  i n s u r e r ,  he t h e r e a f t e r  
ho lds  h i s  claim a g a i n s t  t h e  [ t o r t f e a s o r ]  i n  t r u s t  f o r  
t h e  i n s u r e r  who indemnified him. Such being t h e  
e q u i t a b l e  s i t u a t i o n  t h a t  e x i s t s ,  t h e  p a r t y  holding t h e  
l e g a l  r i g h t  a g a i n s t  t h e  t o r t - f e a s o r  i s  deemed t o  have 
made an e q u i t a b l e  assignment of  h i s  r i g h t  t o  recover 
t h e  t o r t ,  which t h e  i n s u r e r  i s  e n t i t l e d  en fo rce  by an 
a c t i o n  brought i n  t h e  name of t h e  i n j u r e d  p a r t y  f o r  h i s  
own use  and b e n e f i t  a g a i n s t  t h e  t o r t - f e a s o r ,  a f t e r  t h e  
i n s u r e r  has  a l ready  indemnified t h e  i n j u r e d  p a r t y  i n  
f i r s t  instar ice  by paying t h e  loss he has  sus t a ined  
through t h e  i n j u r y  t o r t i o u s l y  i n f l i c t e d .  ( C i t a t i o n s  
o m i t t e d ) .  

S ince  t h e  i n s u r e r ' s  r i q h t  of  recovery rests upon t h e  
very n a t u r e  of  t h e  c o n t r a c t  of  insurance  a s  a c o n t r a c t  
of  indemnity, and h i s  t i t l e  a r i s e s  o u t  o f  t h e  insurance  
c o n t r a c t ,  and is  der ived  from t h e  assured a lone ,  and 
can only be enforced i n  t h e  r i g h t  o f  t h e  l a t t e r - a n d .  i n  , ~~~ 

a c o u r t  of  common law, can only be a s s e r t e d  i n  t h e  ~ _ _  ---- 
a s s u r e d ' s  name-and because it rests upon t h e  e q u i t a b l e  
d o c t r i n e  of subrogat ion  by ope ra t ion  of  law, whether 
any s p e c i a l  agreement t o  a s s ign  t h e  cause  of  a c t i o n  was 

- .  made by t h e  i n j u r e d  p a r t y  wi th  t h e  assured o r  n o t ,  t h e  
f a c t  t h a t  a common law cause a c t i o n  i n  t o r t  i s  n o t  
a s s i g n a b l e  becomes immaterial  t o  p l a i n t i f f ' s  r i g h t  t o  
recover ,  sirice t h e  s u i t  i s  main ta inable  under t h e  
d o c t r i n e  of subrogat ion  by ope ra t ion  of  law, without  
any express  assignment t o  t h a t  effect being necessary .  

I d .  a t  888,889. (Emphasis added) .  

F u r t h e r ,  7:NA overlooks a w e l l - s e t t l e d  p r i n c i p l e  of 

- 

subrogat ion ,  a vo lun tee r  cannot ob ta in  subrogat ion .  DeCespedes 

v.  Prudence Mutual Casual ty  Co., 1 9 3  So.2d 2 2 4  ( F l a .  3d DCA 

-3-  



1 9 6 6 ) .  Without being under t h e  l e g a l  o b l i g a t i o n  t o  indemnify 

LEXOW pursuant  t o  i t s  c o n t r a c t  o f  insurance ,  I N A  had no reason t o  

make payment t o  LEXOW and would n o t  have been e n t i t l e d  t o  

subrogat ion .  I n  o t h e r  words, even assuming INA's r i g h t  t o  

subrogat ion  a r o s e  only  by ope ra t ion  of law by reason o f  making 

payment t o  LEXOW, such r i g h t  o r i g i n a t e d  o u t  of  t h e  under ly ing  

r e l a t i o n s h i p  between LEXOW and I N A ,  a s  insured  and i n s u r e r ,  under 

a c o n t r a c t  of insurance .  As s t a t e d  i n  Rhodes, 1 6  Couch on 

Insurance  2d (Rev. e d . )  561.18 ( 1 9 8 3 ) :  

Subrogat ion has  a l s o  been explained i n  terms of  a 
s a l v a g e  ope ra t ion  by t h e  i n s u r e r ,  t h e  theory  being 
t h a t  from t h e  very n a t u r e  o f  t h e  c o n t r a c t  o f  insurance  
a s  a c o n t r a c t  o f  indemnity,  t h e  i n s u r e r ,  when [ i t]  has 
pa id  t o  t h e  insured  t h e  amount of  t h e  indemnity agreed 
upon between them, is e n t i t l e d ,  by way of sa lvage ,  t o  
t h e  benefit: o f  anything t h a t  may be r e c e i v e d ,  e i t h e r  
from t h e  remnants o f  t h e  goods o r  from damages pa id  by 
t h i r d  persons f o r  t h e  same loss. 

LEXOW purchased t h e  r i g h t  t o  have INA pay up t o  Pol icy  

l i m i t s  f o r  a f i re  l o s s  t o  a s s u r e  r e s t i t u t i o n .  LEXOW sus t a ined  a 

f i r e  loss and sought r ecour se  f i r s t  a g a i n s t  I N A ,  t hen  t h e  

t o r t f e a s o r s  because LEXOW had n o t  been f u l l y  reimbursed by INA 

f o r  t h e  t o t a l  l o s s  s u f f e r e d .  If I N A  were t o  o b t a i n  t h e  

t o r t f e a s o r ' s  recovery be fo re  LEXOW received f u l l  r e s i t u t i o n ,  INA 

e f f e c t i v e l y  reduces t h e  amount it pa id ,  and was ob l iga t ed  t o  pay, 

LEXOW. I N A  must account f o r  any subrogat ion  recovery ( s a l v a g e )  

a s  an o f f s e t  t o  losses paid .  F la .  Admin. Code Rule 4 - 4 2 . 0 0 2 .  

Moreover, under e q u i t a b l e  subrogat ion  p r i n c i p l e s  an 

i n s u r e r  may only recover  t h e  excess which an insured  o b t a i n s  from 

a t o r t f e a s o r ,  e x c l u s i v e  of c o s t s  and expenses i n  o b t a i n i n g  t h e  
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recovery.  C e n t r a l  Nat iona l  Insurance  Group v.  Hot te ,  312  So.2d 

2 3 5 ,  237  ( F l a .  1st DCA 1 9 7 5 ) .  

I N A  tr ies t o  d i s t i n g u i s h  t h e  P I P  cases  ci ted by LEXOW and 

contends n o t  on ly  a r e  these cases  i n a p p l i c a b l e ,  bu t  t h a t  t h e  

F i r s t  D i s t r i c t  Court  o f  Appeal i n c o r r e c t l y  relied upon a P I P  c a s e  

i n  dec id ing  L i t i t z  Mutual Insurance  Co. v .  Bowdoin, 365  So.2d 1 7 3  

( F l a .  1st DCA 1 9 7 8 ) .  PIP c a s e s  involve  t h e  a p p l i c a t i o n  of 

p r i n c i p l e s  of  e q u i t a b l e  d i s t r i b u t i o n ,  which have been he ld  

a p p l i c a b l e  t o  subrogat ion  c a s e s .  C e n t r a l  Nat iona l  Insurance  

Group v.  Hot te ,  312  So.2d 2 3 5 ,  237  ( F l a .  1st DCA 1 9 7 5 ) .  The 

F i r s t  D i s t r i c t  c o r r e c t l y  appl ied  i t s  reasoning i n  Catches v .  

Government Employees Insurance  Co., 318 So.2d 552 ( F l a .  1st DCA 

1 9 7 5 ) ,  which i s  a P I P  c a s e ,  t o  Bowdoin, a non-PIP c a s e ,  i n  

f i n d i n g  t h a t  t h e  insured  was e n t i t l e d  t o  a t t o r n e y ' s  fees under 

5 6 2 7 . 4 2 8  because l i t i g a t i o n  over  an i n s u r e r  s demand f o r  

reimbursement c o n t e s t s  t h e  i n s u r e r ' s  c o n t r a c t u a l  indemnity 

o b l i g a t i o n .  I N A  ignores  t h e  c o u r t ' s  remark i n  Government 

Employees Insurance  Co.  v. Gra f f ,  327 So.2d 88, 9 2  ( F l a .  1st DCA 

1 9 7 6 )  t h a t  Graff  d i f f e r e d  from t h o s e  cases  where t he  i n s u r e r  made 

an unfounded reimbursement demand, thereby  denying a m a t e r i a l  

o b l i g a t i o n  of  payment. Not only d i d  t h e  i n s u r e r  i n  Graff  win i t s  

reimbursement demand, bu t  t h e  n a t u r e  o f  t h e  i n i t i a l  d i s p u t e  

concerned payment t o  t h e  i n s u r e d ' s  a t t o r n e y  f o r  procur ing  t h e  

i n s u r e r ' s  undisputed subrogat ion  recovery.  

T r a v e l e r s  ]Indemnity Company v.  Rosedale Passenqer Lines ,  

I n c . ,  55 F . R . D .  494  (D.Md. 1 9 7 2 )  should n o t  be d i s t i n g u i s h e d  on 

t h e  b a s i s  t h a t  t h e  c a s e  involved t h i r d  p a r t y  in su rance  a s  INA 
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a s s e r t s .  I N A  admits Rosedale w a s  c o r r e c t l y  decided and had t h e  

case a r i s e n  i n  F l o r i d a  5627.428 would have app l i ed .  I N A  says 

a t t o r n e y ' s  f e e s  were awarded i n  Rosedale because t h e  insured 

"had t o  p r o t e c t  h i s  po l i cy  r i g h t  t o  have t h e  i n s u r e r  pay t h e  

l i a b i l i t y  c la im."  ( I N A ' s  Answer B r i e f  a t  2 7 ) .  LEXOW concurs.  

Therefore ,  i f  I N A  must indemnify LEXOW and I N A '  s reimbursement 

demand a s s e r t e d  i n  t h e  d i s t r i c t  c o u r t  l i t i g a t i o n ,  a s  a reques t  

f o r  subrogat ion ,  contes ted  I N A ' s  o b l i g a t i o n  t o  bear  t h e  u l t i m a t e  

loss incur red  by LEXOW, t h e  r a t i o n a l e  of  Rosedale a p p l i e s  he re .  

5 6 2 7 . 4 2 8  p r o t e c t s  an insured  from l i t i g i o u s  i n s u r e r s  

u s ing  t h e  s t a t e  and f e d e r a l  c o u r t s  of  F l o r i d a  a s  an arena " t o  go 

t o  t h e  mat" wi th  t h e i r  i n su reds .  Feller v.  Equ i t ab le  L i f e  

Assurance Soc ie ty  of  t h e  United S t a t e s ,  57 So.2d 581 ( F l a .  1952) .  

I N A  chal lenged LEXOW a f t e r  t h e  s t a t e  t r i a l  c o u r t  ru led  f o r  LEXOW, 

seeking  t o  minimize t h e  l o s s  it su f fe red  by payment t o  LEXOW and 

a c t i n g  i n  derogat ion  of  LEXOW's r i g h t  t o  r e s t i t u t i o n  n o t  only 

from I N A ,  bu t  a l s o  t h e  t o r t f e a s o r s .  I N A  l o s t  and must pay 

LEXOW's a t t o r n e y ' s  fees. 

INA'S ARGUMENT ON ADDITIONAL MATTERS NOT CERTIFIED 
BY THE ELEVENTH CIRCUIT COURT O F  APPEALS LACKS MERIT 
AND IS FACTUALLY DISTINGUISHABLE FROM THE CITED CASES 

I N A  argues t h a t  even i f  t h i s  Court answers t h e  cer t i f ied 

ques t ion  i n  t h e  a f f i r m a t i v e ,  a t t o r n e y ' s  fees should be denied 

LEXOW f o r  t h e  a l t e r n a t i v e  reason s t a t e d  by t h e  d i s t r i c t  c o u r t ,  

namely: I N A ' s  d i s p u t e  wi th  LEXOW was o f  a t ype  I N A  could 

readonably expect  t o  be resolved by a c o u r t .  I N A ' s  a l t e r n a t i v e  

argument was f u l l y  b r i e f e d  by t h e  p a r t i e s  t o  t h e  Eleventh C i r c u i t  
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Court of Appeals, which d id  n o t  r eques t  t h i s  Court t o  address  t h e  

arguments and/or i s s u e s  presented by t h e  p a r t i e s  on t h i s  p o i n t .  

LEXOW surmises  t h a t  t h e  Eleventh C i r c u i t  Court of  Appeals 

b e l i e v e s  I N A I s  a l t e r n a t i v e  argument l a c k s  merit f o r  t h e  reasons 

d iscussed  below and t h e  d i s p o s i t i v e  i s s u e  f o r  t h i s  appeal  i s  a s  

s t a t e d  i n  t h e  c e r t i f i e d  ques t ion .  LEXOW r e s p e c t f u l l y  submits 

t h a t  t h i s  Court should d e c l i n e  I N A I s  i n v i t a t i o n  t o  r e so lve  t h i s  

appeal  on an i s s u e  n o t  c e r t i f i e d  t o  t h i s  Court .  However, LEXOW 

s h a l l  r e p l y  so  t h e  Court has t h e  b e n e f i t  of  LEXOWIs r e b u t t a l ,  i f  

t h e  Court elects t o  address  I N A I s  a l t e r n a t i v e  argument. 

I N A  contends it requi red  a j u d i c i a l  de te rmina t ion  i n  

f e d e r a l  c o u r t  a s  to t h e  effect of  i t s  "subrogat ion r e c e i p t "  and 

t h e  I t fac tua l  i s s u e "  o f  LEXOWIs t o t a l  damages; t h e r e f o r e ,  I N A  i s  

exempt from paying LEXOW's a t t o r n e y ' s  fees. 

F i r s t ,  a coverage d i s p u t e ,  which c o n s i s t s  of  an i n s u r e r ' s  

c o n t e s t  with i t s  insured  a s  t o  t h e  a p p l i c a t i o n  o r  i n t e r p r e t a t i o n  

of  c e r t a i n  po l i cy  language i s  n o t  t h e  type  of  d i s p u t e  o u t s i d e  t h e  

ambit o f  5627.428. I N A ' s  d i s p u t e  wi th  LEXOW over t h e  effect of 

t h e  language employed by I N A  i n  t h e  "subrogat ion r e c e i p t "  should 

n o t  r e c e i v e  any d i f f e r e n t  t rea tment  than  a coverage d i s p u t e .  

A t  t h e  t i m e  I N A  i n s t i t u t e d  s u i t  i n  t h e  d i s t r i c t  c o u r t  no 

c o n t r a r y  F l o r i d a  a u t h o r i t y  e x i s t e d ,  and s t i l l  does n o t  e x i s t ,  

pe rmi t t i ng  an i n s u r e r  t o  exercise i t s  subrogat ion  r i g h t s  under 

f a c t s  s i m i l a r  t o  t h e  i n s t a n t  ca se .  The d i s t r i c t  c o u r t  followed 

set t led F l o r i d a  law t h a t  an i n s u r e r  cannot pursue subrogat ion 

a g a i n s t  t h e  t o r t f e a s o r ( s )  u n l e s s  i ts  insured has  been f u l l y  

compensated. F l o r i d a  Farm Bureau Insurance Company v .  Martin,  
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377 So.2d 827 ( F l a .  1st DCA 1 9 7 9 ) ;  DeCespedes v.  Prudence Mutual 

Casual ty  C o . ,  1 9 3  So.2d 2 2 4 ,  227 ( F l a .  3d DCA 1 9 6 6 ) ;  Rubio v .  

Rubio, 452 So.2d 1 3 0  ( F l a .  2d DCA 1984) ;  Southeas te rn  F i d e l i t y  

Insurance  Co. v.  Ea rnes t ,  395 So.2d 230  ( F l a .  3d DCA 1 9 8 1 ) .  The 

d i s t r i c t  cou r t  lacked t h e  power t o  adopt a d i f f e r e n t  r u l e  and was 

ob l iga t ed  t o  fol low F l o r i d a  law. Sa lve  Regina College v .  

R u s s e l l ,  U.S. , 111 S.Ct.  1217 ,  1 1 3  L.Ed.2d 1 9 0  ( 1 9 9 1 ) .  

Furthermore, even i f  t h e  d i s t r i c t  cour t  had t h e  a u t h o r i t y  t o  

modify F l o r i d a  law, t h e  r a t i o n a l e  f o r  t h e  r u l e  i s  sound a s  

d iscussed  by t h e  d i s t r i c t  cou r t .  ( R 2 - 6 4 - 7 ) .  P r o h i b i t i n g  an 

insurer  from exerc is ing  i t s  subrogat ion r i g h t s  u n t i l  i t s  insured 

has  been f u l l y  compensated by t h e  t o r t f e a s o r ( s )  g i v e s  effect  t o  

t h e  purpose f o r  c a s u a l t y  insurance. The in su re r  was paid t o  bear 

i t s  i n s u r e d ' s  l o s s  and must bear  t h a t  p a r t  of i t s  i n s u r e d ' s  loss 

not  paid by t h e  t o r t f e a s o r ( s ) .  

v .  H o t t e ,  supra .  

Cent ra l  Nat iona l  Insurance Group 

Secondly, I N A  i s  under a duty t o  have eva lua ted  and/or 

known t h e  e x t e n t  of LEXOW's f i re  l o s s .  I N A I s  normal, d a i l y  

bus iness  ope ra t ion  inc ludes  a d j u s t i n g  insurance claims, i . e . ,  

e s t a b l i s h i n g  a good f a i t h  va lue  fo r  a p a r t i c u l a r  l o s s .  s 6 2 6 . 9 5 4 1  

( i ) ( i ) ( 3 ) ,  F l a .  S t a t .  (1989) ,  mandates t h a t  insurance  companies 

adopt and implement s t anda rds  f o r  i n v e s t i g a t i n g  l o s s e s .  Whatever 

procedure and s tandards  I N A  used i n  dec id ing  LEXOW was e n t i t l e d  

t o  t h e  i n i t i a l  amount of $418,585.26, increased t o  $430,571.26, 

apply wi th  equal  force t o  eva lua t ing  t h e  f u l l  amount of LEXOW's 

l o s s .  A l s o ,  I N A  p a r t i c i p a t e d  for  four  yea r s  w i th  LEXOW i n  j o i n t  

l i t i g a t i o n  a g a i n s t  t h e  two to r t f easo r s  r e spons ib l e  f o r  t h e  f i r e  
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l o s s .  Obviously, one o f  t h e  i s s u e s  i n  t h a t  l i t i g a t i o n  was t h e  

amount o f  LEXOW' s 1-OSS . 
I n s u r e r s  r e g u l a r l y  l i t i g a t e  t h e  amount o f  an i n s u r e d ' s  

loss, bu t  t h i s  t y p e  of  I l factual  i s s u e "  comes w i t h i n  t h e  t y p e  of 

d i s p u t e  governed by 5627.428. I N A  would have t h i s  Court adopt an 

argument f o r  a l lowing an i n s u r e r  t o  have a c o u r t  va lue  a l o s s  

whenever an i n s u r e r  d i s a g r e e s  wi th  i t s  insured  over  t h e  amount of 

such l o s s ,  y e t  avoid t h e  reach  of  5 6 2 7 . 4 2 8 .  

INA b o l s t e r s  i t s  argument wi th  a s t a t emen t  t h a t  t h e  

d i s t r i c t  c o u r t  noted F l o r i d a  law has been somewhat murky wi th  

r e s p e c t  t o  t h e  award of  l o s t  f u t u r e  p r o f i t s  a s  damages. Whether 

F l o r i d a  law was murky o r  n o t ,  t h e  d i s t r i c t  c o u r t  d i d  n o t  dec ide  

t h e  i s s u e .  ( R 2  - 6 4  - 9 ) .  The d i s t r i c t  c o u r t  s p e c i f i c a l l y  found 

t h a t  under any theory  o f  damages, LEXOW's loss exceeded t h e  

amounts rece ived  from I N A  p l u s  t h e  $99,000.00 previous ly  

recovered;  t h e r e f o r e ,  LEXOW was e n t i t l e d  t o  t h e  $ 1 0 0 , 0 0 0 . 0 0 .  ( R 2  

- 6 4  - 9 ) .  

I N A ' s  unwi l l ingness  t o  i n t e r p r e t  i t s  own document 

c o n s i s t e n t  w i th  e s t a b l i s h e d  F l o r i d a  law and t o  accep t  LEXOWis 

damage c a l c u l a t i o n (  s ) r e s u l t e d  i n  I N A  b r ing ing  s u i t  t o  

e f f e c t i v e l y  c o n t e s t ,  r e t r o a c t i v e l y ,  i t s  o b l i g a t i o n  t o  indemnify 

LEXOW. 

I N A  relies upon Government Employees Insurance  Co. v .  

B a t t a g l i a ,  5 0 3  So.2d 358 ( F l a .  5 t h  DCA 1 9 8 7 ) ;  C r o t t s  v .  Bankers 

and Shippers  Insurance  Company o f  New York, 476  So.2d 1 3 5 7  ( F l a .  

2d DCA 1985) ;  -- Manufacturer ' s  L i f e  Insurance  Company v.  Cave, 2 9 5  

So.2d 1 0 3  ( F l a .  1 .974);  and N e w  York L i f e  Insurance  Company V .  
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Schus te r ,  373  S o . 2 d  916  ( F l a .  1 9 7 9 ) .  None o f  t h e  cases  cited by 

INA involve  a d i s p u t e  over t h e  amount of  t h e  i n s u r e d ' s  l o s s  o r  an 

i n s u r e r ' s  demand to a t o r t  recovery obtained j o i n t l y  wi th  i t s  

in su red .  The c i t e d  cases  exempt i n s u r e r s  from paying an 

i n s u r e d ' s  a t t o r n e y ' s  fees, but  t h i s  exemption should remain 

confined t o  t h e  f a c t s  of  t h e  cited cases .  

B a t t a g i i a  involved a ques t ion  o f  t h e  e x i s t e n c e  o f  unin- 

sured m o t o r i s t  coverage. B a t t a q l i a  i s  d i s t i n g u i s h a b l e  on i t s  

f a c t s .  The i n s u r e r  was n o t  l i a b l e  f o r  a t t o r n e y ' s  fees because 

t h e  t r i a l  c o u r t  s tayed  a r b i t r a t i o n  and erroneously f a i l e d  t o  

prev ious ly  g r a n t  t h e  i n s u r e r ' s  motion f o r  summary judgment 

denying coverage. B a t t a g l i a  a t  361. I n  B a t t a q l i a ,  t h e  i n s u r e r  

won t h e  coverage i s s u e ,  hence no b a s i s  t o  award a t t o r n e y ' s  fees. 

Cave and Schus ter  involved i n s u r e r s  i n t e r p l e a d i n g  l i f e  

insurance  b e n e f i t s .  C r o t t s  concerned c o n f l i c t i n g  claims t o  no- 

f a u l t  d i s a b i l i t y  b e n e f i t s ,  based upon a d isputed  assignment,  by 

t h e  insured  and a h o s p i t a l .  Cave and Schus ter  a r e  d i s t i n g u i s h -  

a b l e  on t h e i r  f a c t s ,  a s  d i scussed  i n f r a .  I n  C r o t t s ,  a s  i n  Cave 

and Schus te r ,  t h e  d i s p u t e  was between competing c la imants ,  

c r e a t i n g  l e g i t i m a t e  indec i s ion  over  whom t o  pay and e n t i t l i n g  t h e  

i n s u r e r  under t h e  f a c t s  t o  have a c o u r t  d e c i d e  which claimant  

should be paid t h e  po l i cy  b e n e f i t s .  

- 

J u s t i c e  E r v i n ' s  cogent d i s s e n t  i n  Cave deserves  

c o n s i d e r a t i o n  he re .  Pe rmi t t i ng  i n s u r e r s  t o  r e s o r t  t o  t h e  c o u r t s  

promotes l axness  and unbus iness l ike  conduct,  pena l i z ing  an 

insured  f o r  t h e  insurance  company's t i m i d i t y  i n  f a i l i n g  t o  uphold 

i t s  po l i cy  o b l i g a t i o n s ;  and, it i s  a r a r e  i n s t a n c e  when t h e  

- 
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i n t e r e s t s  of  t h e  i n s u r e r  should o v e r r i d e  an i n s u r e d ' s  

e n t i t l e m e n t  t o  a t t o r n e y ' s  fees when forced  i n t o  l i t i g a t i o n .  Cave 

a t  1 0 8 .  

I n  Cave, t h e  decedent  changed t h e  b e n e f i c i a r y  on h i s  l i f e  

in su rance  from h i s  widow t o  one Mrs. Cave. The d e c e d e n t ' s  widow, 

through h e r  lawyer,  advised t h e  i n s u r e r  on September 3 0 ,  1 9 7 1 ,  

t h a t  t h e  b e n e f i c i a r y  des igna t ion  form naming Mrs. Cave was a 

fo rge ry .  By le t te r  da ted  October 7 ,  1 9 7 1 ,  t h e  i n s u r e r  requested 

t h e  widow t o  provide  documentation o f  h e r  c la im,  and on October 

2 6 ,  1 9 7 1 ,  Mrs. Cave f i l e d  a l a w s u i t  c la iming  t h e  b e n e f i t s  o f  t h e  

p o l i c y  before  t h e  i n s u r e r  could complete i t s  i n v e s t i g a t i o n .  The 

i n s u r e r  cross-clai.med f o r  i n t e r p l e a d e r .  According t o  Judge 

Walden, it appeared t h a t  t h e  i n s u r e r  reasonably began an 

i n v e s t i g a t i o n  and be fo re  t h e  i n v e s t i g a t i o n  could be completed, 

M r s .  Cave f i l e d  s u i t .  

L i k e w i s e ,  Shus te r  a l s o  involved c o n f l i c t i n g  demands from 

purported b e n e f i c i a r i e s  and a con ten t ion  t h a t  t h e  s i g n a t u r e  on 

t h e  change of b e n e f i c i a r y  form was a fo rge ry .  Again, t h e  i n s u r e r  

f i l e d  a counter-claim f o r  i n t e r p l e a d e r ,  wherein it a l l eged  t h a t  

it was ready,  w i l l i n g  and a b l e  t o  pay t h e  proceeds,  bu t  because 

o f  t h e  fo rge ry  a l l e g a t i o n s  was u n c e r t a i n  who was e n t i t l e d  t o  t h e  

proceeds.  The i n s u r e r s  i n  Cave and Shus te r  had no i n t e r e s t  i n  

t h e  proceeds once they  paid t h e  l i f e  insurance  b e n e f i t s  i n t o  t h e  

r e g i s t r y  of t h e  c o u r t  nor  f u r t h e r  p o l i c y  o b l i g a t i o n s .  Compare, 

however, Hernandez v .  T rave le r s  Insurance  Co., 356 So.2d 1 3 4 2  

( F l a .  3d DCA 1 9 7 8 ) ,  where t h e  c o u r t  denied t h e  i n s u r e r ' s  r eques t  

f o r  i n t e r p l e a d e r  because t h e  i n s u r e r  could n o t  avoid i t s  

- 
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o b l i g a t i o n  t o  defend i t s  insu red  from m u l t i p l e  c la ims  a r i s i n g  o u t  

of an automobile a c c i d e n t  "by d e p o s i t i n g  a sum o f  money and 

say ing  t o  t h e  c o u r t s ,  ' d i v i d e  it u p ' " .  I d .  a t  1 3 4 4 .  

I n  a foo tno te ,  t h e  Cave Court  expla ined  t h a t  it dec l ined  

t o  fo l low Kurz v.  N e w  York L i f e  Insurance  Co., 1 6 8  So.2d 5 6 4  

( F l a .  1st DCA 1 9 6 4 ) ,  bu t  d i d  n o t  o v e r r u l e  Kurz. Cave a t  1 0 6 ,  f n .  

1. I n  Kurz, t h e  i n s u r e r  s t e a d f a s t l y  maintained t h a t  t h e  change 

of b e n e f i c i a r y  on a l i f e  insu rance  p o l i c y  was e f f e c t i v e ,  bu t  

refused t o  make payment t o  t h e  b e n e f i c i a r y  ( t h e  new w i f e )  u n l e s s  

t h e  decedent  s ex-wife r e l eased  her c o n f l i c t i n g  c la im.  The ex-  

w i f e  sued ,  and t h e  i n s u r e r  f i l e d  a counter-claim and cross-c la im 

f o r  i n t e r p l e a d e r ,  a l l e g i n g  t h a t  it was i n  doubt a s  t o  which of  

t h e  c l a iman t s  was e n t i t l e d  t o  t h e  proceeds and s imul taneous ly  

paying t h e  monies i n t o  t h e  r e g i s t r y  o f  t h e  c o u r t .  The ex-wife 

denied t h e  i n s u r e r ' s  a l l e g a t i o n  t h a t  it was i n  doubt regard ing  

which c l a iman t  was e n t i t l e d  t o  t h e  proceeds because t h e  i n s u r e r  

a t  a l l  t i m e s  maintained t h a t  t h e  new w i f e  was e n t i t l e d  t o  t h e  

proceeds .1  The t r i a l  c o u r t  awarded t h e  new w i f e  t h e  proceeds; 

bu t  denied h e r  r e q u e s t  fo r  a t t o r n e y ' s  fees. Under t h e s e  f a c t s ,  

t h e  Kurz c o u r t  concluded t h a t  t h e  c a s e  presented  a m a t t e r  of  

i n t e r p r e t a t i o n  o f  t h e  in su rance  p o l i c y  t h a t  t h e  i n s u r e r  should 

have reso lved  t o  i3void embroi l ing  i t s  insu red  i n  l i t i g a t i o n  and 

awarded t h e  new w i f e  h e r  a t t o r n e y ' s  fees. 

1. A p a r t y ' s  spec ious  s t a t emen t  t h a t  it cannot  de te rmine  t h e  
e n t i t l e m e n t  t o  a sum o f  money cannot  suppor t  an a c t i o n  f o r  
i n t e r p l e a d e r .  Miller v .  Kokanour, 155 F l a .  5 4 3 ,  20 So.2d 
7 9 7  ( 1 9 4 5 ) .  
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. 

INAls conduct here in refusing to interpret its own 

document is more analogous to the insurer's conduct in Kurz than 

to the insurers' conduct in Cave and Shuster. INA also cannot 

rely upon the interpleader cases becauses of its interest in the 

outcome of its litgation with LEXOW, Ellison v. Riddle, 166 So.2d 

840 (Fla. 2d DCA 1964), and its obligation and duty to determine 

the amount of LEXOVJ's loss. 

CONCLUSION 

INA's subrogation right depends upon, and arose from, the 

underlying contractual relationship with LEXOW. Contrary to 

INA's assertion, INA could, and should, have determined LEXOWIs 

entitlement to the settlement proceeds. Instead INA filed its 

declaratory relief action in federal court after initially losing 

the very issue in the state court. This case presents nothing 

more than a "garden variety" effort by INA to litigate, albeit 

indirectly, its policy obligation to indemnify LEXOW. LEXOW 
prevailed, obtained a judgment, and is therefore entitled 

attorney's fees under 5627.428. 
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